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ERRATA. 

In  Doe  d.  Mayhew  ▼.  Asby,  Sd  line,  in  the  judgment  of  Lord  Denman  C.  J.,  for  "  woultV*  read 

"  could  not." 
In  Mattock  v.  Kingiake,  344,  4th  line  from  the  end  of  argument  in  support  of  tlie  demurrer, 

for  "  and  independent  acts"  read  "  but,  &c." 
In  Doe  V.  Evans,  378i  near  the  end  of  the  marginal  note,  dele  "  ,  having  once  been  revoked/'. 


CASES 


AUGUED  AND  DETERMINED 


IN   THE 


COURT  OF  QUEEN'S  BENCH, 

IM 

EASTER  TERM, 

IN 

THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.  J.  Patteson  J. 

LlTTLBDALE  J.  CoLERlDGE  J. 


In  the  Bail  Court, 
Williams  J. 


1839. 


Stockoale  V.  Hansard  and  others.  ^P^^^  23(f, 

24«/i  &  25M. 

Case.    The  declaration  (May  30lh,  1837)  stated  that,  be-  Where  a  plea 
fore  and  at  &c.,  the  plaintiff  was  a  bookseller  and  publisher  jj^n  in  libel, 

of  books,  and  as  such  had  published  divers  scientific  books,  justified  under 

J  .      ,     ,     .       ,  .,.,.,  an  order  of 

and  particularly  in  the  year   1827,   a  certain   physiological  the  House  of 

and  anatomical  book,  written  by  a  learned  physician,  on  the  Commons,  for 

•^  r  thepubljcation 

generative  system,   illustrated    by   anatomical    plates;    and  of  parlinmen- 
whereas  the  defendants,  on  the  Ist  May,  1836,  did  publish  *^7  ^"""^"^ 

'  J '  J  f  nmj  reports, 

and  cause  to  be  published,  in  a  certain  book,  purporting  to  and  an  ap- 
l>e  a  Report  of  the  Inspectors  of  the  Prisons  of  Great  Bri-  [|,^j  defendants 

as  printers  and 
publishers,  and  averred  that  a  report,  containing  the  alleged  libel,  had  been  ordered  by 
the  House  to  be  printed  and  published,  and  that  the  defendants,  in  pursuance  of  the 
order, published  the  report  in  question;  and  further  alleged  a  resolution  of  the  House 
of  Commons,  that  the  power  of  publishing  such  of  its  reports,  votes  and  proceedings,  as 
It  should  deem  conducive  to  the  public  interests,  was  an  essential  incident  to  the  lunc- 
^^''ns  of  Parliament,  more  especially  to  the  Commons*  House  of  Parliament  as  the 
''P'^s^atative  portion  of  it;  the  Court  held,  on  demurrer,  1st.  That  it  was  competent 
i<^ inquire  whether  the  alleged  privilege  existed  or  not;  2dly.  That  no  such  privilege 
eiisied. 

VOL.  11«  B 


1839. 
Stock  DALE 

V. 

Hansard 
and  others. 

I'lcndlngs. 

Declaration^ 
l.'ltii  May, 
1837. 


CASES  IN  THE  QUEEN  S  BENCH, 

taiO|  the  following  passage,  that  is  to  say,  ''  This  last  is  a 
book"  (meaning  the  said  physiological  and  anatomical  book) 
''  of  a  most  disgusting  nature,  and  the  plates  are  indecent  and 
obscene  in  the  extreme/'  whereas  in  truth  the  said  book  is 
purely  of  a  scientific  character;  yet  the  defendants  well 
knowing  8cc.y  but  contriving  &c.,  on  the  19th  August^  1830', 
maliciously  8cc.  did  publish  of  and  concerning  the  plaintiff, 
in  his  said  trade,  in  a  certain  printed  paper,  purporting 
to  be  a  copy  of  the  reply  of  the  inspectors  of  prisons  for 
the  home  district,  with  regard  to  the  report  of  the  court  of 
aldermen,  to  whom  it  was  referred  to  consider  the  first 
report  of  the  inspectors  of  prisons,  so  far  as  relates  to  the 
gaol  of  Newgate,  which  said  copy  of  the  reply  purports  to 
be  a  letter  from  William  Crawford  and  Wkitworth  Russell, 
Esquires,  inspectors  of  prisons  for  the  home  district,  to  the 
Right  Honourable  Lord  John  Russell^  &c.  &c.  &c.,  the 
false,  scandalous,  and  defamatory  libel  following;  that  is  to 
say,  "  But  we  deny  that  that  book  is  a  scientific  work  (using 
that  term  in  its  ordinary  acceptation),  or  that  the  plates  are 
purely  anatomical,  calculated  only  to  attract  the  attention 
of  persons  connected  with  surgical  science ;  and  we  adhere 
to  the  terms  which  we  have  already  employed,  as  those  only 
by  which  to  characterize  such  a  book,"  meaning  thereby 
that  the  said  book  was  disgusting  and  obscene,  as  stated  in 
the  above-mentioned  report  of  the  inspectors  of  prisons  of 
Great  Britain;  and  in  another  part  of  the  said  libel  to  the 
substance  and  effect  following;  that  is  to  say,  "  We  also 
applied  to  several  medical  booksellers,  who  all  gave  it  the 
same  character;  they  described  it  as  one  of  Stockdales 
obscene  books  (meaning  thereby  that  the  plaintiff  was  a 
common  publisher  of  obscene  books),  that  it  never  was 
considered  as  a  scientific  work,  that  it  never  was  written  for 
or  bought  by  the  members  of  the  medical  profession  as  such, 
that  it  was  intended  to  take  young  men  in,  by  inducing  them 
to  give  an  exhorbitant  price  for  an  indecent  work,"  to  the 
great  injury  of  the  plaintiff  in  his  said  trade,  and  to  his 
damage  of  5000/. 


EASTER  TERM«   II  VICT.  3 

Plea  (a)  (of  6th  July,  1837)  stated,  that  before  the  com-         1839. 

mencement  of  the  suit  the  5  8c  6  Will.  4,  c.  38(6)  had  been     ./^^'^^^''^ 

Stockdale 

passed,  and  the  appointment  under  it  of  William  Crawford,  v, 

Esq.  and  the  Rev.  Whitworth  Russell,  as  inspectors  of  prisons  ^^^  ^jj^*^ 
in  Great  Britain,  and  the  defendants  say,  that  afterwards,  to  pleadings, 
wit,  on  Ist  March,  1836,  the  said  W.  Crawford  and  W.  Rtis-  piea, 
jeH,  as  such  inspectors  as  aforesaid,  made  their  report  in  ^*  ^^^^^  ^®^^' 
writing  of  the  state  of  a  gaol  called  Newgate,  and  transmit- 
ted the  same  to  the  Right  Honourable  Lord  John  Russell, 
then  being  secretary  of  state,  in  pursuance  of  the  said  act  of 
parliament;  and  the  defendants  say,  that  heretofore  and 
before  the  publication  of  the  supposed  libel  in  the  declara- 
tioD,  to  wit,  on  the  13th  August,  1835,  a  parliament  of  our 
8o?ereign  lord  his  late  majesty  King  William  4,  was  holden 
It  Westminster,  and  it  was  in  and  by  the  Commons' 
House  of  the  said  Parliament  then  resolved  and  ordered 
that  the  parliamentary  papers  and  reports,  printed  for  the 
use  of  the  House  should  be  rendered  accessible  to  the 
public  by  purchase,  at  the  lowest  price  at  which  they  could 
be  furnished,  and  that  a  sufficient  number  of  extra  copies 
should  be  printed  for  that  purpose.  And  the  defendants 
farther  say  that,  afterwards  at  a  parliament  of  our  said  lord 
the  late  king,  holden  &c.,  in  the  year  1836,  and  before  the 
publication  of  the  said  supposed  libel  in  the  said  declaration, 
to  wit,  on  the  9th  February,  1836,  it  was  ordered,  by  the 
said  Commons'  House  of  Parliament,  that  a  select  com- 
mittee should  be  appointed  to  assist  Mr.  Speaker  in  all 
matters  which  related  to  the  printing  executed  by  order  of 
the  House;  and  the  defendants  say  that  afterwards  and  be- 
fore the  publication  of  the  said  supposed  libel,  and  whilst 

(a)  On  a  petitioo  by  the  defend-  defend ;  see  38  Hans.  Pari.  Deb. 

ants  to  the  House  of  Commons,  3d  ser.  1149 — 1249. 
Jnne  1st,  1837,  for  directions  how  (6)  "  An  Act  for  effecting  greater 

to  proceed  in  the  present  action,  Uniformity  of  Practice  in  the  Go- 

ibe  Hoose  resolved  that  the  de-  vernment  of  the  several  Prisons  in 

feodants   should    be    allowed    to  England  and  Wales,  and  for  ap« 

plead  to  the  action,  and  they  in-  pointing  Inspectors  of  Prisons  in 

s^mcted  the  Attorney-General  to  Great  Britain." 
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1839.         the  said  last- mentioned  parliament  was  so  sitting  as  afore- 
said, to  wit,  on  the  18th  March,  in  the  year  last  aforesaid, 
it  was  resolved  by  the  said  committee  of  the  said  House 
Hansard      (amongst  other  things),  that  the  parliamentary  papers  and 
Pleadings,      reports,  printed   by  order  of  the  House,  should  be  sold  to 
Plea.  the  public,  at  certain  specified  rates,  and  that  the  Messrs. 

Hansard  {mevinmg  the  defendants),the  printers  of  the  House, 
be  appointed  to  conduct  the  sale  thereof.  Aud  the  defend- 
ants say  that,  afterwards  and  before  the  said  publication  of 
the  said  supposed  libel,  and  whilst  the  said  parliament  was 
sitting,  to  wit,  the  18th  March,  in  year  last  aforesaid,  a  copy 
of  the  said  report  of  the  said  W.  Crawford  and  W.  Russell, 
so  being  inspectors  of  prisons,  was  laid  before  the  said 
Commons*  House  of  Parliament,  pursuant  to  the  directions 
of  the  said  act,  and  afterwards  and  before  the  publication  &c., 
and  whilst  parliament  was  sitting,  to  wit,  on  the  22d  March, 
in  the  year  last  aforesaid,  it  was  resolved  in  and  by  the  said 
Commons'  House  of  Parliament  that  the  said  report  should 
be  printed,  whereupon  the  said  defendants  then  being  the 
printers,  appointed  for  that  purpose  by  the  said  House,  did, 
to  wit,  on  &c.,  in  pursuance  of  the  said  orders  and  resolu- 
tions, print  and  publish  the  said  report.  The  plea  then 
stated  an  order  of  the  House  of  Commons  of  the  6th  July, 
1836,  that  there  should  be  laid  before  that  House,  and 
printed,  a  copy  of  a  report  made  on  the  2d  July,  1836,  by 
a  committee  of  the  court  of  aldermen  to  that  court,  upon 
the  said  report  of  the  inspectors  of  prisons  on  the  gaol  of 
Newgate;  that  on  the  22d  July,  1836,  W.  Crawford  and 
IV.  Russell,  so  being  such  inspectors  as  aforesaid,  transmit- 
ted to  Lord  John  Russell,  as  secretary  of  state,  their  reply 
to  the  report  of  the  committee  of  the  said  court  of  aldermen; 
and  afterwards  and  before  the  publication  &.C.,  a  copy  of 
the  said  reply  was  laid  before  the  said  House,  and  on  the 
26th  July,  1836,  was  ordered  to  be  printed;  whereupon  the 
defendants,  so  being  printers  as  aforesaid,  did,  by  the  autho- 
rity of  the  Commons*  House  of  Parliament,  and  in  pursu- 
ance  of  the  said  orders  and  resolutions,  print  the  said  reply 
of  the  said  inspectors  of  prisons,  as  directed  and  required 
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bv  the  said  orders  and  resolutions  of  the  said  House,  and 
did  publish  the  same  by  the  authority  of  the  said  House, 
and  not  otherwise,  as  it  was  lawful  for  them  to  do,  for  the 
cause  aforesaid.     And  the  defendants  say,  that  the  said 
report  and  the  reply,  which  the  defendants  so  printed  and 
published,  as  in  that  plea  mentioned,  were  the  same  report 
and  reply  as  were  mentioned  in  the  declaration,  and  that  the 
said  matter  in  the  said  declaration  charged  as  libellous  was 
contained  in  the  said  report  and  reply  in  that  plea  mentioned 
&c.    And  the  defendants  further  say  that  the  said  Com- 
mons' House  of  Parliament  theretofore,  to  wit,  on  the  31st 
May,  in  the  year  last  aforesaid,  resolved,  declared  and  ad- 
judged, that  the  power  of  publishing  such  of  its  reports, 
votes  and  proceedings,  as  it  should  deem  necessary  or  con- 
ducive to  the  public  interests,  was  an  essential  incident  to 
the  constitutional  functions  of  parliament,  more  especially 
to  the  Commons'  House  of  Parliament,  as  the  representative 
portion  of  it.     Verification. 

Special  demurrer,  setting  out  for  causes,  that  the  known 
and  established  laws  of  the  land  could  not  be  superseded, 
suspended  or  altered,  by  any  resolution  or  order  of  the 
Huuse  of  Commons,  and  that  the  House  of  Commons  or 
Parliament  assembled  could  not,  by  any  resolution  or  order 
of  themselves,  create  any  new  privilege  to  themselves  incon- 
sistent with  the  known  laws  of  the  land,  and  that,  if  such 
power  were  assumed  by  them,  there  could  be  no  reasonable 
security  for  the  life,  liberty,  property  or  character,  of  the 
subjects  of  this  realm. 

Joinder  in  demurrer  (a). 

Curtcood,  (with  whom  was  Carrittstou,)  for  the  plaintiff.       Tuesday^ 

1  nree  questions  arise  on  the  present  record  ;  iirst,  whether   .  j. 

a  party  has  not  a  right  in  all  cases  to  maintain  an  action  for  pUintiflf. 

an  injury  sustained ;  second,  if  he  has,  whether  any  power 

but  that  of  the  legislature  can  restrain  him  in  the  exercise 

of  that  right;  third,  whether  the  House  of  Commons  can 

maintain  their  resolution,  that  they  are  the  sole  judges  of 

(a)  The  demurrer  wu5  argued      25ib,  ntid  in  Trinity  term,  Mny 
in  this  term,  April  23d,  24th  and      28th,  1839. 


Demurrer, 
8th  July,  1837. 
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1839.        their  own  privileges,  and  that  a  Court  of  Law  may  not  take 
y^'''^'^'^      cognizance  of  them. 

Stock DA LB 

v.  Their  own  report  (a)  must  be  looked  at  to  ascertain  the 

^d^\h^^  grounds  on  which  they  found  their  claims.  They  build  it 
Argument  for  ^''  ^^  ^^  ^^^  ^^  parliament,  and  say,  inasmuch  as  parlia- 
plaintiflf.  ment  is  superior  to  all  other  Courts,  no  inferior  Court  can 

judge  of  their  acts,  and  they  rely  on  Thorp's  case  (6),  where 
the  judges,  in  answer  to  a  question  as  to  what  was  the  law  of 
parliament,  said,  ''  the  law  of  parliament  was  above  them, 
and  they  were  not  wont  to  give  answer  to  the  question, 
because  that  which  was  no  law  they  might  make  law,  and  that 
Claim  of  the  which  was  law  they  might  make  no  law."  This  is  correct, 
mons  built  on  ^^^^  applied  to  the  whole  parliament,  but  not  when  applied 
the  law  of  to  any  branch  of  it.  Anciently  the  two  Houses  sat  toge- 
ther, and  with  the  crown  formed  the  Court  of  Parliament, 
and  then  undoubtedly  had  these  powers,  because  any  thing 
they  then  resolved  to  be  the  law  became  so.  But  now 
neither  House  of  Parliament  alone  can  make  law.  One 
House  may  declare  such  and  such  a  privilege  to  be  the  law 
of  parliament,  the  other  House  may  deny  it,  and  who  is  to 
decide  between  them  ?  The  Queen  v.  Pati/  (c)  is  a  familiar 
instance,  where  this  actually  occurred. 

Supposing  the  House  of  Commons  to  have  the  right  of 
declaring  their  privilege,  can  that  right  be  questioned  in  a 
Court  of  Law?  The  Attorney-General  may  frame  his 
argument  on  the  resolutions  of  that  House,  but  the  same 
answer  applies, — neither  House  has  the  power  of  making 
law.  It  is  true  several  authorities  are  to  be  found  where 
judges  have  used  language  disclaiming  any  jurisdiction,  but 
others,  most  eminent  authorities,  are  to  be  found,  who  have 
The  Commons  vindicated  the  majesty  of  the  law.  Most  of  the  authorities 
cannot  make     j„  behalf  of  the  power  of  Courts  of  Law,  are  collected  in 

the  pamphlet  by  Mr.  Pemberlon  {d\  and  in  the  argument  of 

(a)  Report  of  a  Select  Commit-  (d)  "  A  Letter  to  Lord  Lang- 
tee  on  Privilege,  ordered  to  be  dale,  on  the  recent  Proceedings  in 
printed  May  8th,  1837.  the  House  of  Commons  on  the 

(6)  5  Rot.  Pari.  239;   1   Hat-  subject  of  Privilege,  by  Thomas 

sell,  28.  Pemberton,  M.  P.,   1837."     See 

(c)  2  Lord  Raym.  1105.  also  "A  Letter  to  Thomas  Pern- 


Stockoale 

V. 


EASTER  TERM^  II  VICT. 

Ho/royd  in  Burdett  v.  Abbot  (a).    To  cite,  however,  a  few         1839. 

cases;  in  Donne  v.  fValsh{b),  the  House  of  Lords  sent  a 

writ  of  summons  to  the  judges  to  surcease,  but  they  held 

that,  though  the  defendant  was  privileged  in  his  person  as  the      Hansard 

servant  of  a  member  of  parliament,  he  was  not  privileged  Areument  for 

from  action.     In  that  case,  therefore,  cognizance  of  privi*  plaintiff. 

lege  was  taken  by  the  Court,  and  necessarily,  because  pri-  Instances 
^  .  ,.  where  Courts 

viiege  by  the  law  of  parliament  is  as  much  a  part  of  the  law  of  Law  ha?e 

of  the  land  as  any  other  hw,  and  the  judges  of  the  land  are  ^r^^^ee^" 
to  pronounce  upon  it  when  it  comes  before  them.  So  also 
in  Benyott  v.  Evelyn  (c),  where  the  defendant  pleaded  the 
Statute  of  Limitations,  and  the .  plaintiff  replied  that  the 
defendant  was  a  member  of  parliament,  and  therefore  he 
could  not  bring  his  action  sooner.  Sir  Orlando  Bridgeman 
oferraled  the  plea,  because  he  held  that  the  def^dant  could 
have  been  sued,  and  therefore  determined  against  the  validity 
of  the  privilege,  although  it  appears  by  the  Commons'  Jour- 
oak,  that  long  after  that  the  House  claimed  the  privilege  of 
its  members  not  being  sued  during  the  sitting  of  parliament. 
So  in  BatTUtrdiston  v.  Soame{d),  where  the  plaintiff,  who 
had  been  elected  a  knight  of  the  shire,  brought  his  action 
for  a  false  return  at  common  law,  and  parliament  claimed 
an  exclusive  right  to  decide  on  these  matters,  except  so  far 
as  the  statute  Jac.  I  had  given  a  remedy  at  law ;  Lord 
Hale  C.  J«  held  that  the  Court  of  Queen's  Bench  had  the 
power  to  decide  the  question. 

The  House  of  Commons  Report  collects  the  authorities 
making  for  them,  and  cites  Rex  v.  Wright  (e) ;  and  the  dic- 
tum of  Lord  Kenyan  C*  J.  who  held  that  what  was  pub- 
lished by  the  House  of  Commons  could  never  be  considered  a 
libel.  But  Lord  EUenborough  C.  J.  in  Burdett  v.  Abbot  (a), 
called  that  an  extravagant  dictum,  and  said  that  he  should 

berton,  Ew|.,  M.P.,  on  the  Privi-  by  P.  A.  Pickering,  M.A.,  1888." 

leges  of  the  House  of  Commons,  (a)  14  East,  128. 

b^  Matthew  Davenport  Hill,  Esq.,  (6)  1  Hatsell's  Precedents,  41. 

1838,"  and  "  Remarks  on  a  Re-  (c)  Bridgem.  324. 

port  from  a  Select  Committee  of  (d)  2  Lev.  114;  S.  C.  How.  St. 

the  late  House  of  Commons  on  Tr.  1063. 

ibe  Pnblication  of  Printed  Papers,  (e)  8  T.  R.  293. 
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be  ready  to  examine  the  pretensions  of  the  House  of  Com- 
mons when  they  came  judicially  before  him.  The  case  of 
Rex  V.  Sir  tViUiam  Williams{a)  is  also  one  where  the  Courts 
of  Law  exercised  jurisdiction;  for  an  information  having 
been  filed  by  the  Attorney-General  against  Williams^  wlio^ 
as  Speaker  of  the  House  of  Commons,  had,  by  order  of  the 
House,  published  Daiiger/ield^s  narrative,  the  Court  im- 
posed upon  him  a  fine  of  10,000/.  That  case,  however,  is 
given  up  as  worthless,  it  was  decided  in  times  of  discord 
and  confusion,  and  is  entitled  to  no  weight.  The  same 
treatment,  however,  is  asked  for  Thorpes  case(&),  which 
was  decided  under  similar  circumstances.  Thorp  was 
Speaker  of  the  Lancastrian  parliament,  which  fined  the 
Duke  of  York,  who  was  then  claimant  for  the  Crown,  1000/., 
and  the  answer  of  the  judges  was  given  in  the  midst  of 
civil  discord  and  faction. 

H.  Ilie  House  of  Commons  has  no  power  to  interfere 
with  the  plaintiff's  right  to  bring  his  action.  This  question 
was  discussed  in  Ashby  v.  White  (c).  when  the  House  of 
Commons  put  forward  their  claim  to  have  ''  the  sole  right  of 
judging  of  elections;"  hwX,  \jorA  Holt  C.  J.,  against  three 
justices,  held  that  the  right  of  an  elector  to  vote  was  an- 
nexed to  his  freehold,  and  that  that  was  a  question  to  be 
decided  at  law ;  and  Lord  Floit's  judgment  was  confirmed 
on  a  writ  of  error  in  the  House  of  Lords.  The  question 
therefore  now  is,  whether  the  Commons  possess  the  privilege 
of  publishing  what  they  please  with  impunity.  They  com- 
menced this  claim  in  tlieyear  1641,  that  is,  during  the  period 
of  the  Long  Parliament ;  and  if  precedents  of  that  time  are 
to  be  relied  upon,  the  beheading  of  Charles  the  First  might 
be  also  brought  forward  as  a  legal  authority.  Many  other 
claims  have  been  set  up  by  the  Commons,  some  ridiculous, 
some  tyrannical;  and  yet,  if  they  are  the  sole  judges  of  what 
is  privilege,  each  of  these  is  as  well  established  as  the  most 
acknowledged  law.    In  the  Commons'  Journals  (Index)  (J) 

(o)  13  How.  St.  Tr.  1369.  {d)  Carringtoj^,  with  the  pennis- 

(b)  5  Rot.  Pari.  239.  sion  of  the  Court,  read  the  ex- 

(c)  2  Ld.  Raym.  9S8;  S.C.  14  tracts  aod  authorities  relied  on  iu 
How.  St.  Tr.  695.  the  argument. 
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it  will  be  found  tbat«  from  the  Restoration  to  !697>  there         ^^^9. 
are  fifteen  cases  of  breach  of  privilege  for  delivering  eject- 
ments on  members.  Five  cases,  during  the  same  period,  for 
serving  process,  sixteen  for  serving  Chancery  subpcenas,      Hansard 
twenty-four  breaches  of  privilege   for  entering  upon  the   .  ' 

lands  of  members,  one  for  entering  upon  mines,  another  for  plaintiff, 
pulling  down  the  scaffolding  of  Mr.  Bertie  the  member  Abuses  of  pri- 
for  Oxford,  thirteen  cases  for  distraining  their  goods,  three 
for  impounding  their  cattle,  another  for  lopping  Mr.  Sea* 
ikr's  trees,  forty-nine  cases  for  arresting  members' servants. 
From  the  year  1714  to  1774,  there  are  fifty-one  breaches 
of  privilege  for  injuring  members'  property,  amongst  which 
one  was  for  digging  Lord  Gage's  coal  in  17^8  (a),  ploughing 
Mr.  Bowles*8  land  (b),  digging  Sir  R.  Grosvenor'a  land  (c), 
killing  Lord  Galway*s  rabbits  {d),  assaulting  Sir  Watkyn 
Williams  Wji/Tin's  porter  in  1742(e),  fishing  in  Mr.  JoUiJVs 
pond  in   1753  (/),  entering  Admiral  Gri^/i's  fishery  (g), 
digging  in  Earl  Verne^fs  ground  and  carrying  away  a  tree  (A), 
Sir  1{.  Perrott  for  entering  the  cellar  of  a  tenement  belong- 
ing to  a  member,  was  ordered  into  custody,   l6th  March, 
1760-1  (i).    In  13  Com.  Joum.3ld,  an  attorney  of  the  name 
of  Rogers,  who  had  presented  a  bill  of  costs  to  the  gun- 
ners of  Portsmouth,  which  the  House  thought  exorbitant, 
was  committed  for  a  breach  of  privilege;  and  in  1  Com. 
Joum.  352,  there  is  a  case  of  a  man  of  the  name  of  Biglartd, 
who  was  committed  for  taking  Mr,  James*  {n  member)  horse 
from  the  inn  stable  in  London,  and  riding  it  post  a  journey. 

How  can  it  be  contended  that  a  body  claiming  privileges 
of  this  kind,  can  be  exempt  from  the  jurisdiction  of  Courts 
of  Law  ?  In  fjong  Wellesley's  case  (A),  Lord  Brougham  C. 
held  that  the  law  should  supersede  the  privilege  claimed 
by  a  member,  and  therefore  most  properly  took  upon  him** 
self  to  determine  how  far  privilege  of  Parliament  extended. 

(o)  21  Com.  Joarn;  116.  (g)  28  Com.  Joum.  489, 545. 

(4)  lb.  511.  (A)  lb.  915. 

(c)  M  Cora.  Journ.  102.  (»)  lb.  1107. 

(d)  23  Com.  Joum.  505.  (A)  2  Russ.  &  Mjl.  639.     See  4 

(e)  24  Com.  Journ.  391.  Lord  Brougham^s  Speeches,  342. 
(/)  26  Com.  Journ.  698i 
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1839.  On  these  broad  principles,  \vbich  deny  the  right  of  the 

House  of  Commons  to  assume  the  whole  legislative  power, 
and  to  supersede  the  law  at  their  pleasure,  the  case  is  rested. 
Many  conflicting  authorities  will  be  cited,  but  of  bad  times. 
Argument  for    ^"^  therefore  of  no  weight  on  a  great  constitutional  ques- 
defendants.       tion.      Many   illegal    practices   and    doctrines   hold    their 

ground  for  a  length  of  time,  until  on  investigation  they  are 
found  not  to  be  supported.  Torture  was  long  used  in  this 
country,  although  many  great  authorities  had  declared  it  to 
be  illegal;  and  it  appears  from  ''  Jardine  on  Torture"  that 
two  of  those  authorities,  Sir  £•  Coke  and  Sir  J.  Smith  had 
signed  a  warrant  themselves  for  putting  parties  to  the  tor- 
ture. So  it  is  anticipated  in  this  case,  that  what  was  done 
before  in  earlier  periods  of  the  constitution,  and  in  troubled 
times,  will  be  found  on  investigation  to  be  wholly  illegal. 


AprU  9Sdj 
ZMh  &  25M. 

Statement  of 
the  question. 


Privilege 
claimed,  not 
personal. 


Sir  J.  Campbell  A.  G.,  contrd.  In  this  case  the  House  of 
Commons  are  called  before  an  inferior  tribunal  for  making 
public  that  which  they  thought  was  essential  for  the  discharge 
of  their  legislative  functions — a  privilege  enjoyed  from  an- 
cient times — long  before  the  Revolution — recognized  by 
the  Bill  of  Rights,  and  which  since  the  Revolution  has 
never  been  questioned  by  any  one  but  the  plaintiflf.  The 
Commons  stand  upon  their  defence  for  having  made  public 
an  alleged  abuse  in  the  management  of  gaols,  requiring,  if 
it  does  exist,  a  legislative  remedy,  for  which  the  public 
mind  ought  to  be  prepared.  The  House  of  Commons, 
representing  the  third  estate  in  the  realm,  having  with  the 
Lords  and  the  Queen  supreme  legislative  authority,  and  by 
their  own  peculiar  power  a  right  to  inquire  into  the  admi- 
nistration of  justice  and  to  superintend  all  inferior  tribunals, 
are  called  upon  before  one  of  those  tribunals  to  discuss  the 
extent  of  the  privileges  which  they  claim  to  possess. 

This  is  not  a  question  respecting  any  personal  immunity 
claimed  by  members  of  the  House  of  Commons,  as  to 
exemption  from  arrest  for  debt — or  whether  they  are  liable 
to  be  sued  when  Parliament  is  sitting — or  whether  their 
goods  are  privileged — or  respecting  any  personal  advantage 
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which  may  arise  to  them.     From  the  privilege  now  called  ^339^ 

in  question^  no  individual  member  can  derive  the  smallest      ^^^\^^^ 
private  benefit.     It  is  claimed  only  for  the  public  good.  ^  ^ 

The  House  of  Commons  have  long  felt  that  they  could  not      Hansard 

I  1      !•     I  •  t         I    •    1     •  1     •  1    •    •        •  •       *"^  Others. 

adequately  discharge  either  their  legislative  or  their  mquisi-  ^  ^ 

tonal  functions  without  freely  communicating  to  the  public  detendants. 

the  grounds  upon  which  they  proceeded.     This  is  not  a 

country  in  which  it  can  be  said  that  the  people  have  nothing 

to  do  with  the  laws  but  to  obey  them.    The  grounds  upon 

which  laws  are  framed  must  be  understood  and  approved  of^ 

and  then  the  laws  will  be  respected  and  cheerfully  obeyed. 

The  privileges  of  Parliament  are  claimed  as  '*  the  birth- 
right and  inheritance  not  only  of  Parliament  itself,  but  of 
the  whole  kingdom*'  (a). 

The  House  of  Commons,  in  instructing  counsel  to  ap-  Defence  of 
pear  to  this  action^  do  not  mean  to  submit  their  privileges  ^f  Commons 

to  die  decision  of  any  other  tribunal  except  the  House  of  does  not  ad- 
n^  mitjurisdic- 

Ummons.  ^-J^ 

They  still  claim  to  be  the  sole  and  exclusive  judges  of 

their  own  privileges ;  but  they  have  thought  that  this  Court 
should  be  informedi  that  the  act  complained  of  was  done 
by  their  authority,  in  the  exercise  of  a  privilege  which  they 
assert.  By  appearing  in  the  names  of  the  defendants 
against  whom  this  action  is  nominally  brought,  and  plead- 
lug  in  bar  that  the  act  was  done  by  the  command  and  au- 
thority of  the  House  in  the  exercise  of  privilege,  it  is  sub- 
mitted (the  facts  alleged  being  admitted)  that  it  only 
remains  for  the  Court  to  give  judgment  for  the  defendants. 

To  suppose  that  by  their  so  appearing  and  pleading  the 
privileges  of  the  House  of  Commons  are  submitted  to  the 
judgment  of  this  Court,  is  to  confound  two  things  which 
are  clearly  distinct.  Such  confusion  on  such  a  subject 
could  only  arise  in  minds  so  little  imbued  with  legal  prin- 
ciples as  to  suppose  that  the  liability  for  libel  depends  upon 
whether  the  publication  is  distributed  gratuitously,  or  upon 
payment  of  a  part  of  the  price  of  the  printing,  so  as  to  pre- 
vent a  wasteful  circulation. 

(a)  Address  by  both  Houses  of  Parliament,  2  Pari.  Hist.  978. 
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1839.  According  to  various  precedents  to  be  found  in  the  pro- 

^■^^''^^^       ceedings  of  both  Houses  of  Parliament,  and  in  cases  decided 

StOCKDALE         .        ^  ^    -.  ,.^  .     ,  I        1        ji 

V,  m  Courts  of  Law,  a  diiierent  course  might  undoubledly 

Hansard      j^^^^^  Jj^^j^  pursued,  and   summary  proceedings  might  have 
Amument  for    ^^^"  instituted  against  the  party  bringing  an  action  for  the 
defendants.       direct  purpose  of  calling  in  question  the  undoubted  privi- 
leges of  the  House  of  Commons,  and  appealing  to  an  in- 
ferior Court  to  have  those  privileges  over-ruled.     Not  only 
might  this  summary  proceeding  have  been  justified  by  what 
has  been  often  done   by  the  House  of  Commons  and  the 
House  of  Lords,  but  by  what  has  been  done  by  the  Court 
of  Exchequer  and  the  Court  of  Chancery,  and  by  other 
Courts  in  Westminster  Hall. 
Reasons  for  It  has  been  thought  the  more  expedient  course  not  to 

action.     ^       ^^^^  ^^  interrupt  this  action  by  any  extraordinary  stretcli  of 

authority,  but  to  refer  the  case  to  the  consideration  of  this 
Court.  One  strong  argument  is,  that  it  is  much  better  to 
allow  justice  to  proceed  in  its  usual  course,  and  to  place  con- 
fidence in  the  constituted  tribunals  of  the  country.  There 
«  is  likewise  this  great  advantage  in  the  present  mode,  that  it 
gives  the  plaintiff  an  opportunity  of  denying  that  the  act  was 
done  under  the  authority  of  the  House  of  Commons,  and 
also  enables  him  not  only  to  deny  that  the  act  was  done 
under  the  authority  assumed,  but  to  plead  that  there  was  an 
excess.  The  two  Houses  of  Parliament  have  no  reason  to 
distrust  the  judges  of  the  common  law.  Formerly,  while 
the  judges  were  the  dependent  creatures  of  the  crown,  they 
were  the  enemies  of  the  people ;  but  since  the  judges  were 
happily  made  independent,  they  have  steadily  supported  the 
privileges  of  Parliament,  equally  disregarding  the  favour  of 
the  crown,  and  despising  to  court  a  short-lived  and  despi- 
cable popularity. 

The  protest,  therefore,  is  respectfully  made,  that  the 
Houses  of  Parliament,  being  Courts  of  exclusive  juris-* 
diction,  are,  by  the  law  of  England,  the  sole  judges  of  their 
own  privileges,  and  that  no  action  can  be  maintained  for  an 
act  authorized  by  them. 
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A  short  statement  of  the  record  only  has  been  given  on         1339. 
the  other  side;  but  it  is  considered  right  to  ^nter  into  it       ^^^^^V 
more  minutely,  and  to  consider  not  only  the  arguments  ^nd  y^ 

authorities  brought  forward  for  the  plaintiiFj,  but  to  lay  be-      Hansard 
fore  the  Court  all  the  authorities  and  ^rgumeqts  to  he  found   a  ./ 

on  either  side,  which  bear  upon  the  spbject.  deSudauts. 

On  examining  the  record  it  may  be  admitted  that  the  Examination 
declaration  is  good  upon  the  face  of  it.     It  seWs  out  a  pub- 
licadon,  which,  if  issued  to  the  world  without  authority, 
would  give  to  the  plaintiff  a  just  cause  of  action ;  it  imputes 
to  the  plaintiff  that  he  had  pMblished  an  obscene  book, 
which  was  found  in  the  hands  of  the  criminals  confined  in 
Newgate.     But,  when  it  is  admitted  that  this  is  a  crimi- 
natory publication,  it  is  not  admitted  that  it  is  a  libel.    A 
libel  is  a  criminatory  writing  published  without  just  occa- 
sion or  authority.     Suppose  that  there  had  been  an  action 
brought  for  preparing  an  indictment,  or  for  a  report  of  either;.  • 
House  of  Parliament  which  had  been  confined  to  the  use 
of  the  members,  or  for  a  letter  hi  answer  to  an  inquiry  re-  Criminatory 
spectiug  the  character  of  a  servant,  the  same  admission  not  necessarily 
must  be  made,  because  the  declaration  would  disclose  what  lihels. 
is  prima  facie  a  good  cause  of  action.     But  that  does  not 
admit  an  indictment  is  a  libel  ?  or  that  a  report  confined  to 
the  use  of  the  members  of  the  House  of  Commons  is  a 
libel  ?  or  that  an  answer  to  an  inquiry  respecting  the  cha- 
racter of  a  servant  is  a  Ubel  ?     Those  are  all  acknowledged 
to  be  publications  for  just  cause,  and^  whatever  loss  they 
may  occasion  to  the  subject  of  them,  it  is  damnum  absque 
itfjurid :  it  is  not  a  libel ;  and  no  action  can  be  maintained 
by  the  party  alleging  himself  to  be  defamed.    Much  ribaldry 
has  been  resorted  to  upon  this  subject.     A  libel-shop  has 
been  said  to  have  been  opened  by  the  House  of  Commons, 
— the  persons  who  use  that  language  not  being  able  to  ap- 
prehend the  distinction  between  a  criminatory  publication 
under  lawful  authority,  and  that  which  is  without  lawful 
authority,  and  issued  maliciously  and  with  the  intention  of 
defaming. 
To  this  declaration  there  is  a  plea  in  bar, — not  to  the 
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1839.        jurisdiction, — and  that  perhaps  some  may  say  takes  away 
^"^^^^^^       the  opportunity  of  contendins:  that  this  Court  cannot  iudiie 

Stockdale        c.i.         '  r  .1.  -i  i   •       j 

ff,  of  the  existence  of  the  privilege  claimed. 

Hansard  'pjjg  distinction  between  pleas  to  the  jurisdiction  and  pleas 

and  others.      ,  ,  *  •'  ... 

Argument  for    ^"  ^^^  ^®  ^^'^  known.     There  was  a  plea  to  the  jurisdiction 
delLiidnnts.       in  the  case  of  The  King  v,  Williams  (a),  the  authority  of 

which  is  surrendered^  as  it  indeed  was  impossible  to  be  main- 
tained ;  but  by  surrendering  that  case,  the  plaintiff  is  out  of 
Court.  With  the  exception  of  there  having  been  in  that 
case  a  plea  to  the  jurisdiction,  instead  of  a  plea  in  bar,  the 
two  cases  are  identical. 
Distinction  The  plea  to  the  jurisdiction  is  proper  when  the  defence 

i°n  baTand^to^  *^'  ^^^'  there  may  be  a  just  cause  of  action  triable  else- 
thejurisdic-      where,  but  that  the  action  is  not  brought  in  the  proper 

forum;  as  if  ejectment  were  brought  in  the  Courts  of 
Westminster  for  land  held  in  ancient  demesne ;  but,  where 
a  Court  has  jurisdiction  over  the  subject-matter  disclosed 
in  the  declaration,  though  not  to  inquire  into  the  authority 
on  which  the  defence  is  founded,  there  a  plea  in  bar  is  the 
only  plea  that  can  be  pleaded. 

This  doctrine  was  considered,  and  fully  established,  in 
the  case  of  I'he  King  v.  Johnson  (b).    It  was  laid  down 
there,  that  a  plea  to  the  jurisdiction  is  bad,  unless  the  plea 
discloses  another  Court  where  the  question  is  cognizable. 
Plea  to  juris-        It  is  not  contended  that  there  is  another  Court  of  Law 
per  where  no*    where  Mr.  Stockdale  might  have  redress  for  the  injury  in- 
right  of  action,  flicted  upon  him,  but  that  he  has  no  cause  of  complaint 

whatsoever.  The  defence  is,  that  the  writing  was  pub- 
lished by  the  authority  of  the  House  of  Commons  in  the 
exercise  of  their  privilege ;  that  it  is  a  lawful  publication, 
and  that  there  having  been  no  wrong,  there  is  no  remedy. 
But  by  this  plea  it  is  not  at  all  admitted  that  the  Court  can 
entertain  the  question  of  privilege.  This  may  be  illustrated 
by  similar  actions,  where  the  defence  arises  not  upon  the 
act  of  either  House  of  Parliament,  but  upon  the  proceed- 
ings of  a  court  of  justice. 

Suppose,  in  an  action  of  trespass  and  false  imprisonment 
(a)  IS  How.  St.  TV.  iS69.  (6)  6  East,  583. 


EASTER  TERM,  II  VICT,  15 

that  the  defendant  justified,  alleging  that  the  plaintiff  was         1839. 
ukeu  under  a  ca.  sa.  upon  a  judgment  of  the  Common       ^-^v-^^ 

Stockdale 

Pleas,  this  Court  could  not  inquire  as  to  whether  that  f,. 

judgment  was  right  or  wrong.     Suppose  that  the  justifica-      Hansard 

tion  were  under  the  sentence  of  a  Criminal  Court,  that  the  Arcument  for 

plaintiff  had  been  tried  and  convicted,  and  sentenced  to  defendanu. 

imprisonment,  the  propriety  of  that  judgment  could  not  be  Instances 

inquired  into  upon  a  demurrer  to  the  plea ;  then  shall  it  be  ^f  acdon."^ 

said  that,  upon  such  a  justification,  privilege  in  every  case 

is  to  be  decided  in  a  Court  of  Law  ?    To  that  extent  the 

argument  on  the  other  side  goes.    It  is  said  the  times  of 

igDorance  and  tyranny   have  passed  away,   during  which 

alone  was  privilege  respected;    and   now  every  privilege 

claimed  by  either  House  of  Parliament  is  to  be  submitted 

to  the  consideration  of  every  Court  of  Law ;  because,  of 

course,  there  is  no  distinction  in  this  respect  between  the 

Court  of  Queen's  Bench,  and  the  county  court,  or  hundred 

court,  or  the  lowest  court  in  the  kingdom.     Suppose  that, 

to  an  action  of  trespass  and   false  imprisonment  in   this 

Court,  it  were  pleaded,  by  way  of  justification,  that  the 

plaintiff  being  summoned  to  attend  the  bar  of  the  House  of 

Commons  did  not  attend,  and  therefore  he  was  committed; 

or  that,  having  attended,  he  prevaricated,  and  therefore  was 

committed ;  upon  a  demurrer  to  such  a  plea  would  it  be 

open  to  this  Court  to  say  that  the  House  of  Commons  has 

no  right  to  summon  witnesses,  or  to  commit  a  witness  for 

prevarication  ?     Suppose  that  a  member  is  committed  for 

some  outrage  in  the  House — for  words  spoken  in  his  place 

■*"0r  for  assaulting  the  Speaker  in  the  chair — he  brings  an 

action  of  trespass  and  false  imprisonment — the  commitment 

wnder  the  authority  of  the  House  is  pleaded  in  bar  to  the 

action, — would  it  be  competent  for  this  Court  to  decide 

that  there  was  no  privilege  in  the  House  of  Commons  to 

<^ommit  a  member  for  words  spoken  in  his  place,  or  for 

assaulting  the  Speaker  in  the  chair  ?     From  the  manner  in 

^hich  the  case  has  been  argued,  every  privilege,  not  only  of 

the  House  of  Commons,  but  of  either  House,  may  be  brought 

before  the  lowest  tribunal  in  the  country,  and  may  be  8ub« 


moiis. 
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1839.        jected  to  their  judgment;  and  it   will  depend  upon  the 

'^^'"^^       opinion  of  an  attorney's  clerk,  sitting  as  an  assessor  for  the 

V.  sheriff,  or  for  the  steward  of  the  lord  of  the  manor,  what 

Hansard      gj^ajj  ^e  the  determination  upon  the  nicest  and  most  inl- 
and others.  .  ,  ,         ^ 
Ai^ument  for    P^'*^^"^  questions  of  privilege. 

dd'endants.  When  it  is  pleaded  in  bar  that  this  act  was  done  by  the 

authority  and  command  of  the  House  of  Commons,  the 
Court  is  respectfully  informed  that  it  is  authorized  by  the 
House,  and  was  done  in  the  exercise  of  privilege,  and  the 
Court  is  called  upon  to  give  judgment  for  the  defendants, 
without  inquiring  into  the  existence  of  that  privilege. 
Plea  conHist-         This  plea  is  consistent  with  the  doctrine  that,  by  the  law 
sivelurisdic- "  ®"^  privileges  of  parliament^  the  two  houses  have  the  sole 
tion  of  Com-    and  exclusive  jurisdiction   to  determine   upon   the  exist- 
ence and  extent  of  their  privileges.     Just  as  a  plea  under  a 
commitment  by  the  Court  of  Common  Pleas  or  Exchequer, 
for  a  contempt,  would  be  consistent  with  the  doctrine  that 
those  Courts  have  the  sole  and  exclusive  jurisdiction  to  de- 
termine what  shall  be  a  contempt.     This  plea  is  likewise 
consistent  with  the  doctrine,  that  for  a  Court  of  Law  to  decide 
upon  matters  of  privilege  contrary  to  the  law  of  parliament, 
as  settled  by  the  determination  of  the  two  Houses  of  Par- 
liament, would  be  erroneous,  and  a  breach  of  the  privileges 
of  parliament.     Certain  resolutions  of  the  House  of  Com- 
mons have  been  alluded  to,  as  if  they  were  intended  to  be 
in   the  smallest  degree  in  derogation  of  the  powers  and 
authorities  of  courts  of  justice,  or  were  at  all  inconsistent 
with  the  reverence  due  to  judges.     They  had  no  such  in- 
tention.  [The  Attorney-General  then  stated  the  plea.]   To 
this  plea  there  is  a  special  demurrer, — not  for  any  inform- 
ality ;  admitting,  therefore,  that  the  document  had  become 
part  of  the  proceedings  of  the  House  of  Commons,  and  was 
published  by  the  authority  of  the  House :  but  the  causes  of 
demurrer  set  forth   consist  of  certain  truisms,  which  of 
course  are  all  admitted. 

No  power  is  claimed  in  the  House  of  Commons  to  su- 
persede, suspend,  or  alter  the  law  of  the  land,  or  to  create 
any  new  privilege  to  themselves;  but  only  the  power  to  de- 
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dare  what  is  the  law  of  the  land  respecting  privilege,' whfch  '       1339. 
is  part  of  the  lex  terra.     The  House  of  Commons  and  the       ^"^^'^^'^ 
House  of  Lords  are  the  proper  tribunals  to  which  the  ad-       tockdale 
ministration  of  that  peculiar  branch  of  the  law  is  entrusted       Hansarp, 
bvthe  constitution :  but,  in  declaring:  what  is  privilege,  they  *. 

'  '  °  I  &  »        .7    Argument  for 

haye  no  right  to  alter  the  law  of  the  land  any  more  than  defendants. 

tbis  Court,  when  a  question  of  common  law  comes  before 

it)  to  alter  the  common  law  without  being  guilty  of  a  great 

offence.     The  House  of  Commons  cahtiot  create  any  new'  blaim  of 

prinfcge  of  their  own  authority;  that  would  be  altering  the  onl^t^Scc/arr 

law  of  the  land.     But  they  have  the  power  of  saying  what  ^^f  ]^^  «f 

is  the  law  of  Parliament;  as  it  is  entrusted  to  this  Court  to  ^"*^* 

say  what  is  the  common  law, — and  an  assumption  of  a 

greater  power  by  either  House  of  Parliament,  or  by  the 

Courts  of  Law,  would  undoubtedly  be  dangerous  to  life, 

liberty,  property,  and  characteir.     Ther^  being,  therefore, 

DO  informality  pointed  out  in  the  plea,  it  is  submitted  to  be 

quite  clear  that  upon  this  record  the  defendants  are  entitled 

to  judgment. 

Three  propositions  are  relied  upon  by  the  defendants.  Propositions 
First,  as  the  alleged  grievance  for  which  the  action  is  brought  ^^gfendants^ 
arises  from  an  act  of  the  House  of  Commons  in  the  exer- 
cise of  privilege  claimed  by  them,  the  question  of  privilege 
is  raised  directly,  and  this  Court  has  no  jurisdiction  to  in- 
quire into  the  existence  of  the  privilege,  and  is  bound  to 
give  judgment  for  the  defendants. 

Second,  if  the  question  of  privilege  were  supposed  to 
arise  in  this  case  incidentally,  instead  of  directly,  still  upon 
this  record  the  Court  cannot  inquire  into  the  existence  of 
the  privilege,  and  is  bound  to  give  judgment  for  the  de- 
fendants. 

Third,  under  a  solemn  protest  that  this  question  is  not 
within  the  jurisdiction  of  this  Court,  it  will  be  shewn  that, 
if  it  were  open  to  inquire  into  the  existence  of  the  privilege, 
the  privilege  does  exist,  and  the  Court  is  bound  to  give 
judgment  for  the  defendants. 

VOL.  11.  c 
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I.  There  can  be  no  doubt,  that  what  is  complained  of  here 
g^     ^"^^^       must  be  taken  to  have  been  done  by  the  authority  of  the 
V,  House  of  Commons,  and  that  if  the  order  of  the  House  of 

TT 

and  others.  Commons  amounts  to  a  justification,  there  is  a  justification. 
Argument  for  The  word  privilege  is  applied  to  two  matters  which  are 
defendants.  ^^^  distinct  from  each  other.  There  is,  first,  privilege  by 
First  proposi-  which  members  are  exempt  from  arrest,  and  enjoy  certain 
power  claimed  Other  personal  immunities,  formerly  extending  to  their  ser- 

by  the  H.  of     vants,till  abrogated  by  act  of  parliament  («) — not  tacitly  aban- 

Coramons  is  a  . 

privilege.  doned,  as  is  supposed  by  some.     There  is  another  branch 

of  privilege  which  may  more  properly  be  called  the  power 
belonging  to  each  House  of  Parliament  as  a  body,  as  the 
power  to  summon  witnesses,  the  power  to  require  the  pro- 
duction of  papers  and  records,  the  power  to  commit,  the 
power  to  print  for  the  use  of  the  members,  which  is  not 
disputed,  and  the  power  to  print  any  part  of  their  proceed- 
ings for  public  information,  which  is  to  be  established.  All 
these  are  considered  within  the  general  word  privilege.  It  is 
in  the  latter  sense  that  the  power  in  question  is  to  be  con- 
sidered privilege,  being  a  power  belonging  to  the  House  of 
Commons  as  a  body.  It  is  a  power  which  is  claimed  by 
them  for  the  public  benefit.  Still  it  ranges  itself  within  the 
law  of  privilege  just  as  much  as  any  personal  exemption. 
[Lord  Denman  C.  J.  The  word  privilege  does  not  occur 
in  this  record  at  all.]  Privilege  is  not  mentioned  eo  tiomine. 
The  plea  sets  out  the  substance  of  the  thing.  It  was 
unnecessary  to  allege  that  this  was  a  privilege ;  it  is  shewn 
to  be  a  power  exercised  by  the  House,  just  as  in  Burdett 
V,  Abbot  (6),  where  also  the  justification  did  not  rely  on  the 
privilege  of  Parliament  by  that  name.  When  an  act  is  jus- 
tified under  the  authority  of  either  House  of  Parliament,  the 
word  privilege  need  not  be  used.  When  it  is  shown  to  be  the 
act  of  either  House,  the  Courts  of  Law  are  satisfied.  Where 
there  is  a  commitment — as  in  Lord  Shaftesbury* s  case(c), 
and  the  case  of  The  Queen  v.  Paty(d),  and  in  Flozcer's 

(a)  See  10  Geo.  3,  c.  60.  (c)  6  How.  St.  Tr.  1269. 

(6)  14  East,  1.  [d)  2  Ld.  Raym.  1105. 
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case  (a),   and  Hex  v.  Hobhouse  {b)  —  the    return  to   the        i839. 
habeas  corpus  does  not  make  use  of  the  word  privilege.      ^^^s-^*' 

—^  Stock  DAitE 

This  power  of  publishing  for  the  use  of  the  members,  and  ,,. 

for  the  information  of  the  constituent  body,  is  lust  as  much      Hansard 

.  .         and  others. 

privilege,  if  it  does  exist,  as  the  power  of  summoning  wit-  Areument  for 

nesses,  the  power  of  committing  for  prevarication,  or  any,  defendants. 

the  most  uncontested  power  belonging  to  either  House  of 

Parliament. 

It  must  be  taken  that  this  act  of  which  the  plaintiff  com-  Exercised  by 

pbins  is  the  act  of  the  House  of  Commons  in  the  exercise  ^|,„g  within 

of  privilege ;  and  it  is  an  act  done  by  them  within  their  ^^^^^  general 

,..,..  T      .  ,  .  -  .    jurisdiction; 

general  jurisdiction,  it  is  not  necessary  to  labour  this 
point,  because  whatever  act  is  done  by  either  House,  when 
it  comes  to  be  considered  in  a  Court  of  Law,  must  be  sup- 
posed to  be  within  the  jurisdiction  of  the  House,  and  every 
inteodment  is  to  be  made  in  favour  of  it.  But  this  act,  in 
ordering  the  publication  of  this  report,  was  undoubtedly 
within  the  general  jurisdiction  of  the  House  of  Commons. 
It  is  admitted  that  the  House  may  lawfully  print  and  pub- 
lish their  proceedings,  so  that  they  are  not  criminatory. 
This  is  alleged  to  have  been  printed  and  published,  by  order 
of  the  House  of  Commons,  as  part  of  their  proceedings ; 
the  demurrer  allows  that  it  is  part  of  their  proceedings. 
Then  it  is  not  denied  that  either  House  of  Parliament  may 
print  and  publish  whatever  they  please,  even  if  it  be  cri- 
minatory, for  the  use  of  their  members,  so  that  it  be  con- 
fined to  the  members  of  the  House — a  distinction  which  it 
is  impossible  to  support. 

This  is  a  proceeding  of  the  House  of  Commons,  and  ad-  might  have 
mitted  to  be  so,  just  as  much  as  any  examination  at  the  bar  i„  qi\^q^  ^^iys. 
of  the  House  of  Commons,  or  any  report  of  a  committee. 
There  might  have  been  a  select  committee  appointed  to 
inquire  into  the  state  of  prisons,  and  the  report  of  that  com- 
mittee to  the  House  would  have  contained  the  examination 
of  these  inspectors, — which,  when  adopted  by  the  House, 
would  have  been  beyond  all  question  part  of  their  proceed- 

(a)  8  T.  R.  314.  (b)  3  B.  &  Aid.  420;  S.  C.  2  Chitt.  207. 
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1839.         mgs.    So  those  inspectors  might  have  been  examined  at  the 

^"•^^^"^^       bar,  their  examination  might  have  been  taken  down  and 

i;.  entered  upon  the  journals,   and  entered  upon  the  votes, 

Hansakd      2j^j  ^|J^J  would  have  been  part  of  the  proceeding's  of  the 
aud  others.  ,  *^  id 

Argument  for    House.     For  any  thing  that  appears,  there  may  have  been 

defendants.       a  debate  upon  the  subject  of  prisons.     This  report  and  the 

reply  may  have  been  read  from  the  beginning  to  the  end ; 
the  House  may  have  deliberated  upon  them,  and  may  have 
ordered  them  to  be  entered  in  their  journals.     This  pub- 
lication is  a  proceeding  of  the  House,  therefore,  just  as 
much  as  a  bill  that  may  be  passing  through  Parliament,  or 
any  of  its  resolutions  or  votes,  whether  legislative  or  inqui- 
sitorial.    The  same  remark  applies  to  the  original  report 
and  to  the  reply.     The  one  was  laid  before  the  House  un- 
der the  special  provisions  of  the  act  of  parliament,  and  the 
other  was  ordered  to  be  laid  before  the  House ;  by  a  vote 
of  the  House  it  was  ordered  to  be  printed ;  it  is  alleged  to 
be  part  of  the  proceedings  of  the  House,  and  published  as 
part  of  its  proceedings, — which  the  demurrer  admits. 
If  die  defend-       The  question  arises  whether  an  action  can  be  maintained 
"he^Soeaker  ^'  ^g^^^st  these  defendants,  as  printers  of  the  House,  for  this 
and  all  the       act,  which  was  done  by  the  authority  of  the  House,  in  pub- 
liable,  lishing  this  report  as  part  of  the  proceedings  of  the  House. 

It  may  just  as  well  be  averred  that  an  action  will  lie  against 
the  Speaker.  Though  The  King  v.  Williams  {a)  has  been 
renounced,  it  must  be  insisted  that  the  Speaker  and  all  the 
members  of  the  committee,  and  all  the  members  of  the 
House  of  Commons  who  concurred  in  the  vote,  would  be 
liable.  The  authority  for  doing  the  act  originates  in  the 
resolution  of  the  House  of  Commons.  When  the  House  of 
Commons  comes  to  a  vote  that  an  individual  shall  be  com- 
mitted, and  that  the  Speaker  is  to  make  out  the  warrant, 
and  the  Speaker  makes  out  the  warrant,  aud  an  action  is 
brought  against  the  Speaker, — is  not  that  for  an  act  which 
is  to  be  considered  done  in  Parliament?  It  is  by  the 
authority  of  Parliament,  and  by  the  order  of  the  House, 

(a)  13  How.  St.  Tr.  1369. 
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that  the  act  is  done ;  and  if  it  were  not  for  the  privilege^  it 

is  quite  clear  that  all  the  members  of  the  House  of  Com*     ^ 

.  ,  .  Stock DALE 

mons  that  concur  ni  the  vote  would  be  liable  to  an  action.  v. 

This  test  therefore  is  suggested, — setting  aside  privilege, —        d^ih^re 
who  would  be  liable  for  the  grievance  complained  of?     If  Areument  for 
the  members  of  the  House  of  Commons  would  be  liable^  defendants, 
then  it  is  an  act  done  in  Parliament,  and  the  members 
would  be  liable,  because  the  act  is  done  under  their  autho- 
rity and  by  their  command.     Where,  therefore,  is  the  line 
to  be  drawn  ?     If  Messrs.  Hamard  are  liable  as  the  servants 
of  the  House,  acting  by  the  direct  authority  and  command 
of  the  House,  the  Speaker  would  be  liable.     If  the  Speaker 
would  be  liable,  the  members  of  the  committee  who  super- 
intended the  publication  of  this  report  would  be  liable ;  and 
where  is  the  line  to  be  drawn,  without  saying  that  an  action 
could  be  maintained  against  any  member  who  concurred  in 
the  vote  for  printing  and  publishing? 

But  it  is  submitted  that  this  being  a  question  of  privi«  The  question 
lege,  and  the  question  arising  directly  upon  the  record,  the  arises^^liere^ 
Court  is  not  permitted  to  consider  whether  the  privilege  directly. 
exists  or  not.     It  clearly  is  a  question  of  privilege.     The 
point   is,    whether   the    House    of  Commons    have    the 
power  which  they  claim.     Wherever  the  question  is  whe- 
ther either  House,  as  a  House  of  Parliament,  has  the  power 
to  do  a  particular  act  which  it  has  done,  that  is  a  question 
of  privilege — privilege  not  being  to  be  confined  to  personal 
immunity,  as  freedom  from  arrest,  but  extending  to  all  the 
powers  that  belong  to  either  House  of  Parliament  as  a 
body. 

Then  this  being  a  question  of  privilege,  the  next  propo-  Where  the 
sition  is,  that  it  arises  directly,  and  therefore  over  this  ques-  jj^j^^^j  cogni- 
tion no  Court  of  Common  Law  has  any  jurisdiction.     The  zance,  the 

^  n      »       /f  J   question  rose 

cases  of  Donne  v.  Walm{a),   Isenyon  v.  Lvelyu{o),  and  incidentally. 
Barnardiston   v.  Soame{c),   have   been   cited.      The   last 
was  no  question  of  privilege  whatever.     It  was  held  in  that 

W  1  Hals.  41,  3d  ed.  (c)  6  How.  St.  Tr.  1063* 

(fr)  0.  Bridgraan,  324. 
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1839.         case,  in  the  first  instance,  that  an  action  could  be  main- 


tained for  a  double  return,  the  judgment  being  afterwards 

oTOCKDALE  , 

V.  reversed  upon  wnt  of  error,  when  it  was  held  that,  at  com- 

aod" th*°      mon  law,  no  such  action  could  be  maintained.     In  Benyofi 

Argument  for    ^»  Evelyn  (a)  and  Domie  v.  Wahhiji)  the  question  of  privi- 

defendants.      lege  did  arise  ;  but  did  it  arise  directly  ?     It  arose  incideH' 

tally ;  and  no  case  has  been  or  can  be  cited  in  which  the 
Courts  of  Common  Law  have  taken  cognizance  of  a  ques- 
tion of  privilege  arising  directly,  except  Rex  v.  Williams{c), 
which  is  renounced. 

No  case  being  cited  in  which  the  question  of  privilege 

arising  directly  was  entertained  by  a  Court  of  Common  Law, 

various  instances  can  be  adduced  to  shew  that,  wherever  the 

question  has  arisen  directly,  with  the  exception  of  Rex  v. 

Williams  (c),  the  Courts  of  Common  Law  have  expressly 

declared  they  had  no  jurisdiction ;  and  it  would  be  strange 

if  they  had,  because  this  would  be  an  appeal  from  what 

amounts  to  an  adjudication  by  a  superior  court,  to  a  court 

which  is  clearly  subordinate. 

Jurisdiction  The  instance  in  which  the  point  has  most  frequently  been 

where^the         raised,  is  where  writs  of  habeas  corpus  have  been  sued  out 

question  arises  upon  commitments  by  the  two  Houses  of  Parliament.    Upon 

the  return  to  the  habeas  corpus,  stating  that  the  party  ap- 
plying for  the  writ  was  committed  by  the  Lords,  or  Com- 
mons, what  have  the  Courts  uniformly  said?  '^  We  have  no 
jurisdiction,  be  the  commitment  right  or  wrong.  Here  you 
can  have  no  redress/'  They  have  said  that  there  would  be 
a  conflict,  always  to  be  avoided,  between  the  Courts  of  Law 
and  the  Houses  of  Parliament,  if  the  propriety  of  such  a 
commitment  were  to  be  inquired  into.  They  have  said  that 
the  question  arose  directly,  whether  the  Houses  of  Parlia- 
ment had  the  power  of  commitment  which  they  assumed ; 
and  therefore  a  Court  of  Common  Law  would  not  take  cog- 
nizance of  the  question, 

Again,  where  an  action  of  trespass  and  false  imprison- 

(a)  O.  Bridgman,  384.  (r)  13  How.  St.  Tr.  1370. 

(6)  1  Hats.  41,  3d  ed. 
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meot  is  brought  for  a  commitment,  there  the  question  arises 

directly.     It  cannot  be  said  that  the  question  arises  directly     ^ 

.  .  Stockdale 

only  where  the  declaration  discloses  the  manner  in  which  v. 

the  grievance  was  committed.     Although  the  declaration     ^nd  oihere 
neither  used  the  word  privilege,  nor  shews  that  any  question  Argument  for 
of  privilege  could  arise,  still  it  cannot  be  said  that  the  ques-  defendants, 
lion  can  never  arise  directly,  if  it  be  disclosed  by  the  plea. 
Id  an  action  of  trespass  and  false  imprisonment,  by  either 
House  of  Parliament,  there  being  a  justification  under  the 
order  by  which  the  commitment  takes  place,  does  not  the 
question  arise  directly  ? 
This  question  arises  directly  where  there  is  an  act   of  Definition  of 

either  House  which  is  sought  to  be  overruled.   Where  the  act  '^?  .^^'w 

o  arising  tUrect" 

cvmplained  of  is  justified  by  the  authority  of  either  House,  ly> 
io  those  cases  the  question  whether  the  House  has  that  pri- 
vilege or  not  directly  arises. 
It  undoubtedly  so  arises   in  the  instance  of  an  action  Instances 

where  the 

of  trespass  and  false  imprisonment,  where,  by  way  of  question  of 
plea  in  bar,  there  is  a  commitment  by  either  House  pleaded  privilege  arises 
by  die  defendant,  with  a  demurrer  to  the  plea.  No  ques- 
tion can  arise  more  directly.  Does  not  the  question  of 
privilege  arise  just  as  directly  here?  This  is  not  an  action 
of  trespass  for  an  injury  done  to  the  person ;  but  it  is  an 
action  upon  the  case  for  an  alleged  injury  to  the  reputation 
of  die  plaintiff;  and  the  justification  is  under  the  authority 
of  the  House  of  Commons.  In  Burdett  v.  Abbot  {a)  the 
question  arose  directly,  that  being  an  action  of  trespass* 
Would  it  not  have  arisen  directly  in  the  same  manner  if  Sir 
Francis  Burdett  had  brought  an  action  for  a  libel,  consider- 
iugthe  warrant  of  the  Speaker  a  libel,  which  he  might  have 
(k)ne«  and  raised  the  question  just  as  much  as  by  his  bring- 
ing an  action  of  trespass  and  false  imprisonment?  Sup- 
pose that  he  had  declared  that  Mr.  Abbot,  maliciously  in- 
tending to  defame  him,  had  published  a  wicked  and  scanda- 
lous libel,  containing  therein  a  statement  that  Sir  Francis 

{a)  U  East,  1;  4  Taunt.  401  j  5  Dow,  1G5. 
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1839.  Burdett  had  published  a  gross  and  scandalous  libel  upon 
the  House  of  Commons, — that  would  have  been  as  good  a 
cause  of  action  as  is  disclosed  by  the  present  declaration. 

Hansard      ^  pjg^  would  have  been  necessary:  and  the  plea  would 

and  others.  ^  "^  -       cs- 

Argument  for   ^^^^  ^^^^  ^^^  ^^^®  ^^  ^^^  House  of  Commons,  ordenng  Sir 
defendants.       Francis  Burdett  to  be  sent  to  the  Tower  under  a  warrant 

from  the  Speaker.  The  alleged  libel  was  the  warrant  by 
which  the  intention  of  the  House  of  Commons  was  to  be 
carried  into  effect;  and  the  question  of  the  privilege  or 
power,  in  the  House  of  Commons,  to  commit  one  of  its 
members,  upon  such  a  complaint,  would  have  arisen  as 
directly  in  an  action  upon  the  case,  as  it  arose  directly  in 
the  action  for  trespass  and  false  imprisonment. 

Suppose  an  action  were  brought  against  the  sheriiF  for 
the  escape  of  a  person  arrested  for  debt,  and  he  were  to 
plead  that  the  party  was  discharged  by  the  authority  of  the 
House  of  Commons,  that  the  party  discharged  had  been 
elected  a  member  of  Parliament,  and   by  the  Speaker's 
warrant  was  discharged,  and  there  were  a  demurrer  to  the 
plea.    The  question  most  undoubtedly  would  arise  directly, 
for  the  Court  would  be  called  upon  to  determine  whether 
the  House  of  Commons  had  a  right  to  discharge  from  prison 
that  individual  confined  for  debt,  who  was  elected  a  mem- 
ber of  their  House.     It  therefore  never  can  be  taken  as  a 
test  whether  the  declaration  discloses  the  question  of  privi- 
lege.    Where  it  arises  incidentally,  it  is  perhaps  necessary 
that  the  Court,  resorting  to  the  best  means  of  information  it 
can  possess,  should  decide  the  question.      An  action    is 
brought  for  goods  sold  and  delivered.     If  the  defendant 
pleads  he  is  a  member  of  the  House  of  Commons,  and  that, 
as  a  member  of  the  House  of  Commons,  he  is  privileged 
from  being  sued  while  Parliament  is  sitting,  and  merely 
concludes  his  plea  by  that  allegation,  the  question  there^ 
whether    there    be    such   a   privilege,   arises    incidentally. 
Where  there  is  no  resolution  of  the  House  of  Commons 
which  is  vouched,  where  there  is  no  act  of  the  House  of 
Commons  which  is  complained  of,  and  there  is  no  adjudica* 
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tioo  of  the  House  brought  before  the  Court,  and  there  is 
simply  a  claim  by  the  individual  sued  that  he  is  not  bound 
to  aoswer  to  the  action,  under  such  circumstances  necessity  i,. 

may  require   that   the   question  should   be  inquired   into.      Hansard 
Absurd  consequences  would  follow  if,  upon  the  mere  claim  Amument  for 
that  there  is  privilege,  without  any  adjudication  of  either  defendants. 
House  of  Parliament  for  the  existence  of  that  privilege  be- 
mg  brought  before  the  judges,  they  were  to  stay  their  pro- 
ceedings.  Necessity,  therefore,  may  require  that,  where  the  Necessity  for 
questiou  of  privilege  arises  incidentally,  the  Courts  should  ^^^^nce  "^ 
decide  it.    But  necessity,  which  gives,  also  limits,  the  juris-  where  c|ues- 
diction,  and  it  is  only  where  it  is  necessary  that  the  existence  cidentally. 
of  the  privilege  should  be  inquired  into,  that  the  power  to 
inquire  can  be  exercised.    Where  an  act  of  either  House  of 
Parliament  is  complained  of,  there  is  no  such  necessity.    It 
appears  that  the  privilege  has  been  claimed  and  acted  upon, 
and  is  asserted  by  the  superior  Court ;  and  for  that  reason 
all  that  the  Court  of  Law  has  to  do,  is  to  give  effect  to  the 
adjudication  upon  the  existence  of  the  privilege.     No  diffi- 
culty arises.     Where  any  question  which,  generally  speak- 
ing, is  referred  to  a  Court  of  exclusive  jurisdiction,  does 
incidentally  arise  before  another  court,  the  rule  is,  that  the 
judgments  of  the  court  of  exclusive  jurisdiction  are  conclu- 
sive.    Questions   of  privilege   belong   exclusively  to   the 
Houses  of  Parliament,  which  for  this  purpose  are  Courts  of 
exclusive  jurisdiction. 

The  object  in  allowing  privilege  to  the  House  of  Com- 
mons was,  that  it  might  be  independent  of  the  Crown  and 
of  the  House  of  Lords,  and  that  it  might  usefully  exercise 
the  functions  assigned  to  it  by  the  constitution.  Without 
the  power  of  deciding  upon  its  privileges  proprio  vigore,  it 
never  could  have  been  protected. 

One  ground  which  shews  that  on  questions  of  privilege  Law  of  t'arlia- 
the  two  Houses  of  Parliament  have  an  exclusive  jurisdic-  ^A"he"com-**^^ 
tion  is,  that  the  Law  of  Parliament  is  different  from  the  mon  Law. 
Common  Law.     It  is  part  of  the  lex  terrcc.     So  is  Equity; 
^0  is  the  law  that  prevails  in  the  Ecclesiastical  Courts ;  so 
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18S9.  ^^  ^^^  '^^  ^^^^  prevails  in  the  Court  of  Admiralty.    Those 

^"^^^^  are  all  branches  of  the  lex  terra,  but  they  are  not  the  Coni- 

^  ^  mon  Law.     This  Court  is  not  supposed  to  be  acquainted 

Hansard  with  Equity,  which  is  to  be  administered  by  the  Courts  of 

.  .'     Equity;  nor  with  the  Law  of  Parliament,  the  administra- 

Argument  for     .         "^        .       . 

defendants.       tiou  of  which  is  entrusted  to  the  two  Houses  of  Parliament. 

r.^    ^    .        That  law  is  entirely  different  from  the  Common  Law,  and  is 
Like  Equity  •'  . 

and  Prize        not  supposed  to  be  known  to  Common  Lawyers.     Equity 

Itnd  b^exclu-  *'  ""^^"^  P*^^  ^^  ^^^  ^^^  ^^^^^'  ^"^  ®'*''  ^'^^  ^^"""^  ^**   "^ 
sive  tribunal,    jurisdiction  over  Equity.     No  action  can  be  maintained  for 

a  breach  of  trust.     There  may  be  a  good  remedy  for  a 

cestui  que  trust,  or  person  beneficially  interested,  in  the 

Court  of  Chancery,  but  this  Court  looks  only  to  the  legal 

estate,  the  incidents  of  which  are  governed  by  the  rules  of 

Common  Law. 

This  branch  of  the  law,  called  the  Law  of  Parliament,  is 
entirely  different  from  the  Common  Law.  It  is  not  even 
necessarily  a  part  of  the  Law  of  England.  Parliament  is 
now  the  Parliament  of  the  United  Kingdom  of  England, 
Scotland  and  Ireland.  The  judges  of  the  Court  of  Queen's 
Bench  can  as  little  take  notice  of  the  Law  of  Parliament,  as 
the  judges  of  the  Court  of  Session  in  Scotland.  How  are 
they  to  get  at  the  Law  of  Parliament?  If  an  action  for 
trespass  and  false  imprisonment  is  brought  before  the 
Court  of  Session  in  Scotland,  and  there  is  a  justification 
under  the  authority  of  either  House  of  Parliament,  there 
can  be  no  doubt  that  that  tribunal  would  consider  the  de- 
fence as  conchisive,  and  would  not  inquire  whetlier  the 
privilege  existed  or  not;  for  how  could  they  get  at  the 
knowledge  of  privilege?  They  are  not  English  lawyers^ 
and  can  hardly  be  supposed  to  have  access  to  the  journals 
of  the  two  Houses  of  Parliament,  if  a  search  among  those 
journals  would  give  them  the  necessary  information.  They 
must  say  it  is  a  question  of  privilege,  and  a  question  alietii 
fori. 

The  same  question  might  arise  in  a  court  in  the  Colo- 
nies.    The  question  might  arise  in  one  of  those  Colonies 
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where  the  Dutch  Law  prevails,  or  the  French  Law,  or  the        1839. 

Spaoish  Law.     There  mieht  be  an  action  brought  in  such     J^''^^ 
*^  ^ ,      ,  ,  .  Stockdale 

a  court  for  a  libel,  the  publication  being  by  the  authority  of  «. 

the  House  of  Commons,  or  for  false  imprisonment,  the  im-     and  odiera. 
prisooment  being  by  the  authority  of  the  House  of  Com-  Argument  for 
moos.    Then  shall  it  be  said  that  at  the  Cape  of  Good  de^ndants. 
Hope,  or  the  Mauritius,  or  Trinidad,  the  Court  (the  ques- 
tion arising  directly — there  being  a  justification  under  the  Consequences 
authority  of  either  House,  which  is  admitted  to  be  true  in  cogniwiSe  in 
point  of  fact)  would  be  justified  in  inquiring  whether  the  Courts  of 
House  of  Lords,  or  the  House  of  Commons,  have  the  Hall, 
right  that  they  assume  ?     Would  not  the  Colonial  Court  be 
bound  by  the  authority  of  the  Houses  of  Parliament  i     If 
not,  observe  one  of  the  consequences.     The  Court  over* 
rules  the  privilege.     Then  the  privileges  of  the  House  of 
Commons  are  to  be  at  their  mercy,  and  the  person  who  has 
acted  under  the  authority  of  the  House  is  to  be  punished 
by  them  according  to  their  discretion.    And  then  to  what 
tribunal  is  the  appeal  ?     The  appeal  from  the  Colonies 
iiould  be  to  the  King  in  Council,  and  the  privileges  of  both 
Houses  of  Parliament  would  come   before   the  King  in 
Council^  or  such  councillors  as  the  ministry  of  the  day,  to 
^swer  a  particular  purpose,  might  think  fit  to  summon. 
So  that  whatever  power  the  Court  of  Queen's  Bench  has 
to  consider  the  question,  the  Hundred  Court,  the  Borough 
Court,  the  Court  of  Session,  the  Sheriff's  Court  in  Scot- 
laud,  the  Courts  before  any  Baillie  in  Scotland,  and  every 
Colonial  Court  in  the  empire,  has  the  same  power. 

The  next  consideration  is  the  subordination  of  the  Courts  Courts  of  Law 
of  Law  to  the  Houses  of  Parliament.     The  incompetency  parliament, 
of  this  Court  to  decide  a  question  of  privilege,  where  it 
^ses  directly,  may  be  proved  from  the  subordination  of  the 
Courts  of  Law  to  the  Houses  of  Parliament. 

It  has  been  truly  said,  that  formerly  the  Peers  and  Com- 
mons sat  in  one  chamber  and  formed  one  body.  The  sepa- 
ration certainly  did  not  take  place  till  the  latter  end  of  the 
reign  of  //ewry  the  Third  ;  some  say  not  even  till  the  reign 
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of  Edward  the  First.  At  that  time  the  courts  of  justice 
were  established  ;  they  had  the  same  powers  that  they  now 
enjoy.  When  Parliament  sat  as  one  chamber,  were  not  the 
Courts  of  Law  subordinate  to  Parliament  ?  for  not  only  was 
there  a  writ  of  error  from  the  Courts  of  Law  to  Parliament, 
but  the  Courts  of  Law,  it  is  well  known,  were  in  the  habit 
of  consulting  Parliament  before  they  decided  upon  any 
question  of  difficulty  and  importance  that  arose.  Shall  it 
be  said  that  at  that  time  of  day,  before  the  division  of  Par- 
liament into  two  chambers,  an  act  that  was  done  by  the 
whole  Parliament  might  be  reviewed  by  a  Court  of  Law, 
the  appeal  being  from  that  Court  of  Law  to  the  Parliament, 
and  not  from  the  Parliament  to  that  Court  of  Law  ?  Would 
it  not  have  been  a  gross  absurdity  to  suppose  that  an  act 
done  by  Parliament  could  be  questioned  in  an  inferior 
tribunal  ? 

A  division  took  place ;  but  suppose,  before  that  division, 
there  had  been  a  commitment  by  the  Parliament,  could  the 
validity  of  that  commitment  have  been  inquired  into  by  any 
Court  of  Common  Law?  There  being  an  adjudication  by 
the  Parliament  that  a  particular  act  should  be  done,  and 
an  action  being  brought  for  that  act  so  ordered  to  be  done, 
and  it  appearing  upon  the  record  that  it  was  done  by  the 
authority  of  Parliament,  an  appeal  lying  from  the  Court  of 
Common  Law  to  Parliament,  could  a  Court  of  Common 
Law  have  decided  upon  the  legality  of  an  adjudication  by 
Parliament  ?  Suppose  that,  before  that  division,  the  Par- 
liament had  ordered  that  a  particular  paper  should  be  pub- 
lished, by  being  stuck  upon  the  gate  of  Westminster  Hall^ 
or  according  to  any  such  method  as  they  might  have  resorted 
to,  and  an  action  had  been  brought  in  a  Court  of  Common 
Law,  treating  the  publication  as  a  libel,  and  there  had  been 
a  justification  that  the  publication  was  by  the  authority  of 
the  whole  Parliament,  sitting  as  one  chamber,  would  it  have 
been  competent  to  a  Court  of  Common  Law  to  decide  that 
this  was  an  usurpation  on  the  part  of  the  Parliament,  that 
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ibe  act  was  illegal,  and  that  an  action  could  be  maintained         I839. 
against  the  officer  of  Parliament  ?  v-^v^^/ 

Stock HALF 

After  the  division  into  two  chambers  occurred,  it  may  be  1;. 

laid  down  as  a  clear  proposition,  (which  Lord  EUenborough     Hansard 
bas  suggested  {a)  must  be  supposed  to  have  been  by  act  of  Areument  for 
Parliament),  that  whatever  either  House  of  Parliament  after-  defendants, 
wards  did  in  the  exercise  of  its  privilege  was  the  act  of  the 
whole  Parliament,  and  had  the  same  authority  that  would 
ha?e  been  given  to  the  act  of  the  whole  Parliament  before 
the  division. 

Acts  of  either  House  are  still  supposed  to  be  done  by  the  Acts  ofprivi- 
whole  Parliament.     The  most  familiar  instance  is  a  writ  of  ^^J^^  done*^ 
error  to  Parliament.     That  is  not  a  writ  of  error  to  the  by  authority 
House  of  Lords ;  it  is  not  an  appeal  from  the  Court  of  liament. 
Chancery  to  the  House  of  Lords ;  it  is  an  appeal  to  the 
Parliament;  and  the  Commons,  in  point  of  law^  are  still 
supposed  to  form  part  of  the  appellate  jurisdiction,  and  to 
coQcur  in  the  judgment  of  the  Lords.     This  subject  is  very 
minutely  bandied  in  Lord  Helens  Treatise  upon  the  House 
of  Lords,  and  in  Mr.  Hargrove's  Preface  to  that  Treatise, 
pp.  15 — 128  ;  and  there  cannot  be  a  doubt  that  whatever 
is  done  by  either  House  since  the  separation  is  still  sup* 
posed  to  be  done  by  Parliament ;  and  a  commitment  by  the 
House  of  Commons,  or  a  commitment  by  the  House  of 
Lords,  has  precisely  the  same  authority  that  would  have 
belonged  to  a  commitment  by  the  whole  Parliament  before 
the  separation  into  two  Houses. 

Take  an  instance,  since  the  separation,  of  an  act  done  by 
the  House  of  Lords.  The  House  of  Lords  has  still  an 
appellate  jurisdiction  from  this  Court,  and  from  all  the 
Courts  in  Westminster  Hall.  Shall  it  be  contended  that 
this  Court  could  decide  that  that  which  is  done  under  the 
authority  of  the  House  of  Lords  is  invalid  ?  If  so,  the  judg- 
ment of  this  Court  would  be  reviewed  by  that  very  tribunal 
>vhose  act  had  been  invalidated.  Suppose  an  action  had  been 
brought  by  Lord  Shaftesburj^,  after  his  commitment  by  the 

(a)  14  East,  137. 
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iSflL         HoKie  of  Lordf,  aod  tkit  there  kad  bees  a  jssdfication 


OBwier  die  autboritr  of  tke  Hovie  of  Lank,  aad  m  demuiiei 
r^  to  the  plea^  ooaM  tkif  Covt  lare  catertuied  tlie  qoestioii 


^M^^^  whether  the  Hoase  had  the  pover  to  conmit:  Tbcre 
j^jnif^tat  ice  v^ovki  hare  been  a  e^eat  diScsltr  io  decidfaig  that  tfaer  had 
^.luiAMfifL.       acted  accofdiw  to  indicia]  anthontr,  because  it  woald  hare 

bec«  the  fint  commitiiient  bj  the  Hoose  of  Lords,  brouglit 
before  a  Court  of  Law,  and  there  had  been  no  adjodicatioo 
m  WestDfiKter  Hall  br  which  such  aathoritr  was  ascribed 
to  the  House  of  Lores.  S appose,  instead  of  suing  out  a 
writ  of  habeas  corpus,  he  had  brousht  his  action  for  trespass 
and  false  imprisonment,  would  this  Court  haTe  allowed  the 
qnettjon  to  be  entertained,  whether  the  House  of  Lords  had 
acted  iliegallv  in  committing  him  to  the  Tower,  when  there 
would  hare  been  a  writ  of  error  upon  that  ju(%ment  to  the 
▼err  House  of  Lords  whose  act  was  said  to  be  inoperative  ? 
Is  not  this  a  clear  subT^sion  of  the  subordination  of  tri- 
btmals,  which  the  constitution  has  established  ?  As  far  as 
the  House  of  Lords  is  concerned,  things  remain  precisely 
in  the  same  state  as  that  which  existed  before  the  sepa- 
ration of  the  two  Houses  of  Parliament. 
Pabticatjoo  of  The  House  of  Lords  have  repeatedly  ordered  papers  to 
bf  II.  of  ^  published  upon  every  trial  that  has  taken  place  for  150 
I^'^df.  years,   whether  upon  impeachment,    or  before  the  Lord 

High  Steward.  Now  it  has  been  laid  down  by  some  judges, 
that  the  publication  of  a  trial  is  not  necessarily  and  univer- 
sally a  lawful  publication,  and  that,  if  it  reflects  upon  a  par- 
ticular individual,  it  may  be  made  the  subject  of  an  action 
for  libel.  Suppose,  then,  an  action  for  a  libel  to  be  brought 
by  a  person  who  says  he  is  defamed  by  an  account  of  a  trial 
published  by  the  authority  of  the  House  of  Lords,  and  the 
defendant  to  justify,  as  in  this  case.  The  cases  are  quite 
parallel.  The  justification  in  that  case  would  be  under  the 
authority  of  the  House  of  Lords,  who  ordered  the  publica- 
tion to  issue  for  public  information.  On  a  demurrer  to 
that  justification,  the  question  would  arise  directly,  whe- 
ther the  House  of  Lords  had  authority  to  order  such  a  pub- 
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licalion,  or  whether  their  order  was  a  justification  to  the        isSQ. 

party  publishing  ?     Would  this  Court  inquire  whether  the 

House  of  Lords  had  authority  to  order  this  publication  or 

not?     Would  it  not  be  enough  to  find  that  this  was  the      Hansard 

deliberate  act  of  a  tribunal  to  which  the  decisions  of  this  «_         r 

Aliment  tor 

Court  are  to  be  referred  ?  Where  any  question  on  the  le-  defendants, 
gality  of  any  act  of  the  House  of  Ix>rds  arises,  the  House 
of  Lords  being  the  Court  of  dernier  resort,  the  tribunal 
possessing  the  highest  judicial  power  in  the  realm,  it  would 
be  incompetent  for  any  inferior  tribunal  to  inquire  whether 
the  act  of  the  highest  tribunal  was  legal  or  otherwise. 

But  have  not  the  House  of  Commons  a  co-ordinate  and  h.  of  Com« 
eqoal  authority?    It  was  once  argued  by  Sir  Robert  Filmer,  ^^^na^^^a^ 
thit  the  House  of  Commons  was  a  mere  excrescence ;  that  thority. 
it  existed  by  the  pleasure  of  the  King  and  the  Lords ;  that 
whatever  power  was  exercised  by  it  might  be  considered  as 
odroyi  by  the  Crown ;  that  it  had  no  independent  existence, 
and  was  hardly  to  be  recognized  as  a  part  of  the  constitu- 
tioQ.  It  would  appear  from  the  celebrated  argument  written 
by  Sir  Robert  Atkyns,  but  not  spoken,  in  the  case  of  The 
King  V.  Williams  (er),  that  those  notions  at  that  time  of  day 
were  very  prevalent ;  and  a  great  part  of  that  argument  is 
occupied  in  shewing  that  the  House  of  Commons  has  an 
independent  existence  like  the  House  of  Lords. 

In  the  present  day  there  have  been  publications  very  de- 
rogatory to  the  powers  of  the  House  of  Commons,  and  ut- 
teriy  denying  that  it  has  any  privileges  whatever. 

Lord  Brougham,  in  his  introduction  to  the  case  of  Wei- 
letley  v.  The  Duke  of  Beaufort  (6),  (which  was  clearly  a 
right  decision,)  has  expressed  to  the  world  sentiments  which 
may  be  considered  as  committing  himself  to  one  side^  and 
which  may  be  considered  as  having  a  tendency  to  fetter  the 
free  judgment  of  others.  His  lordship  says,  that '' a  new 
and  extravagant  claim  has  been  asserted  on  behalf  of  the 

(a)  13  How.  St.  Tr.  1400.  (6)  Lord  Brougham *s  Speeches, 

vol.  iv.  p.  S41. 
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1839*         House  of  Commons,  to  publish  libels  through  ii  respousible 

''^  agents."     But  it  is  even  suggested  by  the  noble  lord,   that 

V.  there  is  no  privilege  in  either  House  of  Parliament ;  for  he 

d   th**^      says,  "  Nor,  it  may  be  observed,  is  there  a  single  argument 

Anfument  for    ^^^^  urged  in  favour  of  privilege,  which  would  not  serve  as 

defendants.       a  pretence  for  allowing  all  the  members  of  both  Houses  to 

rob  and  murder  with  impunity  on  the  highway." 

But  the  acts  of  the  House  of  Commons  are  to  be  con- 
'sidered  aiabe  acts  of  all  the  Commons  of  the  United  King- 
dom. Lord  Hoh  stiys,  '^  It  is  not  to  be  doubted  but  that  the 
CommoDS^  of  England  have  a  great  and  considerable  right 
Ample  powers  in  the  government,  and  a  share  in  the  legislative,  without 
Commons^       whom  no  law  passes;  but  because  of  their  vast  numbers 

this  right  is  not  exercisable  by  them  in  their  proper  persons, 
and  therefore,  by  the  Constitution  of  England,  it  has  been 
directed  that  it  should  be  exercised  by  representatives, 
chosen  by  and  out  of  themselves,  who  have  the  whole  right 
of  all  the  Commons'of  England  vested  in  them"(er).  That 
is  the  language  of  the  constitution  from  the  earliest  times. 

Bjthe  15  JSklw*  Q,  it  is  declared,  '*  The  matters,  which 
are  to  'be  established  for  the  estate  of  our  lord  the  King, 
andtyfhis  heiri,  and  for  the  estate  of  the  realm  and  of  the 
people,  shall  be  treated,  accorded  and  established  in  parlia- 
ments by  our  lord  the  King,  and  by  the  assent  of  the  pre- 
lateSi  edrls,  ahd  barons,  and  the  commonalty  of  the  realm, 
according  as  it  hath  been  heretofore  accustomed.'' 

The  whole  commonalty  of  the  realm,  therefore,  are  sup- 
posed to  be  ^virtually  assembled,  and  to  form  the  House  of 
Commons.  They  are  entrusted  with  legislative  power, 
and'  ai'e,  beside^,  the  grand  inquest  of  the  nation.  The 
Hoaie  of  Lords  has  authority  to  inquire,  but,  according  to 
th^'  eomstitutioD,  ai  power  rarely  to  be  exercised,  and  only  in 
defeuh  6f  the  Commons  doing  their  duty.  It  belongs 
especially  to  the  House  of  Commons  to  make  inquiry,  to  su- 
perintend the  'administration  of  the  laws,  and  to  control 
the  courts  of  justice.     Whenever  there  is  any  corruption 

(a)  Atkbif  V.  WhUcy  2  Ld.  Raym.  950. 
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eiisting,  or  any  oppressioDy  it  belongs  to  the  House  of         i8S9. 

Commons  to  inquire ;  it  belongs  to  the  House  of  Lords  to      '*'*•^/-w 

judge;    and  the  right  to  publish  its  proceedings  is  more  9. 

pirticularly  essential  to  the  House  of  Commons,  in  the      Hansard 

.         ;: ,  ^         .  and  others. 

exercise  of  its  inquisitorial  functions.  ArEumewt  for 

At  the  commencement  of  every  session  there  is  appointed  defendants. 
a  grand  committee  of  justice,  before  which  complaints  are 
to  be  brought  from  every  tribunal^  in  wJiich  law  is  adminis* 
tered  within  the  limits  of  the  jurisdiction  of  the  House  of  Power  to  pu- 
Commons.  The  House  of  Commons  claims  all  the  autho- 
rities of  a  Court.  Whether  it  be  a  Court  of  Record  has 
been  questioned.  Sir  Edward  Coke  strenuously  main- 
tained that  it  was  a  Court  of  Record.  But  whether  it  be 
t  Court  of  Record  or  not,  is  utterly  immaterial  to  any 
question  in  this  cause.  The  Court  of  Chancery  is  no  Court 
of  Record,  but  it  has  not  less  the  power  of  enforcing  its 
ofD  decisions. 

It  b  laid  down  in  Corny n^s  Digest  "  Parliament/'  (E  14) 
under  the  bead  *'  Committee  for  Justice :"  *'  A  committee 
for  justice  may  summon  any  judges^  and  examine  them  in 
person,  upon  complaint  of  any  misdemeanor  in  their  ofSce/' 
— "  any  judges" — the  judges  of  the  land — the  King's  judges 
included. 

In  1  Siderfin,  338,  in  the  19th  of  Charles  2,  '^  com- 
plaiot  was  made  against  Keeling,  Chief  Justice  of  the  King's 
Bench,  for  misdemeanors  done  in  his  said  ofSce,  such  as 
fimog  of  juries,  &c«,  which  were  examined,  and  he  appeared 
in  person  before  the  committee,  and  also  in  the  Commons' 
House,  and  he  was  discharged." 

Keeling  was  Chief  Justice  of  this  very  Court,  yet  no 
question  was  made  as  to  the  legality  of  summoning  him  be- 
fore the  Committee  of  Justice,  and  making  him  answer^  not 
respecting  his  decisions  in  point  of  law ;  if  those  had  been 
erroneous,  the  House  of  Commons  had  no  jurisdiction  to 
inquire  into  them  ;  but  with  respect  to  tlie  fining  of  juries 
and  other  misconduct  which  was  imputed  to  him  in  his 

▼  OL.  II,  D 
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1839.         office,  for  which  the  law  of  the  land  gave  no  remedy  or 

^^"^'^^'^       redress.      FLord  Denman  C.  J.     Can  you  say  that  after 
Stockdale 

V,  Bushel r 8  C2ise  (a)  i']     Bus/telFs  case  amounted  to  this,  that 

d^  th'*''      JBttsAe//,  being  fined  for  delivering  a  verdict,  and  imprisoned 

Argument  for    ^^^  "^^  Paying  the  fine,  was  discharged  upon  a  habeas  cor- 

defendanis.       pug^  by  jj^g  Court  of  Common  Pleas;  but  it  was  held,  that 

no  action  could  be  maintained  for  the  imprisonment  he  had 
suffered.  Hale  C.  J.  strongly  discouraged  the  action 
brought  for  redress,  and  said,  '*  They  will  have  a  cold 
matter  of  it"(i).  And  why  did  Bushell  and  the  other  jury- 
men, who  served  on  the  trial  of  Perm  and  Mead,  obtain 
their  liberty  ?  It  was  because  they  were  committed  by  a 
Court  of  Oyer  and  Terminer  at  the  Old  Bailey,  an  inferior 
tribunal.  Had  that  commitment  been,  not  by  the  Court  of 
Oyer  and  Terminer,  but  by  Keeling  C.  J.  and  his  compa- 
nions, sitting  on  the  bench,  there  would  have  been  no  legal 
redress  even  for  the  imprisonment;  because  the  Court  of 
Common  Pleas  would  have  said,  "  This  is  a  Court  of  co- 
ordinate jurisdiction,  we  cannot  review  their  decisions." 
Instances  of  There  have  been  many  instances  of  judges  who  have 
ju  ges  punis  -  jjeen  summoned  before  the  House  of  Commons  to  answer 

for  alleged  misconduct  in  their  office.  Sir  U.  Atkyns 
say8(c),  "  I  myself  have  seen  a  Lord  Chief  Justice  of  this 
Court,  while  he  was  Lord  Chief  Justice,  a  learned  man,  by 
leave  from  the  House  of  Commons,  pleading  before  that 
House  for  himself,  and  excusing  what  he  had  done  upon  a 
trial  that  came  before  him  in  the  west,  whereof  complaint 
was  made  to  the  House.  And  he  did  it  with  that  great 
humility  and  reverence,  that  those  of  his  own  profession, 
and  others,  were  so  far  his  advocates,  as  that  the  House 
desisted  from  any  further  prosecution."  This  was  not,  of 
course,  for  any  point  that  had  been  improperly  ruled  by  the 
Lord  Chief  Justice,  but  for  some  oppression  or  corruption 
that  had  been  imputed  to  him,  and  for  which  the  law  gave 
no  regular  redress. 

(a)  Vaugh.  135;  S.  C.  T.Jo.  13.         (r)  13  IIow.  St.  Tr.  1413. 
(6)  1  Mod.  119. 
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Since  the  Revolution,  the  same  course  has  been  pursued.         1839. 
Chief  Justice  Pemberton  and  Mr.  Justice  Jones  were  sum-      ^*"^^/-^•^ 
moned  before  the  House  of  Commons,  and  committed  by  v. 

the  House  of  Commons  for  misconduct.     It  might  be  sup-     Hansard 

°  '^       and  others. 

posed,  from  the  account  of  Jay  v.  Topham(a),  that  the  charge  Areument  for 
WIS  unfounded ;  for  according  to  the  account  there  given  defendants, 
the  decision  was  perfectly  correct,  there  being  no  plea  in 
btr,but  only  to  the  jurisdiction,  and  the  plea  not  covering 
the  whole  declaration ;  but  it  will  be  shewn  that  they  were 
justly  amenable  to  the  displeasure  of  the  House  of  Corn- 
moos,  for  that  a  plea  in  bar  had  been  pleaded ;  and  though 
they  did  not  in  the  first  instance  acknowledge  it,  they  after- 
wirds  did  acknowledge  it ;  and  they  must  be  considered  as 
hiTiog  been  in  concert  witli  the  Duke  of  York  and  his 
nunioos  to  pervert  the  law  for  the  purposes  of  oppression. 
That  such  a  power  still  exists  in  the  House  of  Commons,  Same  power 

■ooDe  can  deny;  although,  from  the  pure  administration  >nH. ofComr 

.        .  °  '^  mons  now. 

of  the  biw  m  this  country  for  many  years,  there  has  been  no 

occasion  for  the  exercise  of  it;  but  even  in  our  own  time  a 
complaint  against  an  Irish  judge  has  been  entertained  be- 
fore the  House  of  Lords (6).  Although  the  Queen's  Bench 
is  the  highest  Criminal  Court  in  Westminster  Hall,  and 
though  a  writ  of  error  lies  into  this  Court  from  all  the  in- 
ferior criminal  courts,  and  it  has  power  to  prohibit  inferior 
courts  which  exceed  their  jurisdiction,  and  to  award  a  man- 
damus to  inferior  courts  to  execute  the  duty  imposed  upon 
them  by  law,  still  this  Court  has  no  more  power  and  au- 
thority to  entertain  this  action,  than  the  lowest  court  in  the 
land.  Even  the  high  prerogative  writs  of  mandamus  and 
prohibition  cannot  be  directed  by  this  Court  to  the  House 
of  Commons  or  the  House  of  Lords.  Prohibition  does 
Qot  lie  to  the  House  of  Lords  against  hearing  an  appeal ; 
nor  a  mandamus  to  the  House  of  Commons,  directing  them 
to  grant  a  sum  of  money,  or  to  admit  a  member,  who  alleges 
fethe  is  duly  elected. 

(a)  14  East,  10«n.  (b)  Mr.  Justice  Foj*.  See  45  Lords' 

Journ.  66-2;  7  Pari.  Deb.  732,  788. 
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.Xhis  Court,  in  respect  to  this  action,  has  no  power  or 
)^r'^^       pf^vijege  whjftever,  ^^cept  that  it  is  a  mere  Court  of  Com- 

>•'       -Pft«1:A-ayF:^ 

,nf3,«.  '  .TMi?  »<iMoi»  .^lighth^ve  been  brought  iu  a  County  Court, 
Ar^e^tfyr  ^nhHKf^^y.Wl  o.^,lJ"8t|cie?,  lajJUg  Ihe  damages  at  3Qs. 
<''''Sfi^W?M    ,^;f,fl,,.^nt,9f  J,u8tjcjes,  it  might  have  been  .brought  in  a 

!,t^V'*'y.,i'Pf!l»rt'.ii?Xl9S,  ti>e,  flamages  at  any  amount.    It 
TheCoort  of    rnjgjit  1^5lYe,^e^n,|Jf9^g^^  in  fBorougli  Court,  or  ^ny  court 

no  more  juris-  .WPVR.Ijp?  .^PiW^^^^M  ^').  ^9^!W.,^"  ^^^  case;  and  if  ^he 
Sl'^rihTiuhe  ^"^f^'*'  fip"^'^.  ^^^  JH"sdi^tiop,  to  inquire  whether  tjiis  pri- 
other  Common  vilege  exists,  then  all  those  inferior  tribunals    woi^ld.  be 

Now  does  not  it  seem  monstrous  to  say  that«  wh^  the 


I    ••I    i.|»     ' 

''I 


I    '    •    'I-  li    til 
II'  •    III   HiM'ii 


. ,.,  .1.. , :..i  .flHf.#n  arise?; ^irectlx^. it  should  be  competent  tp  a  Cowi^ty 

f^p\fftpefor^.ili^4}flP^n9l  ^9  the  attorqey'^  clerk  who  r?- 

>P^?R?P^si??°?^.^^J?.SlM>fe  >fil^#?r  the  i^ous^e  pf  L^s  or  the 

^pu^e.  f]jf,ppmmou,s,,^s,  fbe  pfiyi|<?g^  it, claims  or 

^is  ,gi^jl^ty,jDf  u^.i^rpal^on?  ,,.!&  qot  therej  sul^ofdjnation  in  a 

5:efyj^4;^hatjh^^^'€j.  ^^,  a  ^rib,uf)a\— acou^t  pf  justice— vested 

,  .i>J,  }W  .^8tf l?:^"?^^ ,)^'ifh,84pren^^  ,an^  pa>afnpuut  ?utl)oi;ity ; 

,,W^i.9f|ch,^,c9,p^t,,9f  j[^s,^99.fe2^is^^^  United  States  ,of 

,.^n^f|rjc2(.  iXI^^  Supr^o^e  .Court, there,  has  authority  to  de- 

i^cjfl^ilt),^.twe,q^,tl^e  different  sff^f^s  ^hat  form  the  union,  ^nd 

to  determine  whether  an  act  of  Congress  is  le^al  or  illegal, 

9pd.  tpi^ecjde  all  questions  that  arise  betweep  the  wiioie 

^pip^i.and  each  separate  state,  or  among  the  st^ates  inter  se. 

'Ili^heKe  mighf  Jiave  beeu  a  tribunal  established  in  this  country 

MJl^, power  tp  cpUitrpl  the  two  Houses  of  Parliament,  and 

Y(ilh  authority  to  s^y  whether  they  exceeded  their  ju/cisdic- 

,(|pj^,  Qf^npt.     I^^t  is  th^re  such  a  tribunal?     From  the  Su- 

prepie.(CpMrt  in  the  United  States  there  is  no  writ  of  error, 

t))9fQ  l^.np  appeal  to  Congress.     The  framers  of  the  Ame- 

fjican  ppnstitutioo  were  not  guilty  of  such  absurdity  as  to 

s^ppps^  t(ia,t  judges  are  to  sit  in  judgment  upon  those  who 

s^e  to  be  their  judges.    Their  court  is  supreme ;  from  its 


1 1  ■    )  '  •    •«">■•   . 
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decisioh  there  18  lio  appeal     Accortiiiig  to  ^be  couititation         itHo. 


Is 
ts 


of  tne   tftiitecl  States  of  Americfe,  the  decWliW^bifrtlls     x/ ^^.^ir- 
high  court  are  final  and  conclusive ;  and  therefot'd  Tfa^f^^s  ^. 
no  absurdity  in  that'tribunarrevieWiiig'lii^'«ctJiW'Cctt*^e88.    JJ|;i^!^.^ 
But  from  art  judicial  decisioni  in  "ibis  c'6iiKti^'thiPi"i}/ Sn  iAUaliyfor 
ajjpeal  ib  l>arliameH<; '  l^sn-mraW  Wtfi'As'ts 'b'rffaihc^nt  del^^^ 

and  ^upi'eme.  '  Ac'cofdhi^' '<ci'  th^' coiiStrftitioW ^tif  ihe' mit|/d 

8te(e8,'Congres8  h^s  Inily  a  iUaWi  likiim^dti^i^ciUl  'liytfn, ;;. .;;"./  .;,;', 

(inly  iiialce  laws  upon  pa'rtitulal^'siAjecViy'slti^      a'ti^m<&m&r      "•  '  ' "    • 

^*en<,  ancf  when  H'ri^ce'eds'M^4itarti;  iiji'^dtW  HiV^Wo  .  !  ...ji  .?.; ' 
i^thkntv      '    ^   ' '!>l.'ii     ,.«>ilj    !l».   ji-iij   ,'J<i/»    liiiliv  iii.ii.u  ■  I    fth.. 

The  administration  of  the  hs^'6t"VBmkmni\'6]liH^'io  EJci'usi'veju' 
tlie'tWd  H'o'uWi  oF  FsJHiaiaarit'.  Jtlifa^' tlii"  re<-^liug'1W  is  r;«''<="°""f 

»  .     '       I  •'.       I  1  .  Houses  of  Far- 

it!fl>rr4d  to  %d  Court  '6!r'£ktillequi^r:'di''tKe"e*dcl^iiiisiib4l  liomeaKmlaw 
liwiitotHe  EccKsia^tidiil  Coilh8l"art^  siA"tHt  fe'w 'olf '  ni-  »''P"''"«8«- 
tiMi  is  referred"to'^i''Aaiiiiriilty  'C<Mt,'iM('^li4iifiityi! 
rermill  b^  ((i^''c'on!iH((Mdii  of'ih^ ttiutMi^/tlbt  ^'ttte'eduAi 
oFCtfliiihdti  LiM;  bUt 4b  M  C\iaM"6t"Bi{!liifyyitiki^in 
fintad'cotiV^ment.  eWu  Urth  I'e^a'Ai  t6''^uB^rdiHkt^  UHiiiihka 
df  the  lijir;'  iHit  piVticteTa/'  lUtilt^s'  s»odfd''b^'-^yfei'iVd'<o 
partifeular  tVibtlUkls;Hfi'!lV  the' jua^es'<ir'ihd^^' ^ibiiiikl^Hii^k 
derdte'tlfiedisieive^' W'tbi)^^  bdtJdi^s'br  tHe'IdW]  yh'd'VNat 
there  ini^ilti'e  Hn  uitirormi'ty  if  d^m'n,  vl'hich  (:6bm"^ot 
be  expectdd,  if  a'  grfesit  ridifaber'df  co-ord'inytb  i:6drt^'U^d 
co-MiiiatrjtirisdictroiiV' '   '•      '        '  'i' •""""""  ...I,  .,i 

Prom  tbd  li^ture  of  th'^  'tbin^  if  i^  iQHisb^h^i*biy'n^'(i^s- 
«ar^  that  tfce'  la^  of  'P!irliamfeW'sh'6tfld  be'/fefeJi'id'ifd'lHe 
tirti  Hdiiifes  df  f»dllkbjtnt;'W!l'ibdrts'6^Wcluitlv'i' jd^y^lc- 
A'm:  Thfey  ciuld  ndt  Witt  vrithdit  iuth  p'oU'e^.' "PHiiife'^e 
isitotgrahted'by  the  Crov^n  ;  it  is  as  old  as' thy'}jl^fBg^(l^b 
or  the  Ch)>«n,  ahd'ii^art  of'the'CtinVtilUtlon  &f"EHg1^iiti. 
Kvrdald  be  tiHerly  iiiitio'sslbletbak;  t>i\vili;g^  cUUId'hi'^b'yk- 
Mii  beneficially;  if  the  existetiee  of'  the  p^iVHe^^'U^d'b'^len 
feftrred  to  the  dcbisibn  faf  aiiy  ihferibi-'tribdTibil.  "Ti-dri  ttie 
necessity  of  the  thitig,  Parli^riient;  when  It  'Vi^^s  'dtie  dbaMbbr, 
mdthe  two  Houses  since  the  division,  nii^st  necessarily  de- 
cide upon  privilege.     The  privileges  of  the  House  of  Com- 


38  CASES  IN  THE  QUEEN*S  BENCH, 

1839.  mons  are  given  to  them  for  a  protection  against  the  Crown, 

*^^^^^^^  and  against  the  other  House,  and  unless  the  House  of  Com- 

o.  mons  were  itself  the  tribunal  to  decide  upon  this  subject, 

^H  **h^^  their  privileges  would  long  ago  have  been  extinguished,  and 

Arcument  for  nothing  would  have  been  left  to  the  House  of  Commons, 

defendants.  but  to  lay  taxes  upon  the  people,  at  the  command  of  arbi- 
trary ministers  of  the  Crown. 

Law  of  privi-  We  must  not  look  to  the  manner  in  which  the  Courts  of 

lege  settled       ^^^  ^^^  ^^^  constituted,  when  the  iudges  are  independent 
when  judges  ^   ^  .... 

dependent.        of  the  Crown,  and  the  administration  of  justice  is  pure  and 

impartial.  The  law  of  Parliament  and  its  bounds,  and  the 
jurisdiction  to  decide  upon  it,  were  all  determined  and  set- 
tled at  a  period  when  the  judges  were  the  mere  creatures  of 
the  King,  when  they  held  their  office  during  pleasure,  and  if 
they  did  not  gratify  the  Crown  in  any  of  its  wishes,  they  were 
discarded,  and  others,  more  compliant,  were  placed  in  their 
stead.  The  law  of  privilege  must  have  taken  its  origin 
even  at  a  period  when  the  King  himself  used  to  interfere  in 
the  administration  of  justice ;  and  although  the  practice  for 
the  King  to  sit  in  Court  had  become  obsolete  in  the  reign 
of  James  1,  there  can  be  no  doubt  that  at  an  earlier  period 
the  King  personally  sat  in  his  Aula  Regia  as  a  judge,  and 
administered  justice  to  his  subjects.  The  judges  called  in 
were  his  assessors,  and  he  either  observed  or  despised  the 
advice  received  from  them.  But  long  after  the  King  had 
ceased  to  interfere,  by  sitting  in  courts  of  justice,  the  King 
was  in  the  habit  of  writing  letters  to  the  judges,  desiring 
them  to  decide  in  a  particular  mode  in  the  causes  which 
came  before  them ;  and  to  check  that  practice,  several  sta- 
tutes have  been  passed. 

There  was  an  act  passed  in  the  2  Edw.  S,  c.  8,  for  that 
purpose.  There  w*a8  another  in  the  \S  Edw.  3,  st.  4, 
which  contains  the  oath  imposed  on  the  judges,  and,  among 
other  things,  they  were  to  swear  not  to  attend  to  such 
letters,  clearly  shewing  that,  before  that  act  passed,  they 
had  been  in  the  habit  of  doing  so.  But  it  is  not  because 
the  judges  are  now  independent,  that  their  jurisdiction  is 


£AST£R  TERM,  II  VICT.  39 

extended.     If  Tressilian  and  Belknap  had  not  this  juriBdic-        18S9. 
tion — and  most  melancholy  would  have  been  the  situation      ^*^n^^^ 
of  the  liberties  of  this  country,  if  such  a  power  had  been  «. 

placed  in  the  profligate  hands  of  such  judges  as  formerly     ^^^'t!!* 
exuted— neither  have  the  judges  of  the  present  day  that  y^^un^ent  for 
jurisdiction.  de^ndants. 

There  is  another  danger,  which  may  hereafter  occur  in  Impolicy  of 
wme  remote  time,   wherein   there    may   be   judges,  not  ^™(]Jri»d^o- 
seduiig  to   favour  the  Crown,  but  either  mistaking  the  tion  to  judges, 
hw,  or  wishing  to  extend  the  jurisdiction  of  their  Court, 
or  betrayed  by  a  love  of  popularity,  who  may  overrule 
I  useful,  and  wholesome,  and  constitutional  privilege,  and 
produce  consequences  as  mischievous  as  if  acting  from  a 
desire  to  gain  the  favour  of  the  minister  of  the  day.     A 
leme&ce  from  a  judgment  of  Liord  Mamjield'a,  is  appli* 
able  here.     "  The  judges  are  totally  independent  of  the 
Qiinisters  that  may  happen  to  be,  and  of  the  King  himself; 
tbeir  temptation  is  rather  to  the  popularity  of  the  day :  but 
I  agree  with  the  observation  cited  by  Mr.  Cotvper,  from 
Mr.  Justice  Foster,  that  a  popular  judge  is  an  odious  and 
pernicious  character"  (a). 

There  were  many  struggles  between  the  Crown  and  the 
House  of  Commons,  as  to  the  power  of  the  Commons  to 
inquire  into  the  government  of  the  country.  There  were 
various  commitments  of  members  of  the  House  of  Com- 
nK)D8  by  Elizabeth.  The  same  thing  was  attempted  by 
James  1.  The  same  was  attempted  by  Charles  1,  and  it 
was  not  until  the  Revolution  that  the  liberties  of  the  coun- 
try were  placed  upon  a  firm  foundation.  During  that  me- 
mortble  period,  if  it  had  been  the  law  of  England  that  pri- 
rilege  was  to  be  decided  by  the  King's  judges,  would  that 
privilege  have  survived  ?  It  will  be  shewn,  by  authorities, 
Dot  only  parliamentary,  but  legal,  that  it  was  a  power  that 
the  courts  didnot  exercise  or  claim,  and  that  it  was  held  a 
constitutional  doctrine,  that  it  ought  to  belong  to  the  two 

(a)  Cited  from  "  Lord  Erskine's  Speedies,"  vol.  i.  379. 
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Houses  of  Parliament,  as  courts  of  exclusive  jurisdiction, 
to  declare  and  decide  upon  questions  of  privilege. 

With  regard  to  contests  with  the  House  of  Peers,  there 
have  been  various  struggles  between  the  two  Houses  of 
Parliament,  if  this  Court  is  to  decide  upon  the  privileges 
of  the  Commons,  what  will  be  the  consequence?  Will 
they  decide  upon  every  privilege  ?  No  distinction  is  drawn 
between  this  and  any  other  privileges  claimed  by  the  House 
of  Commons.  Then  all  questions  of  privilege  are  said  to 
be  open  to  all  Courts  of  Common  Law.  The  consequence 
is,  that  they  must  all  come  to  be  ultimately  determined  by 
the  House  of  Lords ;  for  there  is  a  writ  of  error  or  appeal, 
either  mediately  or  immediately,  from  every  court  in  the 
country  to  the  House  of  Lords,  upon  all  questions  properly 
cognizable  by  those  courts.  If  there  be  a  dispute  between 
the  Houses  of  Lords  and  of  Commons  respecting  privilege, 
which  there  has  been,  and  may  be,  and  probably  will  be 
again*  then  the  existence  of  a  privilege,  claimed  by  the 
Commons  against  the  Lords,  is  first  to  be  decided  in  a 
Court  of  Law,  and  then  finally  by  the  Lords,  who  are  par- 
lies to  the  dispute.  In  the  struggles  that  have  taken  place,  if 
such  a  power  had  existed,  it  would  have  been  fatally  exer- 
cised. In  those  cases  which  have  been  referred  to,  where 
there  were  commitments  by  the  Commons  in  their  struggles 
with  the  Lords,  was  any  action  brought  in  a  Court  of  Com- 
mon Law?  When  the  counsel  were  committed,  in  Shirley 
V.  Fagg{a) — when  the  counsel  were  committed,  in  The 
Queen  v.  Paty  (6),  was  there  any  action  brought  ?  There 
was  a  writ  of  habeas  corpus,  in  The  Queen  v.  Paty{b), 
sued  out,  and  eleven  of  the  twelve  judges  held  it  was  a 
question  of  privilege,  upon  which  they  had  no  jurisdiction. 
But  if  the  Courts  of  Common  Law  had  jurisdiction  over  it, 
an  action  of  trespass  might  have  been  brought,  and  then  this 
power  might  have  been  inquired  into.  Can  the  House  of 
Lords  be  a  paramount  power  upon  such  a  subject  i    That 


(a)  6  How.  St.  Tr.  1121. 


{b)  2Ld.Raym.  1105. 
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House  ma]^  be  properly  intrusted  with  qnestions  which  pitp* 

perly  origiuate  between  subject  and  subject,  or  betwteen  the 

Crown  and  the  subject  in  the  inferior  courts^  but  H  could  v. 

•ever  be  safely  intrusted  with  the  privileges  of  the  HotMis    J^^bew. 

ofComipons.  The  House  of  Lords  is  wholly  irrespomdibti.  ATgamentidr 

It  is  beyond  the  control  of  the  Crown.    I«t  i»>  wholly ''hide-  defcnddntii  •» 

pendent  of  the  people.    If  the  House  of  Commoin  is^ guilty 

ofany  abuse^  there  is  a  clear  remedy.    -There' may  foe^ia 

disiolttUon  of  Parliament.  •:  Tbcre  may  (bfe  an -appeal  to  the 

opinion  of  the  people.     Where  there  have  been  abll^es  in 

the  House  of  Commons^  that  appeal  haa  taken  pkcev'^Aid  it 

ka  taken  place  socGessfully.n  The  errorat  that  bad  (been 

ooamitted  have  been  remedied  and  redressed.     But  what 

CDmtitqtional  remedy  is  there  for 'the  errorftiofthis'supreme^ 

pminount,  and  irresponsible  tribunal,  in  which'^it  ia^pro-        ^  '| 

poecd  to  rent  absolutely  the  power  of  dispdsmg  of  title  pr»-  ..: i>  .. 

vieies  of  the  Commons?  It  is.  to  ibe  iuriddiction  6f"tlie  '  '  ^  "  *' 
House  of.  Commons  over  its  own-  privileges  that  w««^e  >  •••xm  ^^^u 
iodebtedi  for  the  Ireedom  we'Uow  enjoy;: 'but  instead  df  *r"'  "i 

aHowing  it  to  be  the  tribunal  which  is  to 'decide  fipon'thb 
subject,  it  is  now  proposed  an  the  other  side/ first,  that*'it 
is  to  be  referred  to  the  ministers  and  officers  of  the  Crown, 
called  judges,  and  then  that  it  should  come  by  way  of  apw 
peil  before  the  House  of  Lords,  wholly  irresponsible;  and 
under  no  control,  either  from  the  Crown  or  the  people/'  ' 

The  law  supposes  that  this  Lex  Parliamenti,  which  is  to  Law  of  Par- 
be  administered  by  the  two  Houses  of  Parliament,  is  not  ^n™"  ^"cora- 
known  to  the  judges  of  the  common  law,  and  that  they  baVb  nion  law 
no  means  of  judicially  arriving  at  a  knowledge  upon  the*'"  ^ 
subject.     We  must  consider,  not  only  the  judges  of  the  su- 
perior Courts,  who  are  not  imagined  by  the  law  to  be  in 
Parliament,  but  also  the  freeholders  who  are  sitting  in  the 
Skerifif 's  Court,  the  under-sheriflfs,  the  bailiffs  in  the  Manor 
Courts,  who  neither  are,  nor  have  been,  Parliament  men. 
How  are  those  judges  to  know  what  the  law  of  Parliament 
is?  Shall  it  be  said  there  is  no  privilege,  except  that  which 
is  confirmed  by  judicial  decision?   If  so,  many  of  the  most 
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1839.         necessary,  the  most  usual  and  the  best  established  privileges 
"""^^^^      must  be  overruled,  because  they  never  have  been  questioned, 

Stockdaub 

p.  and  therefore  there  is  no  decision  or  adjudication  in  their 

Hansard      favour.     Are  the  lournals  to  be  searched  ?    The  journals 
and  others.  ,  •^  ^  •* 

Argument  for  comparatively  go  back  a  very  little  way.  They  only  com- 
defendaDts.  mence  with  the  reign  of  Edw.  6,  in  1547.  But,  even  search- 
ing the  journals  would  often  be  of  little  avail,  because  there 
are  various  essential  privileges  that  are  not  to  be  found  in 
the  journals,  but  which  depend  entirely  upon  parliamentary 
usage ;  and  how  is  that  usage  to  be  ascertained  by  the 
judges  of  the  common  law? 

It  has  been  said  that  all  the  subjects  of  the  Queen  are 
bound  to  take  notice  of  privilege ;  but  so  they  are  of  law. 
Yet  is  every  person  competent  to  decide  upon  the  law  ? 
It  would  follow,  according  to  this  mode  of  reasoning,  that 
all  the  Queen's  subjects  are  competent  to  administer  law. 
How,  then,  are  the  inferior  tribunals  to  decide,  if  they  could, 
upon  questions  of  privilege  r 

There  is  a  saying  of  Speaker  Onslow  upon  this  subject, 
which  is  to  be  found  in  Hatsell{a),  ^'  That  common  lawyers, 
accustomed  to  the  forms  and  practice  of  the  Courts  of  West- 
minster Hall,  know  little  of  parliamentary  law  or  of  the 
forms  of  proceeding  in  Parliament." 
Necessity  for  Either  the  Courts  of  Common  Law  must  take  their  law 
of  Courts  ^*^"    of  privilege  from  the  Parliament,  or  the  Parliament  from 

the  Courts  of  Common  Law — it  is  quite  clear  they  cannot 
go  on  co*ordinately,  one  must  be  superior  and  supreme. 
If  the  Courts  of  Common  Law  are  to  give  the  rule,  those 
Courts  of  Common  Law  may  be  contradictory  in  their 
decisions.  The  court  for  the  county  of  Worcester  may 
decide  one  way,  and  the  court  for  the  county  of  Gloucester 
decide  another  way,  and  there  may  be  no  possibility  of  get- 
ting those  questions  removed  by  a  writ  of  error  to  the  House 
of  Lords.  But  this  extends  to  criminal  proceedings  as  well 
as  civil  proceedings;  and  in  those  Courts  of  Criminal  Law, 
which  are  guided   by  the    common   law,    there   may  be 

(o)  2  Hatsell,  75,  o. 
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indictments  for  false  imprisonment,  there  may  be  indict-        1839. 

ments  for  libel,  and  then  how  is  uniformity  of  decision  to       ^^*v-^ 

be  had  ?     At  one  Court  of  Quarter  Sessions,  they  may  „^ 

decide  that  the  Speaker  or  officer  of  the  House  of  Commons      Hansard 
.    .  and  others. 

IS  liable  to  be  convicted  of  a  libel,  and  fined.     At  another  ^rgum^nj  f^ 

Coort  of  Quarter  Sessions  they  may  decide  that  the  privi-  defendants, 
lege  does  exist  that  the  publication  is  lawful,  and  that  the 
indictment  cannot  be  supported. 

What  are  the  two  Houses  of  Parliament  to  do  if  they  are  And  of  the 
not  to  decide  themselves:  they  must  be  governed  by  the  CQ™^(J)the 
decisions,  and  bound  by  the  law  as  it  is  declared  in  every  two  Houses. 
Court  of  Common  Law  in  which  such  a  question  may  be 
agitated.     Independently  of  the   uncertainty  that  would 
thus  be  generated,  what  would  be  the  situation  of  affairs  if 
inaction  or  an  indictment  might  be  brought  against  the 
Speaker  of  the  House  of  Commons^  or  any  officer  of  the 
House,  for  every  act  that  is  done  by  the  authority  of  the 
House?     If  the  Courts  of  Common  Law  have  the  jurisdic- 
tion ascribed  to  them,  then  there  may  be  an  action  for  a 
libel  brought  against  the  Speaker  of  the  House  of  Commons, 
and  against  the  officers  of  the  House  of  Commons,  at  the 
same  time,  by  twenty  different  individuals  for  the  same  pub- 
lication, and  not  only  that,  but  there  may  be  an  indictment 
against  the  Speaker  for  a  libel, — and  libel  or  no  libel  would 
be  the  question  which  the  Court  would  have  to  determine. 
If  the  order  of  the  House  of  Commons  is  not  a  bar  to  a 
ci?il  action,  it  would  be  no  answer  to  an  indictment.    If  the 
Speaker  was  indicted  for  a  libel,  the  truth  would  be  no  jus- 
tification.   In  a  former  case,  in  which  Mr.  Stockdale  brought 
a  similar  action  (a),  and  where  there  was  a  justification  of  the 
tnith^  and  where  there  was  a  verdict  for  the  defendant  upon 
the  justification,  if  he  had  adopted  another  method,  and 
had  indicted  the  Speaker,  the  truth  would  have  afforded  no 
justification.     If  the  Speaker  is  so  liable  to  have  actions 
brought  against  him,  and  to  be  indicted,  so  is  the  Lord 

(a)  Stockdale  v.  Hansard,  7  C.  &  P.  731. 
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1839.         Chancellor,  the   President  of  the  House  of  Lords.     The 

^^^^^       Speaker  of  the  House  of  Commons,  or  llie  Lord  Chancellor, 
Stock  DALE  i-    ,      .         .  •         i-  -       .  -j 

jf.  may  find  a  bench  warrant  agamst  bim  on  gomg  to  preside 

HixsARD      jp  ^|jg  Houses  of  Parliament,  because  an  indictment  is 
and  ocbefs. 

.Argument  for    ^und;  and  against  libel  there  is  no  privilege  of  Parliament, 
defendants.       Xt  was  once  decided  by  the  Courts  of  Law,  that  there  was, 

but  that  privilege  was  waived,  and  declared  not  to  exist,  by 
the  Houses  of  Parliament. 

A  criminal  proceeding  was  preferred  in  the  reign  of  James 
the  Second,  when  Sir  Robert  Sawyer  filed   an  ex  officio 
information  against  Speaker  Williams;  and  if  the  law  is  as 
If  an  action      it  is  represented,  the  Attorney-General  might  file  his  infor- 
Drivi'l"  ^^sTd    "^^^^^°  ^^  officio  against  the  Lord  Chancellor  or  against  the 
criminal  pro-     Speaker  of  the  House  of  Commons,  if  any  publication  issued 
^'  from  either  House  which  he  might  judge  to  be  a  libel;  and 

upon  such  an  information  being  filed  by  the  Attorney- 
General,  as  the  law  now  stands,  there  may  be  an  immediate 
arrest.  The  power  is  never  exercised,  nor  has  it  been  by 
any  Attorney-General  since  the  law  passed;  but  there  is  a 
power  which  enables  the  Attorney-General,  on  filing  an 
information,  to  immediately  deprive  of  his  liberty  the  person 
against  whom  the  information  is  filed.  If  it  belongs  to  a 
private  prosecutor,  it  belongs  to  the  officer  of  the  crown, 
called  the  Attorney-General,  to  prosecute,  and  if  there  be 
any  thing  published  that  is  disagreeable  to  him,  or  those  by 
whom  he  is  employed,  immediately  it  is  competent  to  him 
to  file  an  information,  as  it  would  be  competent  to  Mr. 
Stockdale  to  go  before  a  grand  jury  and  prefer  a  bill  of  in- 
dictment ;  and  this  indictment  may  not  only  be  preferred  in 
the  Crown  Office  or  at  the  Central  Criminal  Court,  but  in 
any  county  in  England,  where  there  is  a  publication  by  the 
authority  of  the  House  of  CcAnmons.  The  Court  will  not 
suppose  there  is  a  state  of  the  law  that  would  necessarily 
and  inevitably  lead  to  such  consequences.  It  cannot  be 
supposed  that  this  power,  if  it  exists,  will  not  be  exercised. 
Now  is  the  time  for  experiment  and  for  innovation.  Such 
an  action  as  this,  until  Mr.  Stockdale  brought  it,  has  not 
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beeo  thought  of  since  the  time  of  the  Revolution.     But         1839. 

bis  example  may  possibly  be  followed;  it  may  be,  if  this       ^*^n^^*>' 
,  *       •      1      I  I  '•  «         Stocrdale 

action  can  be  mamtamed,  that  the  same  question  may  be  -o, 

tried  upon  an  ex  officio  information  by  the,  Attorney-General,  Hansard 
or  an  indictment  to  be  found  by  grand  jury.  Then  it  would  Areument  for 
be  referred  to  the  Court  of  Quarter  Sessions,  before  whom  defendants, 
tbis  indictment  might  be  preferred ;  and  some  squire  in  the 
county  elected  to  fill  the  important  office  of  chairman  of 
tbe  quarter  sessions,  wholly  uninitiated  in  the  law,  wholly 
Competent  to  decide  such  a  question,  would  have  to  direct 
tbe  jury,  upon  there  being  proof  that  the  publication  was 
bj  the  authority  of  the  House  of  Commons.  These  conse- 
quences, which  would  inevitably  follow,  shew  that  it  is  ut- 
terly impossible  that  the  law  can  be  as  contended  for  by  the 
coansjsl  jfor  the  plaintiff.  The  existence  of  the  two  Houses 
of  Parliament  is  quite  incompatible  with  such  a  state  of  the 
hw;  more  particularly  the  existence  of  the  House  of  Com- 
npns,  which  is  the  popular  branch  of  the  legislature.  If 
privilege  is  denied  altogether,  then  indeed  the  two  Houses 
ve  not  the  exclusive  tribunal  to  determine  the  questipn. 
But  if  there  be  such  a  thing  as  privilege,  it  seems  to  be 
idmitted,  by  the  most  decided  opponents  of  it,  that  Par- 
liament must  have  exclusive  jurisdiction  over  it.  Lord 
brougham,  in  the  work  before  cited,  states,  *'  the  privilege 
cbampions,  in  order  to  be  consistent,  must  maintain  that 
^e  Houses  of  Parliament  alone  are  the  judges  of  their  pri- 
vileges; this  right  is  worth  nothing,  if  it  is  confined  to  the 
judging  of  the  general  and  abstract  question"  (a). 

The  question,  therefore,  is  privilege  or  no  privilege;  if  If  privilege 
Aere  is  no  privilege,  then  the  House  of  Commons  has  no  two^Houses  * 

DJore  authority  than  any  debating  club  or  any  petty  corpo-  """*'  have  ex- 
-♦•  I  t'  1        -r   1      TT  /- T^     1-  elusive  iuris- 

™on  upon  such  a  subject;  but  if  the  Houses  of  Parliament  diciion. 

have  privilege,  then  it  is  conceded  that  the  Houses  of  Par- 
liament alone  can  adjudicate  upon  the  existence  and  extent 
<>f  these  privileges. 
Several  objections  have  been  made  to  the  exclusive  juris- 

(a)  4  Lord  Brougham's  Speeches,  p.  347. 
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1839.         diction  of  the  two  Houses  of  Parliament  in  matters  of 

^"^^^^^^      privilege.     One  is,  that  it  would  be  giving  a  legislative 

9,  power  to  each  House^  independent  of  the  other,  and  of  the 

Hansard      crown.    No  such  power  is  ascribed  to  either  House.     The 
and  others.  t\      •  .  •  .  • 

Argument  for    "^"^^^  ^^  Parliament,  like  various  courts  m  this  country, 

defendants.       are   courts  of  exclusive  jurisdiction.     The   Ecclesiastical 

Court,  the  Admiralty  Court,  the  Revenue  Court  of  Exche- 
quer, and  other  courts,  in  which  is  vested  an  exclusive  juris- 
diction over  a  particular  branch  of  the  law,  have  not  the 
power  to  make  the  law,  but  only  a  power  to  declare  the  law. 
Objections  to    The  House  of  Commons  cannot  give  to  itself  a  new  privi- 
dictionofH.    I^g^>  any  more  than  the  Court  of  Admiralty  could  extend 
of  Commons,    its  jurisdiction,  or  alter  the  law  of  the  land.     But  the  ques- 
tions, that  are  properly  cognizable  in  the  Court  of  Admiralty, 
this  Court  will  not  take  cognizance  of  here.     If  an  action 
for  false  imprisonment  were  brought  by  a  person  who  was 
on   board  a   captured  vessel,   and  it  turned  out  that   the 
imprisonment  arose  from  the  capture  as  prize,  this  Court 
would  not  even,  in  an  action  for  this  personal  wrong,  take 
cognizance  of  the  question,  whether  the  capture  was  lawful 
or  unlawful.     So  with  respect  to  the  Ecclesiastical  Court, 
its  judgment  upon  a  question  of  marriage  is  binding;  a 
judgment  of  the  Court  of  Exchequer  in  rem,  upon  a  ques- 
tion of  forfeiture,  is  binding,  because  it  is  the  judgment  of  a 
court  of  peculiar  jurisdiction,  to  whom  it  is  given  by  the 
constitution  of  the  country  to  determine  those  questions.    It 
might  just  as  well  be  said  that  the  Courts  of  Common  Law 
bare  a  legislative  authority  by  administering  the  common 
law.     This  Court  has  a  jurisdiction  over  all  questions  of 
common  law,  civil  and  criminal.     Much  has  been  said  of 
''judge-made  law,"  and  there  is  a  great  deal  of  our  best  law 
that  may  be  so  described.     Pemberton  said,  in  the  reign  of 
Charles  the  Second,  that  he  himself,  in  his  time,  had  made 
more  law  than  King,  Lords  and  Commons ;  but  that  is,  pro- 
perly speaking,  not  making  law ;  it  is  merely  declaring  the 
law.     This  law  is  supposed  always  to  have  existed,  and 
merely  to  be  declared  by  the  judges.     But  although  the 
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judges  of  the  common  law  have  no  legislative  authority^  it 
may  be  said  that  by  declaring  the  law  they  have  a  power  to 
alter  the  law  of  the  land.  v. 

As  it  has  been  convenient  to  assign  particular  branches     nnj  othere 
of  the  law  to  particular  tribunals, — the  Common  Law  to  Argument  for 
the  Conrts  of  Common  Law,— Equity,  to  the  Courts  of  defendants. 
Equity, — International  Law  to  the  Court  of  Admiralty, — 
Canon  Law  to   the   Ecclesiastical  Courts:    pari   ratione. 
Parliamentary  Law  has  been  assigned  for  its  administration 
to  the  two  Houses  of  Parliament;  and  it  was  essentially 
oecetsary,  with  regard  to  Parliamentary  Law,  that  this  dis- 
^bution  should  take  place,  because  to  prevent  collision  it 
'a  ^uite  clear  that  either  the  Courts  of  Law  must  be  sub- 
ordinate to  the  two   Houses  of  Parliament,  or  the  two 
fiouses  of  Parliament  must  be  subordinate  to  the  Courts 
o£  Law- 

The  next  objection  is,  the  liability  to  abuse  which  would  Liability  to 
^*Tie  if  such  a  power  were  to  be  acknowledged  to  exist  in  oitimate  areu- 
^^^  two  Houses  of  Parliament.  ment. 

Thb  18  not  a  legitimate  argument.    It  cannot  possibly  be 

^^Tgued  from  the  possibility  of  abuse,  that  the  power  does  not 

^xist.     In  every  balanced  government — wherever  there  is 

^^ot  a  pure  despotism — there  must  be  various  powers  in  the 

^tate  to  check  each  other,  each   of  them   having  certain 

limits,  and  to  be  only  exercised  properly  within  those  limits, 

%ut  for  the  abuse  of  which  powers  it  is  utterly  impossible 

\)y  law  to  provide  any  remedy;  so  that  it  is  altogether  a 

f^alse  maxim  that  no  power  can  exist,  for  the  abuse  of  which 

there  is  not  a  legal  remedy. 

In  England,  where  there  is  a  limited  monarchy,  there  are 
certain  prerogatives  belonging  to  the  crown.  There  is  the 
prerogative  of  making  peace  and  war, — the  prerogative  of 
pardoning  offences, — the  prerogative  of  assembling,  and  pro- 
roguing, and  dissolving  Parliament.  For  the  abuse  of  each 
of  these  powers,  so  far  as  the  sovereign  is  personally  con- 
cerned, the  law  provides  no  remedy;  but  for  the  public 
safety,  and  for  the  due  administration  of  justice,  these 
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powers  are  conferred  upon  the  sovereign,  in  the  con6dence 
that  they  will  be  exercised  wisely  and  discreetly.  And  yet, 
it  may  be  said,  the  sovereign  may  make  war  wantonly  with 
all  the  world,  or  the  sovereign  may  pardon  all  criminals, 
and  create  an  entire  impunity  for  crime ;  or  the  sovereign 
may  assemble  and  dissolve  Parliament  from  mere  caprice, 
and  render  the  best  labours  of  the  legislature  utterly  fruit* 
less. 

The  House  of  Lords  have  certain  high  powers  allotted 
to  them  by  the  constitution;  amongst  others,  the  power  of 
judicature  in  the  last  resort;  and  where  they  arc  not  parties — 
which  they  would  often  be  in  questions  of  privilege,  if  ques* 
tions  of  privilege  were  to  be  entertained  as  questions  in  the 
Courts  of  Common  Law,  and  brought  before  the  House  of 
Lords — where  they  arc  not  parties,  that  power  of  judicature 
is  wisely  and  usefully  awarded  to  them.  But  they  may 
abuse  it,  and  there  is  no  remedy  for  it.  They  have  it  in 
their  power  to  alter  the  law  of  the  land.  They  might  repeal 
an  act  of  parliament.  They  might  decide  that  the  second 
son  should  inherit  instead  of  the  eldest  son :  and  bow  could 
such  a  decision  be  reversed  ?  What  remedy  would  be  open 
to  the  party  who  had  been  injured?  Suppose  for  some 
trifling  contempt,  such  as  bringing  an  action  against  the 
door-keeper  of  the  House  for  the  value  of  an  umbrella, 
they  were  to  impose  an  enormous  fine — 100,000/. — and 
sentence  the  party  to  twenty  years'  imprisonment,  what  re- 
dress could  be  obtain  in  the  Courts  of  Law  ? 

There  are  certain  powers  assigned  exclusively  to  the 
House  of  Commons,  more  particularly  that  of  voting  the  pub- 
lic money.  But,  it  may  be  said,  they  may  stop  the  supplies, 
not  only  when  there  is  a  public  grievance,  when  the  minis- 
ters of  the  crown  are  acting  tyrannically,  when  the  crown 
will  not  dismiss  ministers  that  have  lost  the  confidence  of 
both  Houses  of  Parliament,  and  are  odious  to  the  people, 
but  the  House  of  Commons  may  stop  the  supplies  when 
the  government  is  wisely  and  constitutionally  administered, 
for  the  purpo.se  of  defrauding  the  public  creditor.    So  they 
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bave  the  acknowledged  and  undoubted  power  of  committing 
parlies  for  contempt.    They  may  abuse  this  power  also,  and     g 
tbere  is  no  constitutional  remedy  for  the  abuse.  v. 

The  same  argument  might  be  used  with  regard  to  the     audmhcre. 
powers  of  various  officers  under  the  crown.    Her  Majesty's  Argument  for 
Attorney-General  may  enter  a  nolle   prosequi   upon  any  ^®|*^"*^^"^*- 
indictment.     It  might  be  said,,  shall  such  a  power  be  given  ney  General, 
to  10  officer  under  the  crown,  by  which  the  administration 
of  justice  may  be  impeded  and  stopped  P     It  is  a  power 
tiiat  usefully  belongs  to  this  office  for  the  public  benefit, 
but  it  is  liable  to  abuse.     Again,  a  writ  of  error  cannot  be 
brought  without  the  fiat  of  the  Attorney-General,  and  it 
may  be  said  that  innocence  thus  has  no  protection,  because 
it  may  depend  upon  the  caprice  of  an  officer  of  the  crown 
whether  an  erroneous  judgment,  by  which  a  person  has 
been  improperly  convicted,  may  be  reversed.     So  again, 
the  Attorney-General's  power  of  filing  criminal  informations 
if  one  which  is  undoubtedly  capable  of  much  abuse,  but  it 
is  a  power  which  as  undoubtedly  does  exist. 

So  as  to  what  may  be  done  by  parliament  itself,  the  three 
branches  of  the  legislature  concurring.  Uy  the  constitution 
of  America,  congress  has  limited  power.  By  the  constitu*  Of  parliament: 
tion  of  £ngland,  parliament  has  unlimited  power.  There 
might  therefore  be  an  act  of  parliament  to  change  the  reli* 
gioo  of  the  country  against  the  wishes  of  the  people,  or  for 
making  the  parliament  last  during  a  king's  life,  or  for  abo« 
lisbing  the  House  of  Commons,  or  for  introducing  a  pure 
despotism  into  this  country,  or  (if  any  thing  so  monstrous 
can  be  supposed)  for  putting  to  death  all  children  under  three 
years  of  age.  What  is  to  be  done  upon  such  occasions? 
Resistance  is  the  only  remedy — revolution  has  begun — the 
law  has  provided  no  remedy — society  is  dissolved.  The 
constitution  must  be  reconstructed. 

The  same  argument,  if  it  may  be  so  termed,  derived  from  And  of  Courts 
the  liability  of  power  to  be  abused,  may  equally  be  applied 
to  the  Courts  of  Law  themselves.    These  Courts  may  abuse 
their  powers — they  may  alter  the  law,  and  make  new  laws 

▼OL.  II.  E 
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1839.         under  pretence  of  declaring  the  old  law.     The  Courts  of 

^"^^"^^^       Law,  for  instance,  might  decide  that  a  member  of  parliament 

V.  was  liable  to  be  arrested  for  debt  during  the  sitting  of  par- 

IIaxsard      liament,  or  that  the  House  of  Commons  had  no  power  to 
and  others.  .  .       .  r         %  '  i. 

Argument  for    ^^mmit  a  party  for  prevarication,  or  for  obstructmg  the 

defendants.       members,  or  for  a  contempt  committed  in  the  face  of  the 

House.  Undoubtedly  a  Court  of  Law  might  so  abuse  its 
powers.  If  the  Courts  of  Law  have  the  power  of  deter* 
mining  upon  privilege,  there  is  the  same  possibility  of  abuse 
of  power  as  if  it  were  vested  in  the  House  of  Commons. 

It  may  be  acknowledged  that  privilege  has  been  abused. 
In  a  long  course  of  ages,  it  is  not  difficult  to  shew  that 
power  may  have  been  abused ;  and  so  the  prerogatives  of 
the  crown  have  been  abused,  and  courts  of  justice  have 
abused  the  power  conferred  upon  them;  but  that  is  no  argu- 
ment to  shew  that  those  powers  do  not  exist.  The  question 
is,  what  is  the  remedy  for  the  abuse,  and  whether  the  pro- 
posed remedy  is  at  all  consistent  with  the  object  which  is  in 
view  in  creating  the  power.  It  seems,  however,  to  be  sup- 
posed that  the  House  of  Commons  consists  of  persons  who 
will  do  nothing  but  convert  the  law  to  their  own  private 
advantage  for  the  purposes  of  corruption  or  faction,  and 
that  the  judges  are  pure  intelligences,  who  will  independently 
and  unerringly  declare  the  law,  and  consult  nothing  but  the 
cause  of  truth  and  justice.  The  constitution  supposes  that 
the  House  of  Commons  consists  of  upright  and  intelligent 
men,  possessing  the  confidence  of  their  constituents,  who 
will  justly  exercise  the  functions  which  the  constitution 
assigns  to  them. 

Instances  of  It  may  be  useful  to  refer  to  the  conduct  of  the  judges  in 

misconduct  m  ^  f^^y  instances,  and  consider  what  would  have  been  the 
judges. 

consequences,  if  questions  of  privilege  had  been  referred  to 

their  determination.     In  a  speech  of  Mr.  St.  John  (a),  on 

the  question  of  ship-money,  he  says,  "  Sir  Francis  Wayland, 

Chief  Justice  of  the  Common  Pleas  in  the  time  of  Edward 

the  First,  was  attainted  of  felony  for  taking  bribes,  and  his 

(a)  3  How.  Sta.  Tr.  1273. 
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lands  and  goods  forfeited,  as  appears  in  the  Pleas  of  Parlia- 
ment, 18  J3dwn  I,  and  he  was  banished  the  kingdom  as  un- 
worthy to  live  in  that  state  against  which  he  had  so  much  v. 
offended.     Sir  William  Thorpe,  Chief  Justice  of  the  King's      "d  mheJ's. 
Bench  in  Edward  the  Third's  time,  having  of  five  persons  Argument  for 
received  five  several  bribes,  which  in  all  amounted  to  100/.,  defendants. 
Was  for  this  alone  adjudged  to  be  hanged,  and  all  his  lands 
uul  goods  forfeited." 

lo  the  great  case  of  ship-money,  the  judges  held  that 
(here  was  a  power  of  taxation  in  the  crown,  that  the  crown 
flight  raise  money  from  the  subject  under  the  pretence  that 
it  was  necessary  to  equip  ships,  and  that  the  necessity  for 
that  was  to  be  judged  of  by  the  croMH  alone— the  applica- 
tion of  the  money  also  being  left  to  the  crown(a). 

Id  The  King  v.  Darnel  (jb),  the  judges  held  that,  where 
there  was  a  commitment  by  the  King  in  Council,  there  was 
no  habeas  corpus ;  a  decision  whereby  lettres  de  cachet  would 
hiTe  been  established  in  this  country,  if  it  had  not  been  re- 
versed by  parliament. 

The  answers  of  Tresilian  C.  J.,  Belknap  C.  J.,  and  other 
judges  to  Richard  2,  to  be  found  in  1  Pari.  Hist.  194,  are 
remarkable  instances  of  the  judges  of  those  days  lending 
themselves  to  the  crown  to  destroy  privilege.  Is  it  to  be 
supposed  that,  by  the  constitution,  it  belonged  to  such 
judges  to  decide  on  privilege  of  parliament?  Tresilian  was 
himself  executed  as  a  traitor.  The  contriver  of  death  for 
others,  he  perished  by  his  own  art.  Belknap,  likewise,  was 
convicted,  but  escaped  to  Ireland.  Succeeding  judges  have 
shewn  an  equal  disregard  of  the  liberties  of  the  people,  and 
of  the  law  of  the  land. 

Another  example  of  the  opinions  of  judges  respecting 
privilege  may  be  given  that  occurred  in  the  year  1629. 
There  being  an  attempt  in  parliament  to  inquire  into  some 
of  the  tyrannical  acts  of  Charles  and  his  ministers,  Selden 
wished  a  question  for  that  purpose  to  be  put  by  the  Speaker 

(fl)  Hex  V,  Hampden f  3  How.  Sta.Tri.  825.  {b)  3  How.  Sta.Tri.  1. 
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1839.         from  the  chair.     The  Speaker  refused  to  put  the  question, 

^•^^^^^^      stating  as  his  excuse,  "  that  he  was  otherwise  commanded 
Stockdale  .  , 

^.  by  the  king  (a). 

Hansard  That  parliament  was  immediately  afterwards  dissolved, 

and  others. 
Areument  for   -^f^^'  ^^®  dissolution,  Selden,  Slroud,   and  other  members 

defendants.      were  prosecuted  in  the  Star  Chamber  for  matters  done  by 

them  in  parliament.  Heath  was  then  attorney-general. 
Heath  was  afterwards  impeached  for  having  prosecuted 
these  five  members  for  what  they  had  done  in  parliament^ 
thereby  acknowledging  that,  even  at  that  time  of  day,  such 
a  proceeding  was  unconstitutional  and  unlawful.  But  it  is 
stated,  that  *^  the  king,  purposing  to  proceed  against  the 
members  of  the  House  of  Commons,  who  were  committed 
to  prison  by  him  in  the  Star  Chamber,  caused  certain 
questions  to  be  proposed  to  the  judges  upon  the  25tb  of 

Instances  of^    April.     Whereupon  all   the  judges  met  at  Serjeants'  Inn 
misconduct  in-  .j.  ,.  ..  ,  -kit      k^s^ 

judges.  ^y  command  from  his  majesty,  where  Mr.  Attorney  pro- 

posed certain  questions  concerning  the  offences  of  some 
of  the  parliament  men  committed  to  the  Tower  and  other 
prisons;  at  which  time  one  question  was  proposed  and 
resolved,  viz.  that  the  statute  of  4th  Hen.  8,  intituled,  '  An 
Act  concerning  Richard  Strode,*  was  a  particular  act  of 
parliament,  and  extended  only  to  Richard  Strode,  and  to 
tho^e  persons  who  had  joined  with  him.''  That  act  of  par* 
liament  has  been  held  repeatedly  to  be  a  general  law,  and 
to  forbid  calling  in  question  any  member  of  parliament. 
But  the  judges  of  that  day  held  that  it  was  merely  a  parti- 
cular law,  and  did  not  at  all  prevent  the  prosecution  in  the 
Star  Chamber  of  those  members  for  what  they  bad  done  in 
the  House  of  Commons. 

Then  another  question  put  by  Mr.  Attorney  at  the  com- 
mand of  the  king  to  the  judges  was;  *' whether  a  parlia- 
ment man  committing  an  offence  against  the  king  or  council, 
not  in  a  parliament  way,  might,  after  the  parliament  ended, 
be  punished  or  not?"  Now  when  was  an  offence, committed 
in  the  House  of  Commons,  said  to  be  not  in  a  parliament 

(a)  3  How.  Sta,  Tri.  235  et  seq. 
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wajf?  When  a  speech  was  made  disagreeable  to  the  king  or  the         issg. 
minister.   "  All  the  judges  un&  voce  answered,  he  might,  if  he 
be  not  punished  for  it  in  parliament,  for  the  parliament  shall 
not  give  privilege  to  any  contra  morem  parliamentarium,  to      Haksard 
eiceed  the  bounds  and  limits  of  his  place  and  duty;  and  all  Areument  for 
agreed  that  regularly  he  cannot  be  compelled  out  of  parlia-  defendants, 
meat  to  answer  things  done  in   parliament,  in  a  parliamen- 
tary course:   but  it  is  otherwise  when   things   are  done 
exorbitantly,  for  those  are  not  the  acts  of  a  court." 

Another  question  was  this,  '*  whether  if  one  parliament 
man  alone  shall  resolve,  or  two  or  three  shall  covertly  con- 
spire to  raise  false  slanders  and  rumours  against  the  lords 
of  the  council  and  judges,  not  with  intent  to  question  them 
in  a  legal  course  or  in  a  parliamentary  way,  but  to  blast 
them  and  to  bring  them  to  hatred  of  the  people,  and  the 
government  in  contempt,  they  be  punishable  in  the  Star 
Chamber  after  the  parliament  is  ended  ? — Answer.  The 
judges  resolve,  that  the  same  was  punishable  out  of  parlia- 
menty  as  an  offence  exorbitant  committed  in  parliament 
beyond  the  office  and  besides  the  duty  of  a  parliament 
man."  In  **  Nabon's  Collections"(cr)  there  is  an  account 
Tirying  a  little  from  this  of  the  questions  and  answers. 
The  members  were  imprisoned  on  this  extra-judicial 
opinion  of  their  lordships.  A  habeas  corpus  was  moved 
by  Stroud  and  the  others,  and  upon  the  habeas  corpus 
being  sued  out  in  the  Easter  term  of  5  Charles  1 ,  it  was 
returned  that  Slroud  was  in  custody  by  virtue  of  a  warrant 
signed  by  twelve  lords  of  the  king's  council,  and  also  by  a 
warrant  under  his  majesty's  hand.  And  afterwards,  when 
the  judges  were  to  have  given  judgment,  the  king  wrote  to 
the  justices,  stating,  that  he  had  removed  the  prisoners  to 
the  Tower,  whereupon  the  Court  would  not  deliver  any 
judgment;  and  afterwards,  when  the  prisoners  were  brought 
op  and  tendered  bail,  the  Court  refused  to  accept  it,  unless 
they  also  gave  sureties  for  good  behaviour.  The  prisoners 
**  were  remanded  to  prison  because  they  would  not  find 

(a)  9  Nals.  Coll.  374,  Cic.  3  How.  St.  Tr.  238,  n« 
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1839.         sureties  for  their  good  behaviour."    Therefore  the  judges 

y^^"^^^"^      remanded  to  prison  the  members  of  the  House  of  Com- 

Stockdale  '^  .  •  1    •  1 

V.  nions^  because  they  would  not  give  sureties  for  their  good 

and  oihere  ^^haviour  in  respect  of  the  motion  they  had  made  or  sup- 
Arcumentfor  ported  in  their  place  in  parliament;  and  these  are  the  judges 
(leteiidants.       jq  whom  it  is  supposed  that  the  province  of  determining 

matters  of  privilege  is  by  the  constitution  assigned. 

So  agaui,  in  the  time  of  James  1 ,  there  was  a  contest  as 
to  whether  the  privileges  of  the  House  of  Commons  were 
granted  of  grace  and  favour  by  the  king,  or  were  held  as  of 
right.  The  king  insisted  that  he  granted  them  as  of  grace 
and  favour^  and  might  withhold  them  if  he  pleased.  The 
House  of  Commons  made  a  protest  against  this  doctrine. 
Instances  of  which  was  entered  in  the  Journals.  When  parliament  was 
'u'dgeT'^"''' '"  dissolved,  the  king  ordered  the  Journals  of  the  House  of 

Commons  to  be  brought  before  him,  and  in  the  presence  of 
the  judges,  and  no  doubt  at  their  suggestioUi  this  protest 
was  erased  from  the  Journals  of  the  House  of  Commons 
by  the  king's  own  hand  (a). 

To  shew  again  what  may  be  expected  from  the  judges 
they  laid  down  in  Sir  Edward  Hales' s  case(6),  with  one  voice, 
that  the  king  had  the  dispensing  power.  Chief  Justice 
Herbert — who  was  the  same  individual  that  decided  the 
Kifig  v.  WilliamSy  and  who  had  prosecuted  the  five  mem- 
bers,  and  who  himself  had  been  impeached  for  that  tyran- 
nical proceeding — after  a  consultation  with  the  twelve 
judges,  said,  ^'  We  were  satisfied  in  our  judgments  before, 
and  having  the  concurrence  of  eleven  out  of  twelve,  we 
think  we  may  very  well  declare  the  opinion  of  the  Court  to 
be,  that  the  king  may  dispense  in  these  cases  and  go  upon 
these  grounds.  1.  That  the  kings  of  England  are  sove- 
reign princes.  2.  That  the  laws  of  England  are  the  king's 
laws.  3.  That,  therefore,  it  is  an  inseparable  prerogative 
in  the  kings  of  England  to  dispense  with  penal  laws  in  parti- 
cular cases,  and  upon  particular  necessary  reasons.  4.  That 

(a)  See  1  Pari.  Hist.  1361-3.  (6)  11  How.  Sta.  Tri.  1198 ;  2 

Shower,  475 ;  Cumberhacb,  21. 


£AST£R  TERM,  II  VICT.  55 

of  those  reasons  and  those  necessities  the  king  himself  is        1839. 
the  sole  judge/'  '>^^v*^ 

Stock  Da  I.E 

Such  was  the  misconduct  of  the  judges  in  the  times  in  ^^ 

which   privilege   was  settled,  that  Clarendon  himself,  no      Hansard 

,  ,  1       .     .  -     ana  others. 

enemy  to  monarchyi  and  no  enemy  to  the  judges,  says  of  ^ivument  for 

the  conduct  of  the  latter,  that  "  when  the  people  saw  in  a  de^ndants. 
Court  of  Law,  (that  law  that  gave  them  title  to  the  possession 
of  all  that  they  had,)  reasons  of  state  urged  as  elements  of 
lawy  judges  as  sharp-sighted  as  secretaries  of  state,  and  in 
the  mysteries  of  state;  judgment  of  law  grounded  upon 
matter  of  fact,  of  which  there  was  neither  inquiry  nor  proof; 
they  had  no  reason  to  hope  that  doctrine,  or  the  promoters 
of  it,  would  be  contained  within  any  bounds"  *  ^  '^  (a). 

These  instances  are  a  strong  set-off  against  the  abuses  of 
privilege  by  either  House  of  Parliament,  and  shew  that  to 
the  judges  it  would  have  been  impossible  to  have  referred 
the  determination  of  questions  of  privilege,  without  the 
constitution  being  entirely  subverted.  But,  generally 
speaking,  the  law  will  presume,  and  rightly  presume,  that 
the  judges  will  do  their  duty ;  so  also  with  equal  propriety 
will  the  law  presume,  that  the  House  of  Commons  will  do 
their  duty. 

The  true  remedy  for  abuses  of  privilege  is  to  be  found  in  True  remedy 
the  constitution  itself,  without  any  reference  to  Courts  of  privilege. 
Law,  or  any  interference  by  inferior  tribunals.  There  may 
be  a  petition  to  either  House  by  a  party  grieved,  where  he 
will  be  heard  by  himself,  his  counsel,  or  agent,  and  may 
call  witnesses  in  support  of  his  petition.  There  may  be  a 
revision  of  that  which  has  been  done  by  either  House. 
There  may  be  a  conference  between  the  two  Houses.  With 
regard  to  the  House  of  Commons  there  may  always  be  a 
dis8olati<m  of  parliament,  and  an  appeal  to  the  people. 
Where  there  has  been  an  usurpation  of  power  on  the  part 
of  the  House  of  Commons  which  does  not  belong  to  it, 
that   has   been  found   an  effectual  remedy.     lu   Wilkes^s 

(a)  1  Clar.  Hist,  Reb.  123  (ed.  1826). 
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1830.        cvise(a)f  the  House  of  Commons  held  that  a  member  ex- 
^^^^^      pelled  from  the  House  was  disqualified  from  being  re- 
V,  elected.     That  was  an  abuse  of  privilege ;  but  what  was 

nild  othSre.    ^^^  correction  of  it?     Not  an  appeal  to  a  Court  of  Law, 
Argument  for    ^^^  ^^  appeal  to  public  opinion;  and  a  House  of  Commons 
defendants.       ^gg  afterwards  returned^  by  whom  that  resolution  was  re- 
versed. 

With  regard  to  any  individual  loss  or  injury,  from  any 
proceeding  of  the  House,  there  may  be  compensation 
awarded}  and  there  are  various  cases  where,  upon  petition 
to  the  House  of  Commons,  compensation  has  been  awarded, 
and  a  remedy  has  been  afforded. 

The  interference  of  Courts  of  Law  to  correct  abuses  of 
privilege  is  wholly  unnecessary.  It  never  has  been  put  in 
practice.  In  all  the  various  instances  in  which  it  may  be 
said  that  either  House  has  abused  its  privileges,  there  is 
not  in  all  the  annals  of  the  administration  of  the  law  in  this 
country  one  single  instance  of  such  an  excess  or  abuse 
being  corrected  or  remedied,  or  checked  by  the  interference 
of  a  Court  of  Law.  Since  Admiral  Griffin's  case,  which 
occurred  about  the  year  1 759  or  1 760,  down  to  the  present 
time,  no  complaint  has  been  made;  and  there  has  been 
a  constant  study  to  accommodate  the  exercise  of  privilege 
to  public  opinion. 

At  common  law,  if  a  member  of  parliament,  being  in 
execution  for  a  debt,  was  discharged,  the  debt  was  extin- 
guished, and  the  creditor  had  no  remedy.    That  was  a 
Holfe'of*'^    grievance  to  the  subject.     How  was  it  corrected?     By  an 
Commoiu  to    act  of  parliament,  not  by  a  suit  at  law.     The  1  Jac.  1,  c.  IS, 
*  *  was  passed,  by  the  second  section  of  which  a  party  who  had 
sued  out  execution  might,  after  the  end  of  the  session  of 
parliament,  and  when  the  privilege  had  ceased,  sue  cat  a 
new  writ  of  execution.     Here  parliament  itself  admimstera 
a  remedy  for  the  grievance  complained  of.     The  third  sec- 

(•i)  Rc8oluUoQ»  10  iri6bn*  cast,  a.d.  17^  Afccrwvds  leiencd,  A»th 

iraa. 
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tioDof  Uiat  act  of  parliament  is  a  parliamentary  recognition         1839. 

of  the  power  of  the  two  Houses  to  judge  of  their  own     ^^^^^^ 

.  ,     ^  JO  ^  Stockdale 

pnvilegesi  and  to  punish  without  the  power  of  review.     It  v. 

provides,  "  that  this  act,  or  anything  herein  contained,  shall    jj^^^^jj^^ 

not  extend  to  the  diminishing  of  any  punishment  to  be  Araumeot  for 

bereafter  by  censure  in  parliament  inflicted  upon  any  per«  dcrendanu. 

800  which  hereafter  shall  make,  or  procure  to  be  made,  any 

soch  arrest  as  is  aforesaid."     Cautiously,  therefore,  reserv- 

bg  to  the  two  Houses  of  Parliament  the  right,  which,  by 

tiie  constitution  of  the  country,  they  enjoy,  by  their  censure 

io  parliament,  to  punish  any  person  for  a  breach  of  privi* 

lege. 

By  the  l^th  and  iSth  of  Will.  3,  c.  3,  s.  1,  permission  is 
given  to  any  person  to  commence  and  prosecute  any  action 
or  suit  in  the  superior  Courts  against  any  member  of  either 
House,  or  against  their  servants,  immediately  after  the  dis* 
solution  or  prorogation  of  any  parliament,  until  a  new  par- 
liameot,  or  the  same,  be  re-assembled,  and  immediately 
after  any  adjournment  for  more  than  the  space  of  14  days. 
This  again  removed  a  grievance  that  was  complained  of, 
that,  even  when  parliament  was  not  sitting,  neither  members 
nor  their  servants  could  be  sued,  and  it  shews  that  till  then 
that  privilege  had  existed. 

By  the  11th  of  Geo.  2,  c.  24,  this  act  is  extended  to  all 
Courts  of  Record  in  England  and  Ireland;  and  by  the  10th 
Geo.  3,  c.  50,  it  is  enacted,  that  any  action  or  suit  may  at 
any  time  be  brought  against  any  peer  or  member  of  parlia« 
Dent,  or  their  servants.  The  statute  of  William  3.  only 
allowed  suits  to  be  brought  at  a  certain  distance  of  time 
after  the  dissolution  or  prorogation.  But  by  the  iOth  of 
Geo.  3,  **  any  action  or  suit  may  at  any  time  be  brought 
against  any  peer  or  against  any  of  the  knights,  citizens,  and 
burgesses,  and  the  commissioners  for  shires  and  burghs  of 
the  House  of  Commons  of  Great  Britain  for  the  time 
being,  or  against  their  menial  or  any  other  seivants."  By 
sect.  %  there  is  an  express  provision  that  the  persons  of 
members  are  not  to  be  arrested  or  imprisoned;  but  as 
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1839.  there  is  no  such  provisiou  in  favour  of  their  servants,  the 

^•^"^^^  effect  of  the  act  was  to  take  away  from  such  servants  the 

^,  privilege  they  had  before  enjoyed  of  freedom  from  arrest. 
Hansard  By  (he  4  q^q^  3  ^  ^2,  which  has  been  repeatedly  re- 

and  others.  "^  .  '  .'  \  - 

Areument  for   °®^*^"   ^^^   mtroduced  nUo   every    Bankrupt  Act   smce, 

defendants.       any  trader  having  privilege  of  parliament,  if  he  does  not 

pay  or  satisfy  a  legal  debt  to  the  amount  of  100/.  witbb 
two  mouths  after  having  been  served  with  legal  process, 
may  be  made  a  bankrupt.  Before  that  statute  this  diffi- 
culty occurred,  that,  as  a  member  of  parliament  could  not 
be  arrestedi  there  could  be  no  act  of  bankruptcy  by  his 
lying  in  prison,  and  therefore,  although  a  trader  and  insol- 
vent, his  creditors  were  without  means  of  getting  an  equal 
distribution  of  his  effects. 

So  also  in  the  case  of  Mr.  I^ong  Welledey  {a\  where, 
upon  a  committee  of  privileges  being  appointed,  they  held 
and  reported  that  he  was  not  entitled  to  privilege  of  par- 
liament, he  being  guilty  of  contempt  in  the  Court  of  Chan- 
cery of  the  authority  of  the  presiding  judge  of  that  Court* 
And  in  the  more  recent  case  of  Mr.  Lechmere  Charlton  (6), 
where  that  gentleman,  having  written  a  letter  to  a  master 
of  the  Court  of  Chancery,  which  Lord  Cotienham  C.  held 
was  a  contempt,  and  being  ordered  to  be  committed,  ad- 
dressed himself  to  the  Speaker  and  claimed  privilege,  a  com- 
mittee was  appointed  by  the  House  of  Commons  to  con- 
sider his  claim,  and  the  committee  decided  unanimously  that 
the  claim  was  unfounded.  Things  have  continued  in  this 
quiet  and  settled  state,  without  any  appeal  to  the  law,  and 
without  any  grievance  unredressed  by  the  Houses  of  Par* 
liament,  down  to  the  time  when  Mr.  Siockdale  brings  his 
actions. 

But  it  is  said,  why  not  submit  the  privileges  of  parlia- 
ment to  the  decision  of  the  Courts  of  Common  Law,  as 
well  as  the  prerogatives  of  the  crown  ?   For  obvious  reasons. 

(a)  2  Russ.  &  Mjl.  639;  4  Lord  (6)  2  Myl  &  Craig,  316. 

BroughanCi  Speeches,  357. 
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In  the  first  place,  anything  done  by  an  officer  of  the  crown, 
10  the  exercise  of  the  prerogative,  is  done  according  to  the 

commoo  law,  and  the  Courts  of  Common  Law  are  com-  «. 

petent  to  determine  upon  it.     Prerogative  is  well  defined;  Hahsard 

it  is  part  of  the  common  law»  of  which  the  judges  are  cog-  Arsument  for 

nizant.     There  is  no  other  tribunal  before  'which  such  a  defendants. 

qoestioo  can  be  agitated  and  decided.     There  is  no  danger  pistinction 

II  I       i-t       •         ^    I  .  .         /•  I  between  pnvi- 

.t  all  to  the  liberuesof  the  subject  from  such  a  course  leg.  and  p«- 
being  pursued,  and  such  a  course,  therefore,  has  been  pur-  ^S^^^®* 
sued  without  any  mischief  or  inconvenience.  There  is  no 
danger  to  the  crown,  for  the  judges  are  appointed  by  the 
Grown,  and  its  power  is  permanent.  But  that  is  totally 
different  from  the  question  of  privilege,  which  depends  on 
a  law  sui  generis,  the  administration  of  which  is  necessarily 
committed  to  a  peculiar  tribunal.  It  is  observable  also, 
that  against  any  exercise  of  power  on  the  part  of  the  crown, 
analogous  to  that  which  is  now  called  in  question,  there 
would  be  no  remedy  at  law.  Suppose  that  a  proclamation 
were  issued  by  the  crown,  offering  a  reward  for  the  appre* 
bension  of  an  individual  by  name,  on  the  charge  of  treason, 
or  murder,  or  any  other  crime,  could  it  be  contended  for  a 
moment  that  an  action  or  an  indictment  would  be  sustain- 
able against  the  printer  of  such  proclamation?  What 
then  is  to  be  done,  supposing  that  something  very  outrage- 
oos  should  be  committed  by  either  House  of  Parliament? 
Suppose  there  were  an  injunction  from  the  House  of  Com- 
mons against  proceeding  in  an  ejectment,  or  a  warrant  from 
the  Speaker  to  put  a  man  to  death  for  an  alleged  breach  of 
privilege  in  suing  a  member  for  a  debt.  What  is  to  be 
d<me  in  such  a  case?  The  answer  is,  that  it  is  not  decent, 
and  it  is  not  to  be  permitted  to  make  such  a  supposition. 
It  might  as  well  be  said,  what  is  to  be  done  if  the  sovereign 
should  personally  commit  some  great  crime  i  Or  what  is 
to  be  done  if  the  judges  of  the  Courts  of  Law  grossly  per*^ 
vert  their  powers? 

It  was  well  said  by  Finch,  afterwards  Lord  Nottingham, 
in  the  great  case  of  Monopolies,  The  East  India  Company 
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1839.         V.  Sandys  {a)y   ''I  take  it  the  possibility  of  the  abuse  of 
g^*^^*^^      power  is  no  objection  against  that  power.   For  by  this  argu- 
te, menti  though  the  King  has  a  power  and  prerogative  by  law 
and  others.     *^  restrain  subjects  from  going  beyond  the  sea,  by  a  Ne 
AnEument  fur   ^xeat  regnum;    'No/  say  they,  Mie  cannot;  for  then  he 
defendants.       ^^y  restrain  all  his  subjects  from  going  out  of  the  kingdom, 

and  so  imprison  and  hinder  every  one  from  going  out  of  the 
nation.'  ''^  ''^  *  So  that  this  way  of  arguing  does  strike 
at  all  power,  and  I  need  give  no  other  reason  for  it ;  for 
there  can  be  no  power  at  all  which  is  not  accompanied  by 
some  trust ;  and  there  is  no  trust  but  it  possibly  (morally 
speaking)  may  be  broken." 

There  is  also  a  striking  passage  in  Yorkers  I^w  of  For* 
feiture  (6)  upon  this  possibility  of  abuse.  He  says,  **  The 
law  will  not  suppose  the  possibility  of  wrong,  since  it  can- 
not mark  out  or  assist  the  remedy ;  yet  every  member  of 
that  representative  body  might  exclaim  in  the  words  of 
Crassus,  the  Roman  orator,  when  he  opposed  the  encroach- 
ments of  a  tyrannical  consul,  on  the  authority  of  the  Senate, 
'  Ille  non  consul  est,  cui  ipse  senator  non  sum' — he  is  no 
king,  to  whom  we  are  not  a  house  of  parliament.  On  the 
other  hand,  should  the  representative  of  the  Commons,  like 
that  of  Denmark,  surrender  the  rights  and  liberties  of  the 
people  into  the  hands  of  the  King,  and  the  King,  instead  of 
dissolving  the  Parliament,  should  accept  the  surrender,  and 
attempt  to  maintain  it,  contrary  to  the  laws  and  to  the  oath 
of  the  Crown :  or  should  the  two  Houses  take  the  power 
of  the  militia,  the  nomination  of  privy  councillors,  and  the 
negative  in  passing  laws,  out  of  the  Crown,  these  would  be 
cases  tending  to  dissolution ;  that  is,  they  are  cases  which 
the  law  will  not  put,  .being  incapable  of  distrusting  those 
whom  it  has  invested  with  the  supreme  power,  or  its  own 
perpetual  duration ;  and  they  are  out  of  the  reach  of  laws  and 
stated  remedies,  because  they  render  the  exercise  of  them 
precarious  and  impracticable.     This  observation  may  be 

(a)  10  How.  Sta«  Tri.  407.  (6)  Considerations  on  the  Law  of 

Forfeiture  for  High  Treason,  108, 2d  ed. 
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ipplied  to  every  similar  case  which  can  be  formed  in  imagi- 
Dition  relative  to  the  several  estates ;  with  this  difference, 
that  it  holds  strongest  as  to  the  King,  in  whom  both  the  v. 

common  and  statute  laws  have  reposed  the  whole  executive  Q„d  others, 
power;  nor  could  the  least  branch  of  it  be  lodged  in  the  Argument  for 
two  Houses,  for  the  purpose  of  providing  a  judicial  remedy  ^  *^"  ^°"' 
agUDSt  him,  unless  the  constitution  had  erected  imperium 
ID  imperioy  and  were  inconsistent  and  destructive  of  itself. 
Should  it  then  be  asked.  What !  has  the  law  provided  no  re- 
medy in  respect  of  the  King?  and  is  the  political  capacity  thus 
tofuniish  an  exemption  to  him  in  his  natural,  from  being  called 
to  account?  The  law  will  make  no  answer,  but  history  will 
give  one.  When  the  King  invaded  the  fundamental  consti- 
tttdoD  of  the  realm,  the  Convention  of  Estates  declared  an 
abdication,  and  the  throne  vacant.  Indeed  the  political 
character,  or  the  King  considered  as  an  estate^  still  sub- 
aiited  in  notion  and  judgment  of  law ;  the  right  of  the 
people  to  be  governed  by  a  limited  monarch,  according  to 
the  ancient  exercise  and  distribution  of  powers  between  the 
three  estates,  remained  as  much  as  ever ;  but  the  exercise 
of  the  government  was  suspended,  which  made  it  a  case 
tending  to  dissolution." 

That  is  the  proper  answer  to  be  given  to  such  questions. 
They  are  not  reasonably  or  properly  to  be  put,  and  if  they 
ve  put,  the  answer  is  that  such  usurpation  of  power  tends 
to  a  dissolution  of  society.  In  such  a  case  revolution  has 
hegun,  and  resistance  to  power  ceases  to  be  rebellion.  But, 
wherever  there  is  paramount  power,  there  is  some  possi- 
bility of  abuse,  and  paramount  power  must  subsist  some- 
where. In  a  pure  despotism,  it  is  in  the  sovereign.  In  a 
liouted  monarchy  the  power  is  distributed  in  various  depart- 
A^ts  of  the  State,  but  in  each  department  it  is  without  any 
1^1  control.  The  law  provides  no  remedy.  The  law 
supposes  that  that  power  which  is  created  for  the  public 
good  will  be  constitutionally  and  beneficially  exercised. 

Rut  if  it  were  necessary,  a  clear  distinction  may  be  drawn 
^tween  this  order  of  the  House  of  Commons,  authorizing  a 
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1839.         publication  of  its  proceedings,  and  such  an  order  as  has 
^^^^"^^^"^      been  referred  to,  namely,  a  warrant  for  the  execution  of  a 

StOCRDALE  .  rni  1  ..... 

V.  prisoner.      The  order  now  under  discussion  is  within  the 

an!d  mhe°  general  jurisdiction  of  the  House  of  Commons.     TTie  other 

Argument  for  would  not  be,  and  might  therefore  be  considered  as  illegal 

dcfeniinnts.  ^^^  ^^jj^     There  is  therefore  no  resemblance  between  such 

Dislinction  r         ,  i  •  •  •      t 

between  act  of  outrages  as  have  been  referred  to,  and  an  act  withm  the 
H.  of  Corn-      general  jurisdiction  of  the  House  of  Commons,  which  has 

roons  wiUnn  . 

its  general        been  done  by  the  unanimous  consent  of  the   House,  and 

anTou^aLe-     ^^^^^  ^^^  ^^^^  sanctioned  and  approved  of,  and  adhered  to, 
ous  act.  by  men  of  every  party  and  class  in  the  present  House  of 

Commons.  It  is  submitted  therefore  that  the  first  point  is 
made  out,  and  that,  as  it  appears  on  the  record  that  the 
question  of  privilege  arises  directly,  this  Court  has  no  ju- 
risdiction. 
Second  propo-  II.  Even  if  the  question  arises  incidentalli/,  sXiW  upon  the 
BitioD.  record  there  must  be  judgment  for  the  defendants.     The 

resolution  of  the  House  of  Commons,  (31  May,  18370  ^^* 
mitted  on  the  record,  amounts  to  an  adjudication,  by  a  Court  of 
exclusive  jurisdiction  and  therefore  Courts  of  Law  are  bound 
by  it.  There  is  neither  traverse,  nor  confession  and  avoidance, 
but  there  is  a  simple  demurrer,  admitting  this  adjudication  on 
the  part  of  the  House  of  Commons,  respecting  the  law  of 
Parliament.  It  is  quite  clear  that  such  a  privilege  may  exist. 
The  Court  cannot  take  upon  themselves,  k  priori,  to  say 
The  Court        ^^*^  there  is  no  such  power  vested  in  the  House  of  Com- 

cannot  look      nions.    There  is  nothing  absurd  in  it.      Then,  how  can  the 

out  of  the  re-     _  ...  ,  i       •     i 

cord  as  to  the   Court,  Sitting  here  upon  a  demurrer,  say  that  it  does  not 

^^^^}^^^       exist  ?     What  organs  have  the  Court  to  discover  whether  or 

not  the  adjudication  of  the  House  of  Commons  be  correct  ? 

If  the  plaintiff  meant  to  deny  its  existence,  he  ought  to  have 

replied,  instead  of  demurring.  Merely  looking  to  the  record^ 

this  power  may  have  been  exercised  in  a  thousand  instances. 

It  may  go  back  to  the  time  when  printing  was  first  invented, 

for  any  thing  that  the  Court  can  know,  merely  looking  to 

the  record ;  and  it  may  have  been  a  substitute  for  another 

mode  of  publishing  to  the  community  that  existed  before 
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Ae  invention  of  printing.   For  any  thing  that  the  Court  can         1889. 
tell,  looking  at  the  record^ — before  the  separation  of  the      ^-^v^^^ 
two  Houaes  of  Parliament,  there  may  have  been  a  constant,  tr. 

wiqoestioned  power  exercised   of  communicating  to   the      Hansard 
piblic  all  the  proceedings  of  Parliament,  which  Parliament  Areument  for 
dumgbt  it  was  for  the  public  good  should  be  communicated,  defendants. 
TUt  power  may  have  been  exercised  by  the  Wittenagemote. 
his  asserted  that  this  is  the  law  of  Parliament.     How  can 
dKCourtfind  out  that  this  is  not  so,  and  has  not  always  been 
io?   Is  it  upon  a  demurrer  in  law  that  this  Court  is  to 
look  to  se6  whether  this  be  the  fact  ?    This  is  not  at  all  like 
I  declaration  of  the  House  of  Commons  upon  a  question  of 
oommon  law  unconnected  with  privilege.  Such  declarations 
ire  certainly  to  be  disregarded.     If  the  House  of  Commons 
were  to  do,  what  the  House  of  Commons  has  formerly 
done,  namely,  to  come  to  a  resolution  respecting  general  war- 
nints,  by  a  Secretary  of  State,  or  any  question  of  common 
law,  the  Court  would  not  notice  such  resolution.     But  this  An  adjudica- 
is  not  a  resolution  respecting  common  law,  but  respecting  Commons  is 
parliamentary  privilege.  stated  on  re- 

There  are  various  instances  in  which  general  certificates 
or  findings  of  the  law  are  regarded  as  authoritative  declara- 
tionsofthe  law.  There  are  numerous  resolutions  of  the  judges 
mliord  Cokeys  Reports,  which  are  always  considered  as  evi- 
dence of  the  law,  and  in  any  court  in  which  the  laws  of 
uigland  would  be  considered  as  a  foreign  law,  any  resolu- 

• 

lion  of  the  Judges  authoritatively  promulgated  would  be 
<^8idered  as  clear  evidence  of  the  law.  When  a  custom 
of  trade  has  been  found  by  a  jury,  judicial  notice  is  to  be 
^en  of  it.  When  the  Recorder  of  London  has  certified 
Ae  customs  of  London,  his  certificate  is  received  as  proof  of 
these  customs  in  all  succeeding  times.  Why  is  not  the 
Court  to  give  this  adjudication  of  a  House  of  Parliament 
^0  effect  that  would  be  due  even  to  an  adjudication  or  de- 
cision  of  an  Ecclesiastical  Court,  or  the  Court  of  Admiralty, 
or  the  Court  of  Exchequer,  or  any  other  Court  of  peculiar 
jurisdiction  i 
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This  may  even  be  considered  as  a  question  of  foreigD 

law.     If  a  similar  action  were  broueht  in  Scotland  before 
Stoceoale  . 

V,  the  Court  of  Session,  or  the  Sheriff's  Court,  and  there 

d^there.     ^^^^  pleaded  in  justification    an  order  of  the   House  of 

Argument  for   Commons,    that  would  raise  a   question  of  foreign  law, 

defendants.       which  the  Scottish  Courts  would  have  to  determine.     So 

when  the  same  question  arises  in  the  Courts  of  Common 

Law  in  England,  this  question  of  parliamentary  privilege  is 

Like  a  aues-     equally  to  be  considered  as  a  question  of  foreign  law  and 

\aw.^    ^'**^"  ^^^  court  deciding  incidentally  a  question  of  foreign  law,  or 

a  question  that  belongs  to  another  tribunal,  is  always  bound 
(and  for  that  there  are  many  authorities)  to  follow  the  law 
of  the  court  of  original  jurisdiction.  Suppose  an  action  were 
brought  by  a  member  of  parliament,  who  had  been  arrested 
upon  an  indictment  for  a  libel,  for  being  improperly  arrested, 
contrary  to  privilege,  and  that  this  action  being  brought 
by  him  against  the  prosecutor,  the  prosecutor  should  plead 
that  he  had  a  right  to  arrest  him,  and  should  set  out  the 
indictment  for  the  libel,  and  shew  that  the  indictment  was 
found,  and  should  go  on  to  allege,  that  against  prosecution 
for  libel  there  is  no  parliamentary  privilege,  and  should  then 
vouch  the  resolutions  of  both  Houses  of  Parliament  upon 
that  subject,  and  that  there  should  be  a  demurrer  to  the  plea, 
the  Court  before  whom  the  demurrer  was  argued  would  be 
bound  upon  this  question  of  privilege,  which  would  arise 
in  that  instance  incidentally,  to  take  the  law  as  so  found 
and  declared  by  the  two  Houses  of  Parliament.  So  here 
it  is  averred  upon  the  record,  that  such  is  the  law  of  Par- 
liament, and  that  there  has  been  this  adjudication,  and  this 
is  admitted  upon  the  record,  and  if  the  Court  had  juris- 
diction  over  the  question  incidentally,  still  the  Court  is 
bound  by  the  adjudication  so  pleaded  and  so  admitted. 

The  authorities  fully  bear  out  the  foregoing  propositions. 
To  begin  with  a  class  which  proves  that  the  law  of  parlia- 
mentary privilege  is  distinct  and  separate  from  the  common 
law  of  England,  and  therefore  is  not  a  law  which  this  Court 
is  to  admmister,  but  that  it  is  left  to  another  tribunal. 
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The  first  authority  upon  this  point  is  to  be  gathered  from         1839. 

what  occarred  in  the  reign  of  Richard  2,  after  the  deci-     J'^'^^^^^'^ 

°  .  .  Stock DALE 

sKNi  of  Tresilian  and  Belknap,  and  then*  companions,  on  v. 

ptriiameDtary  privilege  (a).     When  those  judges  came  to  be     and  others 
tried  diemselves  upon  an  impeachment^  a  question  arose  Argument  for 
respecting  the  mode  of  proceeding,  and  it  was  objected  that  defendants, 
this  impeachment  against  them  for  their  misconduct  was  jud'JeslmTe 
Dot  according  to  the  common  law.     In  1  Pari.  Hist.  207,  disclaimed 
an  account  will  be  found  of  what  there  took  place.     There 
it  is  declared  that  the  law  of  Parliament  is  a  peculiar  law, 
and  that  it  is  for  the  Houses  of  Parliament  to  judge  of  that 
law.    In  the  earliest  instance,  thereforCi  to  be  found  in  our 
records,  both  propositions  are  established,  that  the  law  of 
Parliament  is  a  peculiar  law,  and  that  it  belongs  to  the 
Houses  of  Parliament  alone  to  administer  it.     There  is  a 
legishtive  declaration  of  the  same  doctrine  by  King,  Lords, 
ind  Commons,  in  an  act  of  parliament  of  the  same  reign, 
the  U  Rie.  2,  not  printed  with  the  statutes,  but  appearing 
on  the  Parliament  Rolls  and  clearly  an  act  of  parliament: — 

"The  Lords  Spiritual  and  Temporal  then  present  claimed, 
as  their  liberty  and  franchise,  that  the  great  matters  moved 
in  this  Parliament,  or  to  be  moved  in  any  future  Parliament, 
touching  Peers  of  the  land,  should  be  discussed  and  judged 
bjthe  course  of  Parliament,  and  not  by  the  civil  or  common 
law  of  the  land  used  in  the  other  lower  courts  of  the  king- 
dom: which  claim,  liberty  and  franchise,  the  King  in  full 
Parliament  readily  allowed  and  granted.   Le  Roi  le  voelT  (b) 

Invariably  the  judges  have  refused,  cither  when  con- 
sulted by  the  House  of  Lords,  or  when  questions  have 
occurred  in  their  own  courts,  to  decide  upon  matters  of 
pnrilege.  The  earliest  instance  upon  the  subject  is  one 
which  occurred  in  the  27  Hen,  6,  and  of  which  an  ac- 
count is  to  be  found  in  IS  Rep.  63,  and  which  is  cited  in 
^^  Robert  Atkym^s  argument  in  Rex  v.  IVilliams.  Lord 
Cohe  says,  **  The  privilege,  order,  or  custom  of  Parliament, 

(fl)  1  Pari.  Hist.  207.  Atk.  Pow.  Pari.  108,  and  14  East, 

{h)  3  Rot.  Pari..  244.    (Cited      22.) 
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either  of  the  Upper  House,  or  of  the  House  of  Commons, 
belongs  to  the  determination  only  of  the  Court  of  Parlia- 
ment," In  the  27th  year  of  King  Henry  6^  there  was  a 
controversy  moved  in  the  Upper  House  between  the  Earls 
oi  Arundel  and  Devonshire, "  for  their  seats,  places,  and  pre- 
eminence of  the  same,  to  be  had  in  the  King's  presencCi  as 
well  in  the  High  Court  of  Parliament  as  in  his  Councils 
and  elsewhere ;  the  King,  by  the  advice  of  the  Lords  Spiri- 
tual and  Temporal,  committed  the  same  to  certain  Lords 
of  Parliament,  who  for  that  they  had  no  leisure  to  examine 
the  same,  it  pleased  the  King,  by  the  advice  of  the  Lords 
at  his  Parliament,  anno  27th  of  his  reign,  that  the  Judges  of 
the  land  should  hear,  see  and  examine  the  title,  8cc.,  and  to 
report  what  they  conceive  herein.  The  judges  made  report 
as  followeth  :  That  this  matter,  namely,  of  honour  and  pre- 
cedency between  the  two  earls.  Lords  of  Parliament,  was 
a  matter  of  Parliament,  and  belongs  to  the  King's  Highness 
and  the  Lords  Spiritual  and  Temporal  in  Parliament,  by 
them  to  be  decided  and  determined."  Sir  Robert  Atkyns, 
commenting  on  this  case,  observes,  *'  One  would  think  this 
were  a  strange  answer  of  the  judges  to  deny  their  advice. 
Were  they  not  assistants  to  the  Lords  in  matters  of  law  ? 
The  true  reason  of  their  declining  to  give  their  advice  is,  it 
was  a  case  above  them,  and  not  to  be  determined  by  the 
ordinary  rules  of  law,  and  therefore  out  of  their  element"(a). 
Then  comes  Thorp's  case  (&),  which,  it  is  said,  is  not 
to  be  relied  upon;  it  is  difficult  to  see  for  what  reason, 
because  at  the  time  it  arose  there  was  profound  peace  in 
the  country.  There  was  a  Parliament  sitting ;  and  if  the 
judges  were  subject  to  any  influence,  or  had  any  bias  on 
their  minds,  they  would  have  been  inclined  to  give  a 
direct  opinion  against  the  privilege  then  in  controversy  to 
please  the  Duke  of  York,  who  was  then  lord  of  the  ascend- 
ant, and  eager  to  crush  an  enemy  of  his   house.     The 


(a)  13  How.  St.  Tr.  1427, 
(6)  13  Rep.  63;  4  Inst.  15;  5 
Rot.  ParU  327—239;  4  Prynne's 


Writs,  G78;  Hakeweil.  125;  Atk. 
Pow.  Pari.  107 ;  1  Hatsell,  29 ; 
14  East,  S5. 


Stockdale 

V. 


EASTER  TERM,   II  VICT. 

opioioo  expressed  by  Fortescue  C.  J.,  in  the  name  of  all 

tk  judges,  must  be  considered  their  deliberate  and  calm 

and  solemn  judgment.     Now  Thorp,  who  was  a  baron  of 

die  Exchequer,  and  Speaker  of  the  House  of  Commons,      Hansard 

lod  a  strong  Lancastrian,  had  been  sued  by  the  ^^1^^  o'^  Amiment  for 

Yorkf  btber  of  Edward  4,  in   respect  of  his  having  taken  defendants. 

tome  harness   or  military  accoutrements  at  York.     The  P^  where 

judges  have 

•ctioo  was  in  the  Exchequer:  there  was  a  judgment  disclaimed 
agiinit  him,  and  he  was  imprisoned  in  the  Fleet  during  the  J^"*^^^^*** 
recess  of  parliament,  he  being  then  Speaker  of  the  House 
of  Commons.  When  the  Parliament  met,  they  were  with- 
out a  Speaker,  and  they  referred  the  matter  to  the  House  of 
Lords;  they  bad  what  may  be  considered  a  conference  with 
dtt  Upper  House,  to  deliberate  respecting  the  mode  of 
proceeding  in  this  emergency,  and  upon  that  occasion  the 
jadges  were  summoned  to  give  their  opinion  whether  the 
pfifiiege  of  Parliament  extended  to  such  a  case.  The 
Speaker  being  in  prison  for  damages  recovered  against  him, 
doxiDg  the  recess  of  the  Parliament,  the  judges  were  asked 
whether^  when  Parliament  met  again,  he  was  entitled  to  be 
diKharged  from  that  imprisonment  ?  '^  The  said  Lords  Spi- 
ritual and  Temporal,  not  intending  to  impeach  or  hurt  the 
liberties  and  privileges  of  them  that  were  coming  for  the 
commune  of  this  land  to  this  present  Parliament,  but  legally 
sfter  the  course  of  law  to  administer  justice,  and  to  have 
knowledge  what  the  law  will  weigh  in  that  behalf,  opened 
and  declared  to  the  justices  the  premises,  and  asked  of  them 
whether  the  said  Thomas  ought  to  be  delivered  from  prison, 
bj  force  and  virtue  of  the  privilege  of  Parliament,  or  no." 
The  question  of  privilege  was  directly  submitted  to  them, 
>nd  this  was  their  answer :  '^  To  the  whole  question,  the 
Chief  Justice,  in  the  name  of  all  the  justices,  after  sad  com- 
munication and  mature  deliberation  had  amongst  them, 
answered  and  said  :  That  they  ought  not  to  answer  to  that 
^Qestion  ;  for  it  hath  not  been  used  aforetime  that  the  jus- 
tices should  in  anywise  determine  the  privileges   of  this 
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1839.        High  Court  of  Parliament ;  for  it  is  so  high  and  so  mighty 
in  its  nature,  that  it  may  make  law,  and  that,  that  is  law, 
V,  it  may  make  no  law  ;  and  the  determination  and  knowledge 

and  others  ^^  ^^^^  privilege  belongeth  to  the  Lords  of  the  Parliameoti 
Argument  for  ^^^  "^^  ^^  ^^^  justices."  It  has  been  suggested  that  this 
delendants.  ^ng  nierely  saying  that  they  were  not  to  determine  and  de- 
iud^harr  ^*^®*  That  is  not  a  just  interpretation  of  the  language  of 
disclaimed        the  Chief  Justice  :  it  never  was  for  a  moment  supposed 

that  it  was  referred  to  them  to  adjudicate,  but  only  to  give 
an  opinion  to  their  lordships^  and  that  opinion  the  judges 
respectfully  refused  to  give.  That  is  the  interpretation 
that  is  put  upon  it  by  Lord  Ellenborough  in  Burdett  v. 
Abbot  {d)j  where  his  lordship  says,  '*  Surely  the  word  '  de- 
termine'  was  not  there  meant  to  be  used  by  them  in  the 
sense  of '  adjudge/  but  they  meant  to  say  no  more  than  this : 
you,  the  Lords*  House,  ask  our  opinion  upon  a  question 
concerning  the  privilege  of  Parliament  before  you,  but  we  are 
not  to  determine  that  question ;  that  is,  we  are  not  to  give 
you  any  determinate  purpose  upon  that  subject.  The 
question  was  not  addressed  to  them  as  to  persons  who  were 
to  determine  or  adjudge  upon  it,  but  as  advisers  to  the 
Lords  on  the  law.  They  say  in  effect,  it  is  not  a  proper  sub- 
ject for  us  to  enter  into ;  it  properly  belongs  to  yourselves ; 
and  therefore  it  is  not  for  us  to  advise  you  upon  it." 
Ferrers  case.       The  next  case  upon  the  subject  is  Ferrers\  1  Hatsell, 

53(6).  Ferrers  was  elected  member  for  Plymouth.  In 
going  to  the  Parliament  House  he  was  arrested  in  London 
by  a  process  out  of  the  King's  Bench,  at  the  suit  of  one 
While,  for  the  sum  of  2(X)  marks,  upon  a  judgment  against 
him  as  a  surety  for  the  debt  of  Waldon,  The  arrest  being 
made  known  to  the  Speaker  of  the  House,  the  Serjeant  was 
ordered  to  go  to  the  Compter,  in  Bread-street,  where 
Ferrers  was,  and  there  to  demand  delivery  of  the  prisoner. 

(a)  14  East,  S9.  of  Courts,  8  Dyer,  275 ;  14  Easr, 

(b)  Cited    1    Holinshedy   955.      40 ;  Wynne's  Jur.  U.  C.  8. 
See  also  Crompton's  Jurisdiction 
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Tlie  city  officers  resisted   the    Serjeant,   and    an    affray         1339. 

eaiiiedy  and  the  Serjeant  was  obliged  to  defend  himself,  and 

b  mace  was  broken.     The  sheriffs  came  to  the  Compter, 

bitthey  took  part  with  the  officers,  and  the  Serjeant  was      Hansard 

ob%ed  to  go  without  his  prisoner.     The  House  being  in-  ^^  / 

formed  of  this,  there  was  a  conference  between  them  and  defendants. 

tk  Lords,  and  the  Lords  thought  it  was  a  great  contempt,  9^  ^^^^ 

.7  judges  have 

Mt  referred  the  punishment  of  it  to  the  Commons,  where-  disclaimed 

apon  the  Serjeant  was  ordered  to  go  to  the  Compter  and  J"™dicrion. 

demand  the  prisoner,  without  writ  or  warrant.    The  Com- 

moBs  refused  a  writ  of  privilege,  for  there  was  an  offer 

to  discharge  Ferrers  upon  a  writ  of  privilege ;    but  the 

Commons  insisted  that  they  had  a  right  to  discharge  him 

bj  their  own  authority ;  that  is,  by  the  mace,  without  any 

writ  of  privilege.     Accordingly  the  prisoner  was  delivered 

op  to  the  Serjeant,  and  then  the  sheriffs  and  the  officers  of 

the  Compter  were  summoned  before  the  House ;  and  in  the 

condttsion,  the  sheriffs  and    White  were  committed  to  the 

Tower,  and   the  other  inferior   officers    to  other  places, 

where  diey  remained  till  discharged  on  their  petition  and 

submission  ;  and  an  act  of  parliament  was  passed  to  revive 

the  execution  against  Waldon^  the  principal  debtor,  and  to 

discharge  Ferrers. 

Henry  8  said  upon  that  occasion :  '*  And  further,  we  be 
informed  by  our  judges,  that  we  at  no  time  stand  so  highly 
10  our  estate  royal  as  in  the  time  of  Parliament,  wherein  we 
as  head,  and  you  as  members,  are  conjoined  and  knit  toge- 
ther into  one  body  politic,  so  as  whatsoever  offence  or  in- 
jury during  that  time  is  offered  to  the  meanest  member  of 
the  House,  is  to  be  judged  as  done  against  our  person  and 
the  whole  Court  of  Parliament,  which  prerogative  of  the 
Court  is  so  great  (as  our  learned  counsel  informeth  us),  as 
all  acts  and  processes  coming  out  of  any  other  inferior 
<^ttrts  must  for  the  time  cease  and  give  place  to  the  highest/' 
The  account  goes  on  to  say,  "  whereupon  Sir  Edward 
Montagu,  then  lord  chief  justice,  very  gravely  declared  his 
<>pinioD,  confirming  by  divers  reasons  all  that  the  King  had 
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said,  >vhich  was  assented  unto  by   all   the  residt 
speaking  to  the  contrary"  {a). 

There  are  various  other  authorities  to  the  sam 
Lord  Coke,  in  4th  Inst.  15,  writes  thus:  "And 
court  of  justice  hath  laws  and  customs  for  its  directi< 
by  the  common  law,  some  by  the  civil  and  canon  la 
by  peculiar  laws  and  customs,  See,  so  the  High  < 
Parliament  suis  propriis  legibus  el  comuetudinibus 
It  is  lex  et  consuetudo  parliametUi,  that  all  weighty 
in  any  parliament  moved,  concerning  the  Peers  of  tl 
or  Commons,  in  Parliament  assembled,  ought  to  L 
mined,  adjudged,  and  discussed  by  the  course  of  th 
ment,  and  not  by  the  civil  law,  nor  yet  by  the  comn 
of  this  realm  used  in  more  inferior  courts,  whici 
declared  to  be  secundum  legem  et  consuetudinem  pari 
concerning  the  peers  of  the  realm,  by  the  King  an 
Lords  spiritual  and  temporal,  and  the  like,  pari  re 
for  the  Commons,  for  any  thing  moved  or  dom 
House  of  Commons;  and  the  rather,  for  that,  by 
law  and  custom  of  parliament,  the  King  cannot  tak 
of  any  thing  said  or  done  in  the  House  of  Comm 
by  the  report  of  the  House  of  Commons ;  and  evei 
ber  of  the  Parliament  hath  a  judicial  place,  and  c\ 
witness;  and  this  is  the  reason  that  judges  ough 
give  any  opinion  of  a  matter  of  parliament,  because 
to  be  decided  by  the  common  laws,  but  secundum 
consuetudinem  parliamenti,  and  so  the  judges  in  di 
liaments  have  confessed.  And  some  hold  that  even 
committed  in  any  Court,  punishable  by  that  Court, 
punished  (proceeding  criminally)  in  the  same  Cou 
some  higher,  and  not  in  any  inferior  Court,  and  tl 
of  Parliament  hath  no  higher.'' 

The  books  are  full  of  authorities  to  the  sami 
2  Hawk.  P.  C.  b.  2,  c.  15,  s.  73;  1  Black.  Com* 
De  Grey  C.  J.,  in  Brass  Crosby^s  case,  3  fVils.  1 
Potrys  J.,  in  Regina  v.  Paty,  Q  Lord  Raym.  1 109;  { 

(fl)  1  Hats,  57. 
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Camdm  C.  J,,  in  Entick  v.  Carrington^  2  Wils.  275 ;  and        1839. 
BKwfiilly  \9  Haw.  St  Tr.  1019-47;  Com.  Dig.  Parlia-      ^-^^-^ 
iiient(Gl}.  Stockdale 

These  authorities  shew  that  the  law  of  Parliament  is  a      Hansard 

separate  and  distinct  law,  and  that  it  is  to  be  administered  ^  «  r 

'^  '  ^  Ai^ument  for 

bj  those  superior  Courts,  called  the  Houses  of  Parliament,  de^ndants. 
In  the  following  cases  those  principles  have  been  judicially  p^®*  where 
ICted  upon.  diflclaimed 

h  DarneFs  case  (a),  where  the  judges  held  that  a  com-  Jan»diction. 
mittal  by  the  Privy  Council  was  like  a  commitment  by  the 
Houses  of  Parliament,  not  to  be  examined  by  the  Courts  of 
Westminster  Hall,  the  judgment  was  reversed  by  Parlia- 
neoty  and  was  denounced  by  the  Petition  of  Right,  but  the 
distmction  was  clearly  established,  that  commitments  by 
either  House  are  conclusive  in  the  Courts  of  Law. 

There  are  two  cases  of  this  nature  (although  the  earliest 

to  be  found)  upon  which  no  great  reliance  can  be  placed, 

as  they  occurred  during  the  time  of  the  Republic ;   but, 

however,  they  are  worth  introducing,  because  it  is  well 

bowB  that  Cromwell  was  eager  to  have  justice  purely  and 

properly  administered.      [Lord  Denman  C.  J.    I  do  not 

hK)w  that  it  can  be  said  that  Cromwell  was  so  very  eager 

for  the  pure  administration  of  justice:  he  is  known  to  have 

established  Courts  of  High  Commission,  and  it  is  stated, 

JD  the  History  of  the  Rebellion,  by  Clarendon,  that  he  was 

<^oiistantly  interfering  with  the  judges  (6).]     It  is  true  that 

Clarendon  gives  some  strong  instances  of  his  interference 

^th  the  administration  of  justice,  but  in  the  summary  of 

^  character  he  says,  "  that  in  all  other  matters  which  did 

iH>t  concern  the  life  of  his  jurisdiction,  he  seemed  to  have 

great  reverence  for  the  law,  rarely  interposing  between  party 

ind  party  (6).''     Historians  agree  that  he  was  desirous  that 

the  law  should  be  impartially  administered,  and  for  that 

purpose  he  employed,  and  was  able  to  obtain  the  services 

of  Sir  Matthew  Hale,  Chief  Justice  Rolle,  and  other  most 

nrtuous  men. 

(a)  3  How.  St.  Tr.  1.  (b)  See  vol,  iii.  p.  507,  folio  ed.,  1707. 
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lu  Captain  Streaier*s  case  {a),  >vho  was  committed  by 
the  authority  of  the  House  of  Commons,  and  sued  out  a 
writ  of  habeas  corpus  in  the  Upper  Bench  (as  this  Court 
was  then  termed),  and  applied  to  be  discharged,  Lord  Chief 
Justice  Rolle  said,  **  Mr.  Streater,  one  must  be  above  ano- 
ther, and  the  inferior  must  submit  to  the  superior,  and  in 
all  justice  an  inferior  Court  cannot  control  what  the  Parlia- 
ment does ;  if  the  Parliament  should  do  one  thing  and  we 
do  the  contrary  here,  things  would  run  round;  we  must 
submit  to  the  legislative  power ;  for  if  we  should  free  you, 
and  they  commit  you  again,  why  here  would  be  no  end,  and 
there  must  be  an  end  in  all  things." — "  We  are  judges  of  the 
law,  and  we  may  call  inferior  Courts  to  account  why  they 
do  imprison  this  or  that  man  against  the  known  laws  of  the 
land,  and  they  must  shew  cause  to  any  man.  In  this  case, 
if  the  cause  should  come  before  us  we  cannot  examine  it, 
whether  it  be  true  or  unjust." 

SWIioberl  Pyes  case  (6)»as  cited  from  Ludlow^ %  Memoirs, 
is  also  worth  mentioning.  Ludlow  says,  '^  So  low  were  the 
affairs  of  the  Parliament,  and  their  authority  so  little  re- 
garded, even  in  Westminster  Hall,  that  Sir  Robert  Pye»  who 
had  been  committed  to  the  Tower  by  their  order,  suing  for 
his  habeas  corpus  at  the  Upper  Bench,  and  Judge  Newdu 
gate  demanding  of  the  counsel  for  the  Commonwealth  what 
they  had  to  say  that  it  should  not  be  granted,  the  counsel 
answered  they  had  nothing  to  say  against  it.  Whereupon 
the  judge,  though  no  enemy  to  monarchy,  ashamed  to  see 
them  so  unfaithful  to  their  trust,  replied,  that  if  they  had 
nothing  to  say,  he  had;  for  that  Sir  Robert  Pye  being 
committed  by  an  order  of  the  Parliament,  an  inferior  Court 
could  not  discharge  him.'' 

To  come  to  the  cases  after  the  Revolution:  in  Lord 
Shaftesbury^^  case  (c),  who  was  committed  to  the  Tower 
by  the  Lords,  ''  for  high  contempt  committed  against  the 


(fl)  5  How.  St.  Tr.  365 ;  S.  C. 
Stvle,  415. 
(6)  Cited  5  How.  St.  Tr.  948. 


(c)  6  How.  St.  Tr.  I?i69;  1 
Freem.  153 ;  1  Mod.  144;  3  Keb. 
79«* 
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House/'  the  Court  held  that  it  could  not  judge  of  the  con- 
tempt, or  discharge  him;  and  Rainsford  J.,  said,  '^  This 
Court  has  no  jurisdiction  of  the  cause."  i;. 

The  next  case  is  The  Queen  v.  Paty(a),  who  was  com-        j^^u"^ 
fflitted  by  the  House  of  Commons  for  bringing  an  action,  Argument  fur 
held  to  be  maintainable  by   the  House  of  Lords  in  the  defendants, 
cue  of  Ashby  v.  White  {b),  against  a  constable  for  reject-  -^^g^avcT 
iog  fotes  at  an  election.     If  in  any  case,  therefore,  the  disclaimed 
Coorts  could  interfere,  this  would  be  that  case ;  but  eleven  ^^  ' 

judges  out  of  twelve  were  clearly  of  opmion,  that  whether 
the  Commons  were  right  or  wrong  in  committing,  they 
could  oot  inquire  into  it. 

Lord  Holt  differed  from  the  rest  of  the  judges.  There 
is  no  judge  who  ever  sat  upon  the  English  bench  to  whom 
greater  respect  is  due ;  but  he  was  one  against  eleven,  and 
his  opinion  has  been  constantly  overruled  from  the  time 
that  he  gave  it.  He  tried  to  distinguish,  but  in  vain,  be- 
tween that  case  and  the  case  of  Lord  Shaftesbury  ;  he  does 
not  wish  to  overrule  it,  but  only  to  satisfy  his  own  mind. 
The  reason  he  assigns  for  his  judgment  is  this :  ''  If  the 
votes  of  both  Houses  could  not  make  a  law,  by  parity  of 
reason  they  could  not  declare  a  law."  Now,  with  all  due 
^pect  for  the  memory  of  Lord  Holt,  that  is  most  illogical ; 
they  cannot  make  the  law,  but  they  may  declare  the  law. 
No  Court  of  justice  has  the  legislative  power,  but  every 
Court  of  justice  has  the  right  to  declare  that  law  with  the 
sdministration  of  which  it  is  entrusted. 

The  reason  of  the  judgment  is  to  be  found  in  the  record 
^  the  end  of  the  report  in  Lord  Raymond :  ''  Et  super 
oiatursk  deliberatione  per  Curiam  hie  habit^  pro  eo  quod 
^etur  curia  hie,  quod  cognitio  causa  captionis  et  detentionis 
Pftdicti  Johannis  Paty  non  pertinet  ad  Curiam  dictcB  do* 
^ntt  regina  coram  ipsa  regind,  ideo  idem  Johannes  remit- 
titur pr%fato  custodi  gaolas  dictse  dominse  reginae  de  New- 
la)  3  Ld.  Raym.  1 105 ;  1  Salk.  MSS.,  18S7. 
^3;  Holt,  356;  Judgments  of  (b)  2  Ld.  Raym. 938;  UHow« 
W  Eoltf  prioted  from  original      Sc.  Tr.  695. 
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1839.         gate,  remanere  in  statu  quo  fuit  tempore  emanationis  h 

'^^^  praedicti,"    This  record  was  made  up  by  the  advice  < 

Stockdalb  .  . 

V.  the  judges;  and  the  reason  of  the  judgment  has  not 

Havsard      before  noticed  in  discussions  upon  this  subiect. 
and  others.  ^  ,  '^  •* 

AnrameDt  for        '"  Murray  s  case  (a),  it  appeared  that  he  was  coma 
defendants.      to  Newgate  by  the  House  of  Commons  for  a  contc 

Cases  where     ^hjch  was  not  specified  in  the  warrant.     He  was  brc 
'  judg^  bare  *^ 

disclaimed        up  before  the  Court  of  King's  Bench,  and  remanded.     ' 
jun    iciion.      great  judge,  Justice  Foster,  agreed  with  the  rest  ol 

Court,  saying  that  "  the  law  of  parliament  is  part  ol 
Iftcrray'scase.  law  of  the  land."     The  same  reasons  were  given  in  j 

ray*s  case  {a\  as  in  Paiy*s  case  (Jb),  viz.  that  it  was 

within  the  jurisdiction  of  this  Court  to  inquire  into 

privileges  of  parliament. 

Br«f  Croshy*s      In  Brass  Crosby's  case  (c),  the  lord  mayor  of  London 

*^*^*  ing  judicially,  had  committed  a  person  for  a  supposed 

pass.  The  commitment  was  considered  a  breach  oi 
privilege  of  the  House,  because  the  person  committed 
an  oflBcer  of  the  House,  and  the  lord  mayor  was  comm 
by  the  House  of  Commons  to  the  Tower  of  London 
was  brought  up  by  habeas  corpus^  and  the  case  was 
learnedly  argued  by  Serjeant  Glyn  and  Seijeant  Jep 
but  he  was  remanded ;  and  on  what  ground  ?  Lord  ( 
Justice  De  Grey  says,  "  If  either  myself  or  any  ol 
brothers  on  the  bench  had  any  doubts  on  this  case 
should  certainly  have  taken  some  time  to  consider.*' 
he  goes  on  to  shew,  that  according  to  all  the  authoritie 
Court  had  no  jurisdiction :  '*  In  Sir  J.  Boston's  case 
Rep.  64,  there  is  a  case  cited  from  the  Year  Book,  wh< 
is  held  that  every  court  shall  determine  of  the  privileg 
diat  court ;"  so  that  in  reality  in  this  case  the  Hooi 
Commons  claims  no  more  than  the  inferior  courts 
claimed,  and  possessed,  and  enjoyed.  His  lordship  go( 
to  say,  '*  Besides,  the  nile  is,  that  the  court  of  remedy  i 
judge  by  the  same  [law]  as  the  court  which  commits.     ] 

(a)  1  WUs.  S99.  (c)  19  How.  State  Trials, : 

(6)  2  Ld.  Raym.  1105.  3  WUs.  188;  2  W.  61.  754. 
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Ihis  Court  cannot  take  cognizance  of  a  commitment  by  the 
Home  of  Commons,  because  it  cannot  judge  by  the  same     ^ 
hw,  for  the  law  by  which  the  Commons  judge  of  their  pri-  v, 

fileges  is  unknown  to  us/'    "  How  then  can  we  do  anything    andothew. 
in  the  present  case,  when  the  law,  by  which  the  lord  mayor  Aivument  for 
is  committed,  is  different  from  the  law  by  which  he  seeks  defendanu. 
to  be  relieved.     He  is  committed  by  the  law  of  Parliament,  jaj^  hafe** 
indyethe  would  have  redress  from  the  Common  Law.    The  disclaimed 
bw  of  Parliament  is  only  known  to  parliament  men  by  ex- 
perience  in  the  House.     The  House  of  Commons  only 
bow  how  to  act  within  their  own  limits.     We  are  not  a 
court  of  appeal ;  we  do  not  know  certainly  the  jurisdiction 
of  the  House  of  Commons.    We  cannot  judge  of  the  laws 
•od  privileges  of  the  House,  because  we  have  no  knowledge 
of  those  laws  and  privileges.     We  cannot  judge  of  the 
coDtempts  thereof;   we  cannot  judge  of  the  punishment 
therefore."    **  Again,  if  we  could  determine  upon  the  con- 
tempts of  any  other  Court,  so  might  the  other  Courts  of 
Westminster  Hall.    There  are  two  sorts  of  privilege  which 
OQght  never  to  be  confounded,  personal  privilege,  and  the 
privilege  belonging  to  the  whole  collective  body  of  that 
awembly.     For  instance,  it  is  the  privilege  of  every  indivi- 
<lnal  member  not  to  be  arrested."     "  Courts  of  justice  have 
no  cognizance  of  the  acts  of  the  Houses  of  Parliament,  be- 
cause they  belong  ad  aliud  examen" 

Next  comes  Oliver^s  case  (a).  He  was  committed  at  the  Olhoer's  case, 
same  time  with  the  lord  mayor,  whose  case  has  been  just 
examined,  and  applied  to  the  Court  of  Exchequer  to  be 
discharged  upon  a  writ  of  habeas  corpus.  He  thought  that 
that  Court  might  come  to  a  different  conclusion ;  but 
in  that  case  the  Court  confirmed  the  judgment  of  the 
King's  Bench,  and  held  that  Oliver  was  not  entitled  to  be 
discharged  any  more  than  the  lord  mayor.  Accordingly  he 
was  remanded,  as  it  is  expressed  in  the  report,  **  by  the 
unanimous  opinion  of  all  the  barons.'' 

(a)  2  W.  Bl.  758. 
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The  next  case  in  this  class  is  Rex  v.  Flower  (a),  ^hich 
occurred  in  the  time  of  Lord  Kent/on.  He  was  committed  to 
Newgate  under  the  order  of  the  House  of  Lords,  by  which 
he  was  fined  lOOl.,  and  ordered  to  be  imprisoned  in  New- 
gate for  six  months^  for  a  libel  in  the  Cambridge  Intelligence 
on  the  Bishop  of  Llatidaff.  He  brought  a  writ  of  habeas 
corpus  returnable  in  this  Court,  and  the  Court  held  they 
had  no  jurisdiction. 

The  last  case  upon  this  subject  is  Rex  v.  Hobhouse  (b), 
Mr.  Hobhouse  had  been  committed  by  the  House  of  Com- 
mons ;  he  sued  out  a  writ  of  habeas  corpus  returnable  in 
this  Court.  The  ground  of  his  application  was  stated  by 
himself,  that  the  House  of  Commons  not  having  authority 
to  commit  him,  this  Court  ought  to  take  cognizance  of  the 
matter,  and  tiiat  he  ought  to  be  set  at  large.  Abbott  C.  J. 
said|  **  Having  conferred  together  upon  this  case,  we  are 
clearly  of  opinion  that  sitting  in  this  Court  we  are  not  au« 
thorized  to  enter  into  the  discussion  of  any  of  the  objections 
taken  by  the  gentleman  on  the  floor  to  this  commitment. 
It  has  been  settled  by  many  precedents  brought  from  time 
to  time  before  the  different  Courts  of  Westminster  Hall ; 
and  finally,  by  the  case  of  Sir  Francis  Burdett  v.  Abbot  {c), 
which  went  by  writ  of  error  to  the  Exchequer  Chamber 
from  this  Court,  and  ultimately  to  the  House  of  Lords,  that 
it  is  competent  for  the  House  of  Commons  to  commit  for 
a  contempt  of  their  privileges.  The  cases  of  Lord  Shajlts^ 
bury  (d)  and  Rex  v.  Paty  (f)  are  decisive  authorities  to  shew 
that  the  Courts  of  Westminster  Hall  cannot  judge  of  any 
law,  custom,  or  usage  of  Parliament,  and  consequently  they 
cannot  discharge  a  person  committed  for  a  contempt  of 
Parliament.  The  power  of  commitment  for  contempt  is 
incident  to  every  Court  of  justice,  and  more  especially  it 
belongs  to  the  High  Court  of  Parliament,  and  therefore  it  is 


(a)  8  T.  R.  3U. 
{b)  2  Chit.  Rep.  207 ;  3  B.  & 
Aid.  420. 
(c)  14  East,  1;  in  £xch.  Cb^ 


4  Taunt.  401;  in  Dom.  Proc.  5 
Dow,  165. 

(«/;  6  How.  St.  Tr.  1269. 

(e)  S  Ld.  Rajfm.  1105; 
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incompetent  for  this  Court  to  question  the  privileges  of  the 

HoQie  of  Commons,  on  a  commitment  for  an  offence  which 

tb^btfe  adjudged  to  be  a  contempt  of  those  privileges."  v. 

It  has  likewise  been  decided,  that,  where  there  has  been      ^'^vsard 

and  others. 

t  cofflmitment  and  discharge  by  a  habeas  corpus,  no  action  Argument  for 
viil  lie  for  the  false  imprisonment.     Bushelfa  case  (a)  and  defendanu. 
Hmond  V.  HowelHb)  prove  this.  P«*«  t^**"* 

^  '  '^  judgft  have    ' 

InlasA's  case(c),  Williams^s  cnse^d),  and  the  case  of  disclaimed 

MlCMs  servant  (f),  which  were  committals  by  the  House  •'""    w^'o"* 

of  Commons,  if  an  action  had  been  brought,  the  question 

would  have  arisen  directly f  whether  any  such  privilege  to 

commit  existed,  and  it  is  clear  that  the  Courts  would  not 

bife  mterfered. 

The  next  class  of  cases  shews,  that  whatever  is  decided  Oecistont  of 
bj  Courts  of  exclusive  jurisdiction  is  conclusive,  so  that  clasWe  iaris-' 
wberever  incidentally,  in  another  Court,  any  question  thereon  diction  bind- 
iriiet,  the  Court  where  the  question  arises  incidentally  is  Courts. 
bottDd  by  the  opinion  of  the  Court  of  original  jurisdiction. 
Tbere  are  cases  also  which  shew  that,  in  various  instances, 
t  Court  of  peculiar  jurisdiction  has  interposed  to  prevent 
questions,  that  ought  to  be  decided  by  itself,  from  coming 
for  decision  before  any  other  tribunal  whatever.     First,  the  Mitchell  v. 
^Qestioo  of  prize  or  no  prize,  cannot  be  tried  at  the  Com-  ^^^^' 
ntoo  Law,  but  must  be  tried  in  the  Court  of  Admiralty ; 
Hitchill  V.  Rodney  (f). 

luHome  v.  Earl  Camdeiiig),  the  Court  of  Common  Pleas  Home  v.  L)rd 
granted  a  prohibition  to  the  Lords  Commissioners  of  Ap-  ^^"'*''* 
peal  from  the  Court  of  Admiralty,  with  respect  to  certain 
property  taken  as  prize  and  sought  to  be  distributed  accord- 

• 

ntg  to  the  act  of  parliament;  but,  upon  a  writ  of  error,  that 
judgment  was  reversed  in  the  King's  Bench ;  and  upon  a 
^ritof  error  brought  in  the  House  of  Lords,  the  judgment 

(a)  Vaaghan,  J35 ;  1  Mod.  1 19,  {d)  1  Hals.  92. 

1B4;  J.Jones,  13;  3  Keb.  322;  {e)  1  Hats.  112. 

Preem.  1.  (/)  2  Br.  P.  C.  423. 

{h)  1  Mod.  184.  (g)  1  H.  Bl.  476. 

(c)  1  Hats.  190. 
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of  this  Court,  reversing  the  judgment  of  the  Court  of  Com- 
mon Pleas,  was  affirmed  (a). 

Le  Caux  v.  Eden  (b)  is  a  still  stronger  case.  That  was 
an  action  of  trespass  and  false  imprisonment,  by  one  of  the 
crew  of  a  ship  taken  as  a  prize  by  a  privateer,  and  it  was 
held  that  an  action  did  not  lie,  the  ship  having  been  taken 
as  prize  and  released  by  the  Admiralty.  So  in  the  judg- 
ment given  by  Lord  Mansfield^  in  Linda  v.  Rodney  (c),  his 
lordship  says,  ^^  The  nature  of  the  action  being  prize  or  no 
prize,  which  not  only  authorizes  the  Prize  Court  but  ei- 
cludes  the  Common  Law,  the  Common  Law  cannot  entertain 
or  give  any  opinion  where  there  is  a  question  arising  that  is 
properly  referable  to  a  Court  of  peculiar  jurisdiction." 

The  decisions  of  foreign  courts  of  prize,  professing  to  be 
guided  by  the  law  of  nations,  during  war  in  an  enemy's 
country,  are  held  to  be  binding  in  all  courts,  even  as  to  the 
facts  that  are  foimd  in  the  judgment;  Geyerv.Aguilar{d)\ 
Hughes  V.  Cornelius  (e). 

The  same  doctrine  prevails  with  regard  to  other  Courts ; 
of  which  the  following  instances  may  be  cited :  Bouchier  v. 
Taylor (f),  Martin  v.  JVilsford(g),  FuUer  v.  Fotch{h), 
Prudham  v.  Phillips {i\  Duchess  of  Kingston's  case  (A*), 
Da  Costa  v.  Villareal{l),  Scott  v.  Shearman  {m),  Cooke  v. 
Sholl{n),  Brit  tain  v.  Kinnaird  (p)  (where  the  judgment 
of  Richardson  J.  is  very  much  in  point),  and  Sart  v. 
M^Namara(p). 

The  following  cases  shew,  wherever  incidentally  a  ques- 
tion comes  before  a  court  which  has  not  original  jurisdic- 


(a)  Judgment  reversed  by  K.  B. 
4  T.  R.  382 ;  Judgment  of  K.  B. 
afRrmed  in  Dom.  Proc.  2  H.  Bl. 
533;  6  Bro.  P.C.  203. 

(6)  2  Doug.  594. 

(c)  2  Doug.  613,n. 

(d)7T.R.  681. 

(e)  2  Show.  232. 

(/)  4  Br.  P.  C.  708. 

{g)  Cartb.  323. 


(A)  lb.  346 ;  S.  C.  Holt,  287. 

(i)  Arab.  763. 

(A:)  20  How.  St.  Tri.  537-45; 
Amb.  756. 

(/)  2  Str.  961. 

(im)  2  W.  Bl.  977. 

(«)  5  T.  R.  255. 

(o)  1  Brod.  &  B.  432. 

(p)  Cited  in  Rex  v.  NartoB,  4 
Price,  154,  n. 
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tioo  upon  it^  that  the  court  incidentally  deciding  the  ques-         .g^^ 
tion  is  bound  by  the  law  of  the  court  of  original  jurisdiction.      \^^/^ 
Juion  V.  Byron  (a),  Shatter  v.  Friend  (6),  Barnes'^  case(c),    Stockdale 
Gould  V.  Gapper{d),  Carter  v.  Crawley  {e),  Hansard 

So  the  Courts  of  Law  would  be  bound  by  the  resolutions     ®°^  °^*'®"- 
of  the  House  in  Wilket^s  case(y^;  the  last  resolution,  as  to  de^ndants.^*^ 
there  being  no  privilege  in  cases  of  libel,  being  the  law  to 
the  present  day. 

Other  cases  shew  that  courts  of  exclusive  jurisdiction 
ha?e  been  in  the  habit  of  preventing  the  interference  of 
other  courti;  Anonymous  {g)^   Cawlhome  v.  Campbell  {h\ 
where  an  elaborate  judgment  was  pronounced  by  Eyre 
C.  B.J  and  which  was  acted  upon  in  Anonymous (i).    In 
the  same  manner  the  Court  of  Chancery  will  not  allow  a 
receiver  to  be  sued;  Angela.  Smith  (k),  Ex  parte  Clarke  (i), 
Serjeant  Scroggs*s  case  (m).     The  House  of  Lords  eier- 
cised  exactly  the  same  jurisdiction  in  18^7  un'der  the  guid- 
ance of  Lord  Eldon  C,  and  treated  an  action  brought  by  a 
person  in  the  Court  of  Conscience,  for  an  umbrella,  which 
he  had  left  in  the  lobby  of  the  House,  as  a  contempt  (n). 
Esacdy  the  same  course  had  been  pursued  by  the  House  of 
Lords,  in  Biggs* s  case  (o),  in  1761 ;  and  in  Hyde's  case  (/>), 
in  1788. 

Another  class  of  cases  may  be  cited,  in  which  to  avoid  Other  cases 
any  questions  of  privilege,  although  no  act  of  either  House  ^  t?  ^1/  "° 
was  in  quesdon,  still,  to  prevent  the  possibility  of  a  collision,  to  avoid  coUi- 
it  has  been  held,  that  no  action  could  be  maintained.    Such 
are  the  actions  for  a  false  or  double  return,  which,  it  is  clear, 
do  not  lie  at  common  law.  The  point  first  arose  in  Nevill  v. 

(a)  2  Lev.  64;    S.  C.  2  Salk.  (g)  1  Lane,  55. 

537.  (h)  1  Anstr.  205,  n. 

{h)  S  Salk.  547;  8.  C.  1  Show.  (t)  1  Anstr.  205. 

158—172.  Ik)  9  Ves.  385. 

(c)  2  Roll.  R.  157.  (0  1  Russ.  &  Mylne,  563. 

{d)  3  East,  472;  S.  C.  5  East,  (m)  6  Bac.  Abr.  530,  Privilege^ 
345.                                                     (B.  2). 

(f)  T.  Raym.  496.  (n)  59  Lords' Journ.  199,  206. 

(/)  19  How.  St.Tr.  981 ;  5.  C.  2  (o)  32  Lords'  Joura.  185. 

Wib.  161.  ip)  38  Lords'  Jouro.  250. 


North  C.  J. 
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1839.        Slroud(a),  but  was  not  decided;  and  although  the  contrary 

\^-^r^      ^^^  j^^jj  j^  BernardUton  v.  Some(b),  whicii  is  relied  on 
Stock  DA  LB 

V,  by  the  other  side,  that  case  was  overruled  in  error;  and 

^d''*the'*  Nor/A  C.  J.  held,  that  the  remedy  must  be  provided  by  the 
Argument  for  legislature,  who  accordingly  passed  the  7  &  8  IVill.  3,  c.  7- 
defendants.       T^g  judgment  of  North  C.  J.  is  of  extreme  importance. 

where  held*no  ^^  ®*'^'  "  '  "^"®^  needs  reflect  upon  the  second  reason  I 
jurisdiction,  to  gave  against  the  action,  that  the  matter  of  it  is  alieni  fori. 
g*,Q„^  I  find  myself,  and  my  brothers  that  argued  for  the  action, 

Judf^ment  of    engaged  in  a  discourse  of  the  nature  of  a  double  return,  and 

the  course  of  Parliament  upon  it,  which^  as  a  judge,  I 
cannot  so  well  speak  to.  I  had  the  honour  to  be  of  this 
House  of  Commons,  and,  whilst  I  was  there,  I  considered 
as  well  as  I  could  the  course  of  the  proceedings  of  the 
House,  and  am  therefore  able  to  speak  something  of  them, 
and  I  am  brought  into  this  discourse  necessarily  by  this 
action;  but  I  must  needs  say,  it  is  an  improper  discourse 
forjudges,  for  they  know  not  what  is  the  course  of  Parlia- 
ment, nor  the  privilege  of  Parliament.  When  the  Lords  in 
Parliament,  whom  they  are  bound  to  assist  with  their  advice, 
ask  the  judges  anything  concerning  the  course  or  privilege 
of  Parliament,  they  have  answered  that  they  know  them 
not,  nor  can  advise  concerning  them.  If  in  Parliament  we 
do  not  know  nor  can  advise  concerning  these  things,  how 
can  we  judge  upon  them  out  of  parliament  ?  We  ought  to 
know  before  we  judge,  and  therefore  we  cannot  judge  of 
things  we  cannot  know.  Our  being  engaged  in  a  course 
improper  forjudges,  shews  the  action  to  be  improper  as 
much  as  any  other  argument  that  can  be  made ;  and  this 
argument  arises  from  my  brothers  that  argued  for  the  action. 
It  is  my  opinion  that  no  new  device  ever  was  or  can  be 
introduced  into  the  law,  but  absurdities  and  difficulties  arose 
upon  it  which  were  not  foreseen,  which  makes  me  very 
jealous  of  admitting  novelties." — (That  was  an  action  of  the 

(a)  2Sid.  168;  S.C.  2Lev.ll5;      430;  in  Exch.  Ch.  6  How. St.  Tr. 
3  Lev.  30.  1070;  in  Doin.  Proc.  6  How.  St. 

(6)  3  Lev.  114;  Freeman,  390,      Tr.  1117. 
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first  impressioDi  and  so  is  this.) — *'  But  in  matter  relating 
to  the  Parliament,  which  is  my  second  ground,  there  is  no    ^ 
needof  introducing  novelties,  for  the  Parliament  can  pro-  v. 

vide  new  laws  to  answer  any  mischiefs  that  arise,  and  it  ought     ^1,^01^,*^ 
to  be  left  to  them  to  do  it.''  Argument  for 

That  judgment  was  affirmed  in  the  House  of  Lords  (a),  detbudaiits, 
and  tbe  same  jugdment  was  given  in  Onslow's  case  {b),  and 
in  Prideaux  v.  Morris  (c),  where  Holt  C.  J.  himself  re- 
cognized the  doctrine.  In  Wynne  v.  Middlelon  (d),  indeed, 
WUIes  C.  J.  expressed  an  opinion,  that  the  action  did  lie  at 
common  law,  but  that  is  clearly  contrary  to  all  the  authorities. 

Tbe  next  class  of  cases  comprises  those  in  which  prose-  Cases  of  ac- 
cutioDs  or  actions  have  been  brought  for  what  passed  in  ge^^^jons  ^w' 
Parliament  or  for  acts  done  by  the  authority  of  Parliament,  acts  done  in 
III  all  these  cases  it  will  be  found  it  was  either  held  origin- 
ally that  the  prosecution  or  action  could  not  be  maintained, 
or  any  judgment  in  favour  of  such  prosecution  or  action  has 
been  reversed.     The  earliest  case  upon  this  subject  is  the 
Bishop  of  Winchester's  case  (e) ;  where  it  was  determined 
that  a  Court  of  Common  Law  had  no  jurisdiction  to  inquire 
whether  the  bishop  was  amenable  for  having  absented  him- 
self from  Parliament.     In  Plowden*s  case  (/)  an  informa- 
tion was  filed  in  this  Court  against  the  defendant  for  de- 
parting from   Parliament  without  license,   the  defendant 
traversed,  but  the  issue  was  never  tried. 

Strode,  it  is  well  known,  was  imprisoned  for  proposing  a 
bill  in  parliament  (g),  which  was  the  occasion  of  passing 
Strode*s  Act,  to  reverse  the  judgment  against  him,  4  Hen,  S, 
c.  8,  this  was  afterwards  resolved  by  both  Houses,  in  \G67  (A), 
to  be  a  general  act.  In  Sir  J.  Eliot's  case  also  (t),  ihe 
prosecution  for  acts  done  in  parliament  in  the  first  instance 
succeeded  :  but  the  judgment  was  reversed  in  the  House  of 

(«)  6  How.  St.  Tr.  llir.  (c)  4  Inst.  U. 

(6)  9  Vent.  37 ;  S.C.Z  Lev.  39.  (/)  1  Pari  Hist.  635;  4  Inst.  U. 

(c)2Salk.  502;  S.C.  1  Lutw.  (g)  1  Hats.  85;  4 Pail.  Hist. 85. 

82.  (h)   9   Coinm.  Joum.    19;    12 

(d)  1  Wili.  125;  S.  C.  Willes,  Lords' Joum.  166. 

597.  (0  13  How.  St.  Tr.  293. 
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1839.        Lords  (a)  and  overruled  by  the  petition  of  right*     Rex  v. 

^'^^^^^       Williams  (b)  is  also  a  strong  legislative  authority  in  favour" 
Stockdale        _  ,      ,  -     , 
i;.  of  the  defendants. 

^^i^^h^"^  In  that  case  an  elaborate  argument  was  prepared  by  Siir 

Ar«Tumcnt  for    ^^^^^^  Atkyns,  at  that  time  a  retired  judge,  but  which  wa* 
defendftnts.      never  delivered,  as  the  report  in   2  Show.  471.  evidently 

?l^»?^*^''f'"      contains  all  that  passed,  which  could  not  have  occupied 
If  imams  case.  ,  *^   ,  ,         *^ 

five  minutes.  The  judgment  of  the  Court,  which  fined 
Williams  10,000/.  for  having,  as  Speaker  of  the  House  of 
Commons,  given  an  order  for  the  printing  of  Dangerfield's 
Narrative,  it  is  well  known,  was  one  of  the  chief  grounds 
alleged  for  dethroning  James  9.  That  case  cannot  be  dis- 
tinguished from  the  present,  for  if  it  was  rightly  decided,  the 
defendants  cannot  resist  the  present  action.  The  House  of 
Commons  however  voted,  in  1688,  that  the  judgment  was 
illegal,  and  a  clause  in  the  Bill  of  Rights  {IW.S^M.  c.  d,) 
distinctly  points  out  the  illegality  of  the  proceedings. 

It  has  been  alleged  that  the  fine  was  collusively  imposed 
in  Rex  v.  Williams  (c)  as  in  Skinner  v.  East  India  Com' 
pany  {d) ;  but  this  fact  is  not  clearly  made  out. 

An  attempt  has  been  made  to  draw  a  distinction  between 
prosecutions  and  actions ;  and  it  is  said  that  prosecutions  only 
are  mentioned  in  the  Bill  of  Rights.  But  could  it  be  intended 
that  the  Speaker  and  members  of  the  House  should  be  free 
from  criminal  proceedings,  and  yet  be  liable  to  actions  for 
damages,  and  be  placed  at  the  mercy  of  a  jury,  and  become 
liable  to  an  amount  utterly  ruinous  for  any  thing  done  by 
them  under  the  authority  of  the  House  ?  The  case  of  Sir 
William  Williams^  when  taken  in  conjunction  with  the  Bill 
of  Rights,  is  an  authority  to  shew  that  neither  prosecution 
nor  action  can  properly  be  brought  against  the  Speaker,  or 
any  officer  of  the  House,  for  any  thing  done  under  its  autho- 
Jayv.Topham,  rity.     Jay  v.  Topham  (e)   is  another  case  of  the  same  sort. 

It  was  an  action  of  trespass  against  the  Serjeant-at-arms  for 

(a)  See  3  How.  St.Tr.  319, 333.  ((/)  3  Hnts.  345. 

(6)  13  How.  St.  Tr.  1369.  («)  2  Nels.  Abr.  1248,  cited  14 

(c)  13  How.  St.  Tr.  1369.  East,  102,  n.  (a). 
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execating  a  warrant  grauted  by  the  Speaker.     The  defend-        1839. 

at  pleaded  that  the  Court  ought  not  to  have  cognizance       ^"^v^^ 

of  the  matter,  for  that  he  did  the  act  under  the  authority  y, 

of  the  House  of  Commons:  and,  on  demurrer,  the  Court.      Hansard 

'     and  others. 

comprising  Sir  F.  Pemberton  and  Sir  T.  Jone$,  held  the  plea  Argument  for 
to  be  bad.  After  the  Revolution,  proceedings  were  taken  de^ndants. 
bthe  House  of  Commons  against  these  judges  for  their 
jadgment;  and  they  alleged,  on  examination  at  the  bar,  that 
tbeir  judgment  proceeded  on  the  ground  of  the  plea  being 
btd,  as  a  plea  to  the  jurisdiction ;  and  acknowledged,  that 
if  the  plea  had  been  in  bar,  it  would  have  been  good.  They 
were,  however,  committed  by  the  House,  and  properly,  for 
it  appears  by  the  plea  in  2  Ne/s.  Abr.  1248,  and  Topham*s 
petition  to  the  Commons,  10  Comm.  Jour.  l64,  that  after 
his  plea  to  the  jurisdiction  had  been  overruled,  he  pleaded 
the  orders  of  the  House  in  bar,  and  judgment  was  given 
tgalDst  him.  The  decision  therefore  of  Pemberton  and 
Jmt  according  to  their  own  shewing  was  either  wanton  or 
corrupt.  In  Verdon  v.  Topham  (a),  which  was  a  similar  ac- 
tion, the  plea  was  to  the  jurisdiction,  and  was  therefore  bad. 
In  Lord  Peterborough  v.  Williams  (6),  which  was  an  ac- 
^on  arising  out  of  the  same  proceedings,  no  judgment  was 
ever  given. 

Dangerfield  himself  was  also  prosecuted  for  publishing 
The  Narrative  (c),  but  no  account  of  the  trial  is  to  be 
fouDcl  which  states  what  act  of  publication  was  complained 
of.  It  may  have  been  for  some  publication  which  the  order 
of  the  House  did  not  cover.  If  it  was  for  presenting  The 
Narrative  at  the  bar,  it  was  an  act  done  in  Parliament,  and 
clearlj  legal. 

The  next  case  is  Burdett  v.  Abbot  (d),  which  was  an  action  Burdett  v. 
against  the  Speaker  for  issuing  a  warrant  for  the  plaintiff's 
arrest,  and  it  was  held  that  the  action  would  not  lie.     That 

(«)  T.  Jones,  208.  603. 

(6)  «  Show.  505 ;  IS  How.  St.  (</)  In  K.  B.,  14  East,  1 ;  in  Ex. 

Tr.  1437.  Chnmb.,  4  Tnunt.  401 ;  in  II.  of 

(0  3  Mod.  68;  11  How.  St.Tr.  Lords,  5  Dow,  165. 
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case  is  a  direct  authority  for  the  defendants.  Burdett  v. 
Colmun{a)  which  was  an  action  arising  out  of  the  same 
proceedings,  against  one  of  the  parties  making  the  arrest,  is 
material  to  shew  that  there  is  no  distinction  between  the 
officer  of  the  House  and  a  member  of  the  House,  and  that 
the  same  protection  was  to  be  extended  to  both  (&).  Sup- 
pose Sir  Francis  Burdett,  instead  of  bringing  trespass,  had 
brought  an  action  for  libel  against  the  Speaker,  as  he  might, 
the  cases  would  have  been  identical  with  the  present,  and  ail 
the  grounds  of  the  judgment  in  that  case  would  have  been 
equally  applicable  here. 

There  are  several  cases  in  which  an  action  would  have 
been  brought  if  it  had  not  been  always  admitted  that  no  ac- 
tion at  law  lay.  For  instance,  at  the  time  the  Commons  dis- 
puted the  jurisdiction  of  the  Lords  in  matters  of  appeal  from 
Equity,  and  when  they  committed  the  counsel  in  the  case 
of  Shirley  v.  Fagg{c)  who  appeared  in  the  House  of  Lords 
against  the  defendant,  who  was  a  member  of  the  Com- 
mons. There  was  a  violent  collision  between  the  two 
Houses,  but  it  was  not  settled  by  an  action,  but  by  the 
House  of  Commons  acknowledging  that  the  Lords  pos- 
sessed this  jurisdiction.  It  is  alleged  that  the  reason  no 
action  has  ever  been  brought  is,  because  the  people  have 
always  submitted  to  the  House  of  Commons,  but  the  con- 
stant recurrence  to  the  writ  of  habeas  corpus  in  the  cases 
of  Lord  Shaftesbury,  Paty,  Flower^  Crosby,  Murray,  and 
Hobhouse,  shews  that  individuals  have  always  been  foimd  to 
question  at  law  what  has  been  done  by  either  House.  It  is 
laid  down  by  Littleton ,  s.  108,  that  the  not  bringing  an  ac- 
tion when  it  might  be  brought,  if  maintainable,  is  the 
strongest  evidence  that  no  such  action  lies. 


(a)  In  K.  B.  14  East,  163;  5.  C. 
(in  the  H.  of  Lords)  5  Dow,  170. 

(Ji)  Lord  Brougham,  who  was 
sitting  on  the  Bench,  stated  that 
Burdett  v.  Colman  never  went  to 
the  House  of  Lords;  that  he  was 
counsel  in  Burdelt  v.  Abbott,  and 
that  Clifford,  who  argued  it  in  the 


Exchequer  Chamber,  died  before 
1817.  His  lordship  however,  on 
the  following  morning,  stated  that 
he  found  he  had  been  mistaken; 
and  that  Courtewnf  had  ai^gued  the 
case  in  the  House  of  Lords, 
(c)  6  How.  St.  Tr.  1121. 
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Next  as  to  the  cases  supposed  to  be  favourable  to  the  plain-         1839. 
tiff.    In  Atwi/IVh  case  (a),  A  iwyll  being  member  for  Exeter,     f^^^^^^^ 

^y  J  OCK  PA  LE 

and  having  writs  of  fi.  fa.  and  ca.  sa.  issued  against  Inni,  v. 

brought  the  matter  before  the  House  of  Commons,  who       nd'^^^h'^J* 
applied  to  the  Lords  on  the  subject ;  and  this  is  relied  on  Argument  for 
to  shew  that  the  House  of  Commons  is  not  a  court  of  defendants, 
exclusive  jurisdiction  on  privilege.     But  the  application  to  able^to^Dki'n- 
the  Lords  was  in  the  nature  of  a  conference,  and  the  act  tiff, 
that  was  passed  on  the  subject  was  necessary  in  order  to  AtwylV^  case, 
preserve  to  Atwj/lts  creditor  his  remedy  when  the  session 
should    be   closed.      Larke^s   case(&),   and   the    cases    of  I^ir/cc's  case. 
Clerke  (c)  and  Si/de  (d),  are  similar.     The  Prior  of  MaU 
ton*8  case  (e)  is  supposed  to  be  unfavourable  to  privilege, 
but  it  is  difficult  to  see  how  it  bears.     It  was  an  action 
against  the  sheriiF  of  York  for  arresting  the  Prior  on  his 
return  from  parliament  by  his  horses  and  harness,  and  no 
further   proceedings   appear.      Next  comes   Trewyimard'a 
case  (y*),  where  a  member  of  parliament,  in  execution  for 
debt,  was  discharged  by  order  of  the  House  of  Commons, 
and  an  action  was  brought  against  the  sheriff  for  an  escape, 
but  no  judgment  appears.     The  case  therefore,  like  the  pre- 
ceediug,  is  of  no  authority.     But  the  argument  of  Dyer  for 
the  sheriff  is  applicable,  ''  although  Parliament  should  err 
in  granting  this  writ  (that  is  in  setting  a  member  at  liberty,) 
yet  it  is  not  reversible  in  another  Court."     1  Dyer,  Clb, 
Donne  v.  Walsh  (g)  is  a  case  in  which  the  servant  of  a  Donne  v. 
peer,  being  sued  in  debt  on  bond,  obtained  a  writ  of  privi-      ^    * 
lege,  setting  out  a  custom  that  neither  lords  nor  knights 
&€.,  Dor  their  servants,  ought  to  be  arrested  or  impleaded 
during  parliament;  but  the  Court  held  that  the  privilege 
did  not  extend  to  prevent  the  defendant  from  being  im- 
pleaded, and  ordered  him  to  plead  over.     There  however 
the  question  of  privilege  arose  incidentally,  no  act  of  either 
House  was   in   question,  and  the   privilege  claimed   was 

(a)  1  Hats.  48.  (e)  1  Hats.  12. 

(6)  1  Hats.  17.  (/)  1  Hals.  59. 

(r)  1  Hats.  34.  (g)  1  Hats.  41. 
(d)  i  HaU.  44. 
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1839.        merely  personal.     Ryver  v.  Cosins  (a)  is  to  the  same  effisct* 

^•^^^^"^^      PledalFs  case  (b)  is  the  next,  when  the  two  Houses  resoW- 

^  ed,  that  bindmg  a  member  to  appear  in  the  Star  Chamber 

Hansard      aft^r  t^e  session,  was  no  breach  of  privilege.     In  Cooli^n 
and  others.  i       r       ,   ^i  n  /.        i 

Argument  for   ^"^®  ^^^'  where  the  Lord  Chancellor  refused  to  allow  the 

defendants.       immunity  of  a  Member  of  the  Commons  from  a  subpoena, 

the  parliament  was  dissolved  before  the  question  was  de- 
cided, and  therefore  the  precedent  is  valueless. 
Bent/on  v.  The  next  case  is  Beni/on  v.  Evelyn  (d)  which  has  been 

Ridsbsd.  supposed  to  be  an  authority  to  shew,  that  there  is  a  general 

jurisdiction  in  the  Courts  of  Law  to  examine  and  overrule 
what  is  done  by  authority  of  Parliament.  Upon  examina- 
tion it  will  be  found  that  there  no  question  arose  in  which 
either  House  of  Parliament  was  interested.  The  action 
was  clearly  barred  by  the  Statute  of  Limitations,  and  the 
suggestion  that  the  defendant  was  privileged  was  an  inge- 
nious expedient  on  the  part  of  the  plaintiff,  by  which  he 
sought  to  deprive  the  defendant  of  the  benefit  of  his  plea. 

The  action  was  in  indebitatus  assumpsit  for  goods  sold  and 
delivered  on  the  1st  of  April,  1657;  the  plea  was  non  assump- 
sit infra  sex  annos.  Replication,  that  the  defendant  was  a 
Member  of  the  House  of  Commons  at  the  time  of  the  pro- 
mise, and  till  the  death  of  Charles  \,  when  parliament  was 
dissolved  by  such  death,  and  that,  by  the  privilege  of  Par- 
liament, every  person  being  a  member  thereof  is  and  ought 
to  be  free  from  all  actions,  suits,  and  prosecutions,  unless 
for  treason,  felony,  or  breach  of  the  peace,  so  that  it  is  not 
lawful  to  sue  out  any  original  writ  or  bill  against  a  member 
of  Parliament  from  any  Court  of  our  lord  the  king  sitting 
the  parliament,  and  that  from  the  death  of  Charles  1,  to 
2gth  May,  12  Charles  2,  (l660,  the  date  of  the  Resto- 
ration,) there  was  not  any  Court  of  Chancery  of  our  lord 
the  king  from  which  an  original  writ  could  issue  ;  nor  any 
other  Court  of  record  of  our  lord  the  king  open,  in  which 
the  plaintiff  could  have  brought  his  action  in  that  interval ; 

(a)  1  Hats.  42.  (c)   1  Hats.  96. 

lb)  Pr^nne's  Reg.  4th part,  12 13.  (d)  0.  Bridg.  324. 
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andlhtt  the  action  was  brought  within  six  years  from  the         18S9. 

29lh  May,  1^  Charles  2.     The  rejoinder  by  the  defendant     ^^^^^^"^ 
"^  .       .     •^  "^  Stockdale 

was,  that  the  cause  of  action,  if  any,  accrued  to  the  plam-  v. 

tiff  on  the  20th  of  July,  21  Chas.  1.  ( 1645),  and  that  from     aJj  o'here. 
thence  to  the  death  of  the  late  king,  and  from  thence  hitherto  Aivument  for 
the  Court  of  Chancery  and  other  superior  Courts  at  Westmin-  defendanu. 
ster  were  open  :  so  that  the  plaintiff  might  have  freely  pro- 
secuted his  action  with  effect.     There  was  a  sur-rejoinder 
hj  the  plaintiff,  *'  that  the  defendant  was  a  member  of  par- 
liament till  SOtb  January,  )649,  so  that  the  plaintiff  could 
not  sue  out  any  original  writ  or  bill  against  him ;  and  that 
from  thence  till  the  29th  May,  1660,  there  were  no  Courts 
of  our  lord  the  king  in  which  the  plaintiff  could  have  sued 
the  defendant."     Whereupon  there  was  a  demurrer  and  a 
joinder  in  demurrer.     Upon  the  record  there  really  was  no 
question  for  argument,  for  it  was  admitted  that  much  more 
than  six  years  had  elapsed  from  the  cause  of  action  accruing 
QHtil  the  suing  out  of  the  writ,  which  was  the  commence- 
ment of  the  action.    The  2 1  Jac,  1,  c.  l6,  contains  no  excep- 
tion with  regard  to  members  of  parliament,  or  with  regard 
to  the   suspension  of  the  Courts  of  justice ;    and   it  was 
wholly  unnecessary  for  tlie  Court  to  consider  the  question 
whether  a  member  of  parliament  was  privileged  from  being 
sued  sitting  the  Parliament  or  not.     The  whole  Court  con- 
curred in  the  doctrine,  that  even  if  the  member  had  been  so 
privileged,  the  statute  would  still  have  been  a  bar.     Besides 
the  judgment  rested  on  the  ground  that  it  was  necessary  to 
decide  a  question  of  privilege  arising  incidentally,  which 
may  be  admitted,  and  this  was  the  way  Bay  ley  J.  considered 
the  case  (a). 

Sir  Orlando  Bridgman  C.  J.  went  into  the  subject  at 
great  length,  but  his  dicta  with  regard  to  privilege  were 
dearly  extrajudicial.  The  only  reason  he  gives  for  entering 
upon  the  question  is  the  regard  he  had  for  his  oath,  which 
really  could  have  no  bearing  on  it ;  for  if  there  had  been  a 
resolution  of  the  House  of  Commons  on  the  subject,  that 

(a)  In  Burdett  v.  Abbot,  14  East,  33. 
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1839.         would  have  been  a  declaration  of  the  law  of  Parliar 

^/^^^^      which  his  oath  would  have  bound  him  to  be  suided  by.  I 
Stockdalf.  .  .  i 

o.  IS  clear  that  he  did  not  beheve  there  had  been  any  such  re 

a^nd  mhera  ^'^"*  The  authorities  cited  by  Sir  O.^nWgmara  do  not  8U| 
Argument  for  '^'^  argument.  The  first  case  from  39  Edw.  3,  f.  14  A,  m 
defendants.       shews  that  the  certificate  of  the  Bishop  as  to   bastar 

conclusive^  and  is  cited  for  that  point  by  Fitzherbert  (a 
Rolle(b),  and  it  does  not  touch  the  question  of  privilege  i 
The  other  case  cited  by  him,  Staunton  v.  Staunton(c),  i 
more  applicable,  for  no  question  of  privilege  arose  t 
and  the  decision  in  the  case  throws  no  light  on  the  poi 
to  the  exclusive  jurisdiction  of  parliament.  Fitzha 
case  {d)  proves  nothing.  In  that  case  there  was  a  dis 
between  the  two  Houses :  Fitzharris  having  been 
peached  by  the  Commons  for  high  treason^  the  Lord: 
solved  that  he  should  be  proceeded  against  at  common 
and  the  Commons  voted  this  resolution  to  be  a  deni 
justice.  Parliament  having  been  dissolved  two  days 
this  vote^  Fitzharris  was  indicted  at  common  law, 
pleaded  in  abatement,  that  an  impeachment  was  pei 
against  him ;  but  the  Court  overruled  the  plea,  and  he 
tried  and  executed.  But  in  this  case  no  question  of  | 
lege  arose,  and  the  judgment  of  the  Court  proceeded  oi 
ground  that  an  impeachment  depending  after  the  Hou 
Commons  was  dissolved  was  no  bar. 
Lord  hanbw  The  next  case  is  that  of  Knol/j/s  or  Lord  Banbur 
rif%  case.         ^jj^  ^^  being  indicted  for  murder  pleaded  in  abatcmeni 

he  was  Earl  of  Banbury.  The  replication  stated, 
the  defendant  had  petitioned  the  Lords  to  be  tried  on 
indictment,  and  they  disallowed  his  peerage ;  on  dem 
to  the  replication  it  was  overruled  and  properly,  becaus 
Lords  without  a  reference  from  the  crown  (which  waa 
averred)  have  no  jurisdiction  in  matters  of  peerage.  It 
after  that  case  that  Lord  Holt  C.  J.,  being  summoned  hi 

(rt)  Fitz.  Abr.  Bastardy,  pi.  8.  ((/)  8  How.  St.  Tr.  223. 

(h)  3  Roll.  Abr.  599, 1. 35.  (c)  12  How.  St.  Tr.  116 

(c)  Fitz.  Abr.  13,  E.  3,  Voucher,  Salk.  509;  1  Ld.  Raym.  10. 
119« 


Stockdale 
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the  Lords,  very  properly  refused  to  give  any  reasons  in  an         1339. 

irregular  manner  for  the  judgment  he  had  pronounced.    The 

celebrated  case  of  Ashby  v.  While  (a)  is  supposed  to  be 

»  authority  for  the  plaintiff,  but  the  question  there  was  not      Hansard 
,  ,  ,  and  otiiers. 

one  of  parliamentary  privilege,  but  turned,  as  Lord  Holt  said,  A-gumenr  fo 

on  the  common  and  statute  law.     The  decision  itself  was  de^ndants. 

condemned  by  Lord  Mansfield  in  Milward  v.  Sergeant  (6), 

tliough  it  has  been  held  since  that  the  action  will  lie  if  there 

was  any  malice  in  the  returning  officer ;  £)rifu;e  v.  Coulton{c), 

Foxv.Corbettid). 

The  case  of  The  Duchess  of  Somerset  v.  The  Earl  of  Duchess  of 

Manchester  ie)  is  cited  for  the  dicta  contained  in  it.     That  '5?'"r*5',V 

^  '  Earl  of  Man- 

vas  a  case  before  the  delegates  touching  the  will  of  the  Chester. 
Earl  of  Es^x.  The  defendant,  being  a  Peer,  wrote  a 
letter  to  the  delegates,  claiming  forty  days  privilege  before 
the  session  to  put  off  the  sentence.  The  letter  was  clearly 
waste  paper,  which  the  delegates  need  have  taken  no  notice 
of.  They  however  came  to  certain  resolutions,  which  were 
hasty  and  extrajudicial.  The  Duchess  of  Kingston's 
ca8c(/)  may  perhaps  be  referred  to,  where  on  a  trial  for 
bigamy  it  was  held  that  the  sentence  of  the  Ecclesiastical 
Court,  which  had  been  obtained  by  the  fraud  of  the 
Duchess  might  be  impeached.  It  was,  however,  fully  ad- 
initted,  that  a  valid  sentence  of  the  Ecclesiastical  Court 
would  have  been  conclusive.  The  decision  of  Lord 
BroHghamC.  in  Long  Wellesley's  case(g)  has  been  relied  on ;  Long  Welles- 
kut  his  decision  there  was  in  conformity  with  the  resolution  -^  *  ^*®' 
of  the  House  of  Commons.  In  his  preface  to  that  judg- 
ment (A)  his  lordship  has  fallen  into  several  inaccuracies 
on  the  subject.  He  supposes  the  claim  of  servants  of 
members  to  be  free  from  arrest  was  illegal ;  it  was  however 
recognized  by  the  law  of  the  land  till  abrogated  by  the  10 
(ieo,  d,  c.  50,  and  not,  as  is  alleged  by  him,  silently  aban- 
doued.     He  supposes  also  that  members  formerly  claimed 

(fl)  2  Ld.  Raym.  938 ;  S.  C.  14  (c)  Pryn.  Reg.  Part  4,  1 214. 

How.  St,  Tr.  095.  (/)  20  How.  St.  Tr.  355. 

{b)  14  East,  59,  n.  (g)  2  Russ.  &  Mylne,  639. 

(c)  1  East,  563,  n.  (A)  4  Ld.  Brougham's  Speeches, 

(d)  Cited  14  East,  62.  342* 
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18S9.         the  privilege  of  sanctuary  for  their  houses^  but  no  such  claim 

y^^"^^      wag  ever  asserted.      Lechmere  C/iarltoiis  case  (a)   is   the 
Stockdalb  ...  ,1  T  )/         » 

V,  last  upon  this  subject.     In  that  case  also  Lord  Cotlefihata 

and^'Ue^  C.  rejected  the  claim  of  privilege  in  conformity  with  the 
ArRumeni  for  ^^P^^^  of  the  Commons  of  privileges,  that  no  such  privi- 
defendaots.       lege  existed  (6). 

^harlltm'  ^^^'  '^'*®  '^^'  P^'"'  ^^  ^^  ^^^^  ^"*  '^'  ^^^^  ^'^^  House  of 

cnse.  Commons  has    the   privilege  of  ordering  reports,  though 

Tliird  proposi-  criminatory,  to  be  published.     If  the  House  has  this  power, 

of  course  no  action  can  be  maintained  for  what  is  done  in 
the  exercise  of  it.  It  is  conceded  that  such  reports  and 
papers  may  be  lawfully  printed  for  the  use  of  the  members 
of  the  House,  and  may  be  distributed  among  them,  but  the 
delivery  of  a  copy  to  any  one  not  a  member  of  the  House 
is  said  to  be  illegal.  Assuming  that  the  circulation  must 
be  confined  amongst  the  members  of  the  House,  and  that 
the  court  can  inquire  what  is  the  extent  of  the  privilege, 
there  would  be  no  defence  to  this  action.  Upon  the  record 
there  is  a  publication  admitted  to  a  person  not  alleged  to  be  a 
member.  And  it  does  not  appear  whether  the  publication  in 
this  case  was  for  sale;  but  that  circumstance  is  immaterial. 
Unimportance  It  may  be  observed  that  this  question  is  of  no  importance 
pla?i"iiF ^"  ^^   ^^  ^^^  plaintiff,  though  of  the  greatest  importance  to  the 

public.  For  it  being  conceded  that  658  copies  may  be 
published  for  the  members  of  the  House  of  Commons, 
and  a  number  of  copies  also,  it  is  presumed,  for  the  House 
of  Lords,  the  plaintiff  is  exposed  to  have  his  character  black- 
ened before  some  of  the  most  distinguished  members  of 
society,  without  any  possibility  of  redress.  He  is  not  even 
enabled  to  obtain  a  copy  of  the  report,  to  ascertain  what  the 
attack  is,  for  any  one  communicating  it  to  him  would  be 
subject  to  an  indictment  for  publishing  a  libel.  But  how 
is  the  circulation  to  be  confined  to  members  ?     What  is  to 

(o)  2  Mylne  &  Craig,  316.  two  Houses  of  Parliament  formed 

(6)  The  Attoraey-General  here  still  but  one  court,  and  that  they 

read  passages  from  **  Lex  Parlia-  are  superior  to  ail  other  courts  of 

mentaria,  or  a  Treatise  of  the  Law  the  kingdom,  and  that  it  is  not 

and  Custom  of  the  Parliament  of  competent  to  the  judges  to  judge  of 

England,"  5  ^,  83,  to  prove  that  the  any  law  or  privilege  of  ParliamtDt. 
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be  dooe  with  their  copies  when  they  die,  or  when  they  cease         1839. 

to  be  members  '^     Is  it  allowable  to  give  the  peers  copies.    ^      ^^ 

or  toe  judges  who  are  summoned  to  the  House  of  Lords^  v, 

or  the  public  libraries  ?     Is  it  possible  that  there  can  be  a      Haksabd 

.....  .  .       ^""  others. 

rule  at  law,  which  it  is  so  impossible  to  obey.     The  privi-  Argument  for 

lege  of  publishing  can  be  proved  to  exist  in  three  ways  :   1.  defendants, 
by  the  necessity  for  it ;  2.  by  usage  ;  3.  by  its  having  been     ^^^*      j  . 
acquiesced  in.     1st.  There  is  no  absolute  necessity  for  the  euce  of  privi- 
limited  privilege  of  publishing  for  the  use  of  members^  which  ^  * 
is  conceded  to  exist ;  as  they  might  always  be  present  to  hear 
the  reports   read.     But  convenience  points  out  that  they 
tboold  be  printed ;  the  same  necessity  exists  for  the  publi- 
cation of  reports  generally.     In  the  reign  of  Hen.  8  the 
Chancellor  directed  the  members  to  repeat  in  their  coun- 
ties what  they  had  seen  and  heard. 

It  being  in  the  power  of  parliament  to  make  the  most  Expediency  of 
violent  changes  in  the  law,  it  is  fitting  that  the  people  should  ^^^ 
be  informed  of  the  grounds  of  legislation.  It  is  shewn  by 
Hume  that,  prior  to  the  27  Hen,  S,  dissolving  monasteries, 
reports  of  commissioners  were  published  pointing  out  the 
abuses  which  prevailed  in  those  establishments.  So  on  all 
important  changes  of  the  law,  by  the  Exclusion  Bill,  or  Sus* 
pension  of  the  Habeas  Corpus  Act,  the  Regency  Bill,  the 
Abolition  of  Slavery,  and  the  Poor  Law  Amendment  Act, 
It  was  quite  requisite  that  the  people  should  be  informed 
why  such  great  changes  in  the  laws  were  made.  So  also 
with  regard  to  gaols  the  people  are  deeply  interested  in  any 
tneainres  affecting  their  regulation. 

Again,  the  inquisitorial  powers  of  the  Commons  cannot 
be  exercised  unless  the  people  are  informed  of  the  grounds 
on  which  the  House  proceeds.  Suppose  a  charge  was 
brought  against  a  judge  for  corruption,  or  for  incapacity 
trough  age,  how  could  the  Commons  hope  to  obtain  his 
removal  unless  the  public  voice,  after  communication  of 
the  facts,  should  bear  them  out  in  their  proceedings.  It 
iQust  be  conceded  that  the  Votes  and  Journals  of  the  House 
*>f  Common  must  be  made  public.  The  orders  of  the 
House  of  Commons  published  in  the  Votes  have  often  the 
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1839.         force  of  law  both  with  regard  to  Private  Bills  and  other  mat' 

^"^'^^      lers  of  w  hich  the  public  are  bound  to  take  notice.     So  also 

^,  any  one  may  search  the  Commons' Journals,  and  they  are  con^ 

IIanbaro      tinually  given  in  evidence  in  Courts  of  Law.     Tlie  questioiB 
and  odiers.  ,     ^  .         .  .      ^  .       , 

Areumcnt  for    ^^^^  ^^'  would  an  action  he  for  any  thmg  contamed  m  the? 

defendants.       Votes  and  Journals  ?     If  not,  it  may  be  shewn  that  there  » 

no  distinction  between  the  Votes  and  Journals   and  thes& 
Reports ;  this  very  report  might  have  been  printed  amongst 
the  Votes,  and  it  depends   upon  the  will   of  the   House 
whether  these  should  be  printed  altogether  or  whether,  if" 
more  convenient,  they  should  be  printed  separately. 
Proof  of  usage      ^*  Next  as  to  usage,  although  it  seems  singular  that  in  argu— 
of  privilege.      Jug  ^  demurrer  counsel  should  be  called  upon  to  look  out  oF 

the  record,  and  to  bring  forward  facts  in  support  of  the  pri* 
vilege  alleged  in  the  plea.  The  instances  of  usage  are  col- 
lected in  the  House  of  Commons*  Report  from  the  Commit- 
tee on  Publication  of  Printed  Papers,  8th  May,  1837.  Be- 
sides which  there  are  other  instances.  The  earliest  express 
proof  of  publication  is  in  i641,  but  no  earlier  authority  can 
be  found  for  the  privilege  of  printing  for  the  use  of  mem- 
bers. Till  the  reign  of  Elizabeth  there  is  no  instance  of 
the  privilege  of  commitment.  It  is  probable,  however, 
that  before  the  invention  of  printing  some  mode  of  circula- 
tion of  information  by  the  parliament  was  in  use,  just  as 
acts  of  parliament  were  published  at  the  county  courts. 
From  1641  to  1680  various  resolutions  are  to  be  found  for 
printing  specific  papers,  an  instance  of  which  is  to  be  found 
in  Thompson's  case  (a),  where  the  form  of  appointment  of  a 
printer  is  to  be  found. 

In  1 680,  a  general  resolution  was  adopted,  for  printing 
the  votes  and  proceedings  of  the  House,  which  has  been 
renewed  every  session,  with  the  single  exception  of  the  year 
1 702.  During  all  that  time  more  copies  have  been  printed 
than  were  necessary  for  the  use  of  members,  and  sale  to  the 
public  has  been  made,  with  full  knowledge  of  the  House. 
It  has  been  said  that,  as  the  usage  commenced  under  the 
long  Parliament  in  1641,  the  precedent  is  valueless;  but  at 

(a)  8  How.  St.  Tr.  1. 
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that  period  the  government  was  regular,  and  statutes  passed        1339. 
then  are  still  in  force;  and  it  is  not  till  after  Charles  1.  left      ^^^n-^^ 
London  for  the  North,  that  Hatsell  hys  it  down  that  the        o*^^'^^!-* 

precedents  are  not  to  be  quoted.    After  the  Restoration,  this      Hansard 
,  111!  1  ^^^  others. 

precedent  was   adopted   and   acted  upon   to   the   present   .  ^ 

hour,  and  the  debate  upon  the  subject,  4  Pari.  Hist.  1306,  de^ndants. 

in  168O,  is  worthy  of  attention.     Orders  for  printing  have 

been  made  in  two  different  forms,  one  in  general  terms, 

the  other  for  the  use  of  members.     Sometimes  it  will  be 

^ound  that,  on  debate,  the  general  printing  is  negatived,  and 

^he  limited  resolution  adopted.     Occasionally  papers  have 

l^en  first  directed  to  be  printed  for  the  use  of  members, 

^nd  afterwards  they  have  been  ordered  to  be  printed,  with« 

^ut  any  restriction.    These  papers,  so  published,  have  often 

^nd  necessarily  contained  criminatory  matter.   The  Reports 

On  the  South  Sea  Bubble,  Slave  Trade,  and  Municipal 

Corporations,  may  be  referred  to  as  examples. 

3.  Next,  it  is  to  be  shewn,  that  there  has  been  acquiescence  Authorities 

in  this  usage,  which  appears  sufficiently  from  this,  that,  ex-       "*^*' 

cept  in  Rex  v.  Williams  {a\  and  the  proceedings  by  the 

present  plaintiff,  no  attempt  has  ever  been  made  to  dispute 

the  legality  of  the  publication.     Litt.  s.  108,  states,  that 

*'  no  action  being  brought,  proves  that  no  action  will  lie  ;'* 

and  Buller  J.  in  Le  Caux  v.  Eden  (&),  holds  language  to 

the  same  effect.     If  the  Speaker  is  to  be  held  responsible 

for  the  publication  of  Reports,  every  person,  who  thinks 

his  character  attacked,  may  bring  him  before  any  tribunal, 

civil  or  criminal;  for,  according  to  Hawkinses  P.  C.  b.  I, 

c.  28,  s.  7,  any  thing  published  hurtful  to  the  feelings  of 

another  is  a  libel.     The  Lord  Chancellor,  as  Speaker  of 

the  House  of  Lords,  is  in  the  same  position.     A  parlia- 

mentary  recognition  of  the  circulation  of  these   Reports 

among  the  public,  is  to  be  found  in  the  42  Geo.  3,  c.  63, 

s.  10,  which  enables  members  of  parliament  to  send  the 

votes  or  proceedings  in  Parliament  by  the  post,  free  from 

expense. 

The  following  are  all  the  objections  which  can  be  urged 

(a)  IS  How.  St.Tr.  1369.  (6)  2  Dougl.  60S. 
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1B39.        against  the  privilege.     Ist.  It  is  said  that  it  is  altering  tb< 
^""^^^^^^      law  of  the  laud  to  declare  that  libels  may  be  lawfully  sold 

Stockdale      t>  I  •      •  •  •  .....  .  .  , 

i;.  but  this  IS  petitio  prmcipu,  because  it  assumes  that   tb 

Hansard      Commons,  by  the  law  of  the  land,  have  no  power  to  orde 
and  others.  .      .  . 

ArEument  for   ^^^  publication.     2d.  It  is  asked,  shall  the  House  of  Com 

defendants.      mons  open  a  libel  shop  ?     But  this  is  the  same  objection  ii 

Objections        other  words ;  an  indictment  might  as  well  be  called  a  libel 
urged  ngainst  '  °.  . 

privilege.  and  the  office  of  the  clerk  of  assize  a  libel  shop.     3d.  It  i 

said;  shall  a  private  individual  suffer  from  an  illegal  act 
and  have  no  remedy?     But  this  again  begs  the  question 
It  must  be  first  shewn  there  is  a  wrong,  and  there  must  b( 
damnum  cum  injuria  to  give  a  cause  of  action.     It  is  no 
every  loss  or  inconvenience  that  constitutes  a  wrong.     Foi 
many  of  the  most  opprobrious  expressions,  that  can  be  ap- 
plied  to  a  man  or  woman,  no  action  lies.     So  on  a  prose^ 
cution  for  felony,  with  an  honourable  acquittal,  althougli 
the  defendant  may  have  been  ruined  by  the  vexation  and 
expense,  he  has  no  remedy,  unless  the  prosecution  was  in- 
stituted through  malice.     So  no  action  will  lie  against  a 
witness  for  evidence  given  by  him,  or  against  a  counsel, 
or  for  a  committal  by  either  House,  or  against  a  commander 
for  suspending  an  officer,  or  for  loss  of  letter  against  the 
postmaster-general,  or  for  any  confidential  communication, 
or  for  exhibiting  articles  of  the  peace,  even  though  falsely, 
or  for  impressment  of  seamen.     4th.  It  is  said  that  the 
privilege  cannot  belong   to   the   Commons,  because   the 
Speaker,  at  the  beginning  of  every  Parliament,  asks  for 
certain  privileges  from  the  Crown,  and  this  is  not  among 
them.     But  privileges  are  inherent  in  the  House  of  Com- 
mons, and  as  ancient  as  prerogative.     The  prayer  to  the 
Crown  was  only  begun  in  the  reign  oi  Hen*  4,  and  the 
House  of  Commons,  in  1621,  entered  a  protest  on  their 
journals  (a),  claiming  their  privileges  as  the  birth-right  of 
Englishmen.     5th.  It  is  said  the  privilege  is  unnecessary ; 
and  that  without  it,  reports  would  be  sufficiently  circulated 
in  the  same  manner  as  debates.     But  there  is  a  marked 
difference  between  the  two.    With  regard  to  reports,  only 

(a)  1  Hat8«  78. 
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oertain  papers  are  to  be  published;  a  discretion  is  exer*        18S9. 

eked  by  the  House ;  and,  when  necessary,  an  order  must      ^^-^n^^^ 

be  given,  which  must  be  carried  into  effect  by  the  Speaker  «. 

asd  officers  of  the   House.      But   debates  are  published      Hansard 

*^  and  others, 

witbout  the  authority,  and  aganist  the  orders  of  the  House,  Areument  for 

because  occasionally  it  has  been  found  most  expedient|  and  defendants. 

it  is  their  privilege,  to  have  their  debates  in  private.     6th.  ^"J^cUons 

.  .  .  urged  against 

It  has  been  said,  reports  might  be  published,  without  any  privilege, 
libellous  matter ;  but  this  is  impossible,  where  matters  of 
abuse  are  to  be  inquired  into.  It  has  also  been  suggested, 
that  the  party  aggrieved  should  be  recompensed  out  of  the 
public  purse,  in  an  action  for  damages;  but  the  conse- 
quence of  such  a  rule  would  be  to  encourage  all  manner  of 
actions,  and  exorbitant  damages  would  often  be  given  when 
the  public  bad  to  pay.  Besides,  this  rule  would  still  leave 
the  Speaker  exposed  to  criminal  proceedings.  7th.  It  is 
said  that  all  privileges  must  exist  by  prescription ;  and  the 
recent  origin  of  this  has  been  shewn.  But  this  objection 
would  defeat  all  the  privileges  of  the  House  of  Commons; 
for  it  has  only  become  a  separate  branch  of  the  legislature 
since  the  time  of  legal  memory.  The  jurisdiction  of  the 
Court  of  Chancery,  of  the  House  of  Lords  on  appeals 
from  equity,  and  of  the  Courts  at  Westminster  Hall,  all  de- 
pend on  usage  commenced  since  that  period.  The  power, 
which  it  has  been  decided  belongs  to  a  Court  of  Oyer  and 
Terminer,  to  prohibit  publication  of  its  proceedings,  Rex 
^*  Clement  (a),  does  not  appear  to  have  been  exercised  be- 
fore the  impeachment  of  Lord  Melville,  in  1806.  Com- 
Qiitments  by  the  House,  it  has  been  shewn,  do  not  date 
hack  earlier  than  the  reign  of  Elizabeth ;  so  also  the  power 
of  the  House  to  discharge  members  confined  under  civil 
process  for  debt,  without  writ  of  privilege,  is  of  very  recent 
origin;  Colonel  Pittas  case (6).  So  also  printing  for  the 
use  of  members  does  not  date  back  earlier  than  l64l.  Be- 
fore the  invention  of  printing.  Com.  Dig.  Pari.  (G  23) 
shews  that  acts  were  transcribed  and  proclaimed  at  the 
County  Courts  and  that  every  man  might  take  a  copy  of 
(a)  4  B.  &  Aid.  918.  (b)  2  Str.  985. 
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1839.         them,  but  that  this  mode  of  publication  was  disused  j 

^■^^'"^^       printing  had   been  adopted.      Printing,   therefore,    c 

^^"^"     merely  in  place  of  a  former  mode  of  publication.     8th. 

Hansard  hacknied  topic  of  abuse  has  been  relied  upon,  whici 

and  others.  ,  i        i      i-  j 

,  -  been  already  discussed. 
Argument  for  -^ 

de^ndauts.  The  authorities  on  this  branch  are  now  to  be  refeiTC 

Authorities       In  Lake  v.  King  {a),  it  was  held  that  printing  and  disti 
for  usage.  .  ....  i  r 

Lttk      K'       '"S  copies  of  a  petition  to  members  of  a  committee 

lawful,  though  it  contained  criminatory  matter.  Rex  v. 
liams{b)  is  also  an  authority  for  the  defendant,  as  the  dec 
in  it  may  be  considered  to  have  been  reversed  by  the  13 

Rexy.Wright.  Rights,  1  TV.  8^  M.  sess.  2,  c.  2(0-     In  Rex  v.  Wrigh 

Lord  Kenyan  and  the  Court  refused  a  criminal  inform 
for  publishing,  without  the  order  of  the  House,  a  cop} 
Report  of  a  Secret  Committee  of  the  House  of  Come 
containing  an  alleged  libel  on  Home  Tooke;  and  his  Ion 
said,  "  it  is  impossible  for  us  to  admit  that  the  procee< 
of  either  of  the  Houses  of  Parliament  are  a  libel.*' 
case,  therefore,  goes  much  further  than  the  present. 

Rei  V.  CU'  In  Rex  v.  Clement  (e),  a  court  of  oyer  and  terminer  is 

an  order  to  prohibit  the  publication  of  proceedings  b 
them ;  and  it  was  held,  after  much  discussion,  that  < 
court  of  justice  has  a  right  to  make  such  orders  as  an 
cessary  for  the  pure  administration  of  the  law;  and  th< 
fendant  having  been  fined,  and  the  fine  estreated  int< 
Duchy  Court  of  Lancaster,  that  Court,  assisted  by  Baylt 
and  HuUock  B.,  held  that  the  order  and  fine  were  legal 
In  Laj/er*8  case  (g),  on  the  other  hand,  the  judges  of 
Court  ordered  the  publication  of  the  trial.  So  also  in  ( 
fiey  v.  Longman  (A),  it  will  be  seen  that  the  House  of  L 
ordered  Mr.  Gurney  to  publish  the  proceedings  in  ] 

(a)  1   Saund.    131  a;    »S.  C.    1  TF^nn,  to  show  that  the  9th a 

Lev,  240.  of  the  Bill  of  Rights  did  refer 

(Jb)  13  How.  St.  Tr.  1369;  S.C.  case. 
Comb.  18.  (d)  8  T.  11.293. 

(c)  The  Attorney-General  here  (e)  4  B.  &  Aid.  218. 

cited  a  MS.  in  the  handwriting  of  (/)  Cited  from  a  MS.  not 

^xtWilliam  Williams,  in  the  posses-  (g)  16  How,  St.  Tr.  93, 

sion  of  the  Right  Hon.  C.  Williams         (h)  13  Vcs.  493. 
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Melville's  trial,  and  that  no  other  person  should  presume  to        i839. 
publish  the  same.     The  same  order  was  made  on  the  trial      ^-^v-^i/ 
of  J)t.  Sacheverel,  in    1717,  of  Lord  Lovat,  in   1746,  of  ^^ 

Uri  Ferrers,  in  1760,  of  Lord  Byron,  in  176J,  and  of  the      Hansard 
Duchess  of  Kingstofi,  in  1776.     So  in  Mauley  v.  Owen  {a),  .  ^' 

Lord  Hardfcicke  held  that  the  lord  mayor,  as  first  in  the  defeodancs. 

commission  at  the  Old  Bailey  sessions,  was  entitled  to  grant  Authorities 

I        ,     .        .  ,       r       1  !•  1  •         •  •       »  c^     ^^^  usage, 

the  exclusive  right  of  publishing  the  sessions  papers.     So 

ibo,  the  evidence  taken  at  a  court-martial  may  be  ordered 
to  be  published,  although  impeaching  the  conduct  of  the 
prosecutor ;  Jekyll  v.  Moore  (6),   Home  v.  Lord  William 
Bentinck{c).     In  Greenwood  v.  Prist  (d),  it  was  held  that 
I  calumnious  statement,  by  a  person  in  the  pulpit,  made 
booft  fide,  was  not  actionable.     Cutler  v.  Dixon  (e)  decided 
that  an  action  would  not  lie  for  exhibiting  articles  of  the 
peace,  although  calumnious,  nor  for  libellous  words  in  affi- 
di¥it8,  Astley  v.  Young  {f)\  nor  for  communications  made 
bonft  fide,  without  any  purpose  of  slander.  Cleaver  v.  Sar^ 
raude{g)\  or  in  matters  wherein  the  party  had  an  interest, 
Fairman  v.  Ives^h),  Captain  Baillie\  case(t).     So  also  if 
I  man  is  charged  in  a  court  of  justice  with  forgery,  or 
other  crimes,  though  falsely,  no  action  lies ;  Beauchamps  v. 
Croft  (k),  Buckley  V.  Wood  (I) 'y  nor  for  a  calumnious  ad- 
vertisement published   bon'^  fide   to   obtain   information; 
Delany  v.  Jones  (m).    In  Blackburn  v.  Blackburn  (//),  where 
I  letter,  impeaching   the   character  of  a   minister  of  an 
Independent  congregation,  was   held  libellous,  it  clearly 
would  not  have  been  so  if  the  statement  had  been  made 
bona  fide. 
To  shew  that  there  is  not  always  a  remedy  for  a  loss, 

(a)  Cited  in  M'dkr  ?.  Taylor^  {g)  Cited  1  Camp.  268. 

4  Barr.  98S9.  (A)  5  B.  &  Aid.  649. 

(*)  1  N.  R.  341.  (i)  21  How.  St.Tr.  1. 

(c)  9  B.  &  B.  130.  (ii)  Dy.  285  a. 

(d)  Cro.  Jac.  91,  cited   1 3  St.  (/)  4  Rep.  14  b. 
Tr.  1387.  (wi)  4  Esp.  191. 

(e)  4  Rep.  14  b.  (n)  4  Bing.  395. 
(J)  2  Burr.  807. 
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1839.         Stockdale  v.  Oriwhyn  (a)  may  be  referred  to,  where  it  was 

y^^^"^      held  that  no  actiou  would  He  for  pirating  a  scandalous  book. 
Stockdale  . 

V.  On  the  same  ground  it  was  held  that  the  expenses  of  print- 

Hansard      '      gy^j^  ^  book  could  not  be  recovered ;  Popkit  v.  Stock* 

and  others.         °  »        r 

Argument  for    dale(b), 

defendants.  ^g  to  proof  being  required  of  the  exercise  of  the  privilege 

foru9°flge.^*       by  the  House  of  Commons,  the  judgment  of  Wilmot  C.  J., 

in  Rex  v.  Almon  (c),  may  be  referred  to.  Application  was 
there  made  to  the  King's  Bench,  for  publishing  a  libel  on 
the  Court,  and  his  lordship  said,  "  the  power  which  the 
Courts  of  Westminster  Hall  have  of  vindicating  their  own 
authority  is  coeval  with  their  first  foundation."  Tbe  same 
principles  will  be  found  in  Beaumont  v.  Barrett  (rf),  where 
it  was  held  by  the  Privy  Council  that  the  power  of  punish- 
ing contempts  was  inherent  in  every  legislative  assembly. 

No  authorities  are  to  be  found  the  other  wav.  In  Rex 
V.  Lord  Abingdon  (e),  it  was  held,  most  properly,  that  a 
peer  was  not  justified  in  publishing  a  speech  spoken  in  par- 
liament.  He  did  so  without  the  order  of  the  House,  and 
evidently  with  the  view  of  calumniating  an  individual.  So 
in  Rex  v.  Creevet/  (f),  where  the  defendant  published  a 
speech,  spoken  in  the  House  of  Commons,  without  the 
order  of  the  House,  the  Court  held  it  to  be  unauthorized, 
and  libellous.  The  next  case  is  Stockdale  v.  Hansard  (g), 
tried  in  1837.  In  that  case.  Lord  Denman  C.  J.  certainly 
did  express  a  strong  opinion  as  to  the  privilege  in  question. 
But  as  the  record  contained  in  that  case  a  plea  of  justifica- 
tion as  well  as  of  not  guilty,  and  a  perfect  defence  under  the 
justification  was  established,  the  counsel  were  not  prepared 
to  argue  the  great  constitutional  question,  and  did  little  more 
than  cite  Rex  v.  Wright  {h).  As  so  little  discussion  was 
then  gone  into,  the  question  may  be  considered  res  Integra, 

(a)  2  C.  &  P.  146;  5  B  &  C.  (c)  1  Esp.  226. 

173.  (/)  1M.&8.  273. 

(6)  2  C.  &  P.  198.  Ig)  7  C.  &  P.  731. 

(c)  Wilm.  Opin.  &  Judg.  254.  (A)  8  T.  R.  293. 

[d)  J  Moore's  P.  C.  Rep.  59. 
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The  Report  of  the  Committee  of  the  House  of  Commons        1839. 
on  the  question  has  been  published  since  the  decision  of      ^"^^v^^ 
that  case,  and  may  be  referred  to  as  an  authority  on  the  ^ 

point.    That  committee  comprised  not  only  the  greatest     Hansard 
statesmen  of  the  day  (a),  but  lawyers  of  the  highest  emi-  .  . ' 

oenre  in  the  profession.     This  committee  was  unanimous,  defendants, 
with  the  exception  of  Sir  Robert  Lfglis,  that  the  privilege  Authorities 

•  for  usage, 
existed. 

An  improper  reference  has  been  made  to  the  oaths  of  the 

judges,  as  if  their  oaths  required  them  to  decide  against 

privilege.     Their  oaths  require  them  duly  to  administer 

the  law,  and  if  privilege  be  part  of  that  law,  it  would 

be  according  to  their  oaths  that  this  privilege  should  be 

respected. 

The  advice  given  by  Lord  Bacon  C,  to  a  judge  of  the 

Common  Pleas,  when  sworn  in  before  him,  may  be  referred 

to  :  "  That  you  contain  the  jurisdiction  of  the  Court  within 

the  ancient  merestones,  without  removing  the  mark  (6)/' 

There  are  also  memorable  words  of  Lord  Tenterden  C.  J. 

on  the  subject,  in  Ex  parte  Cowan  (c),  when  this  Court  was 

applied  to  for  a  prohibition  to  the  Lord  Chancellor  sitting 

in  bankruptcy :  "  We  wish  not  to  be  understood  as  giving 

any  sanction  to  the  supposed  authority  of  the  Court  to  direct 

a  prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy. 

If  ever  the  question  shall  arise,  the  Court,  whose  assistance 

may  be  invoked  to  correct  the  excess  of  jurisdiction  in 

another,  will  take  care  not  to  exceed  its  own." 

Curwood,  at  the  close  of  the  Attomey-Generars  argu- 
ment, applied  for  time  till  the  following  morning  to  make 
his  reply. 

(a)  The  Select  Committee  con-  GeorgeStrickland,S)rR,  H.IngliSy 

sisted  of  Lord  Howick,  Sir  Robert  Mr.  Serjt.  Wilde,  Sir  George  Clerk, 

Peel,  Mr.  Atiomey-Generaly  Mr.  and  Mr.  0*Conncll. 

C.  IT.  Williams  Wynn,  Mr.  Tan-  {h)  4  Bacon's  Works,  508,  ed. 

cred.  Sir  W.  W,  Folleit,  Mr.  Char  let  1 803. 

P.  VUtieri,  Sir  Frederick  Pollock,  (r)  3  B.  &  Aid.  130. 
Mr.   Roebuck,   Lord  Stanley ,   Sir 

n  e 
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Stock DA LB 

V. 

Hansard 
and  others. 
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Lord  Den  MAN  C.  J. — You  may  have  till  the  next  term 
for  your  reply.  I  see  that,  in  Burdett  v.  Abbot  (a),  the 
plaintiff's  counsel  was  heard  in  Hilary  term,  the  Attorney- 
General  was  heard  in  Easter  term,  and  the  Court  gave 
judgment^  after  a  reply^  on  the  same  day  that  the  Attorney- 
General  was  heard.  I  observe  that  the  plea  does  not  state 
exactly  when  the  Resolution  of  the  House  of  Commons 
passed  ;  it  appears,  in  fact,  that  it  was  come  to  on  the  30th 
May,  1837>  whereas  the  declaration  is  dated  May  13th. 


Sir  J.  Campbell  A.  G.  It  is  stated  under  a  videlicet 
The  facts  are,  that  the  Report  of  the  Committee  was 
made  on  the  8th  May,  before  the  present  action  had  been 
heard  of,  but  it  was  not  taken  into  the  consideration  of 
the  House  till  the  30th  May.  In  the  interval  the  action 
was  brought. 


make  law. 


Tuetday,  Curwood  in  reply  (ft).     Notwithstanding  the  vast  body 

May  28M.     ^f  authorities  cited  on  the  other  side,  most  of  which  are  in- 
^P^3^'        applicable,  the  question  recurs,  whether  a  resolution  of  the 
•h^h"^"H^'  f  House  of  Commons  is  to  overturn  the  existing  law  of  the 
Commons  can  land.    The  insignificance  of  the  plaintiff  is  quite  immate- 
rial.    The  Habeas  Corpus  Act  arose  from  the  oppression 
of  a  mean  individual.    The  ship-money  question  was  raised 
by   a   case  relating  only   to   a  few  shillings.      As  to  the 
personal  weight  of  the  members  of  the  committee  of  the 
House  of  Commons,  it  will  have  no  influence  with  the 
Court. 

It  is  admitted  that,  when  the  law  of  Parliament  comes 
incidentally  before  the  Court,  it  must  decide  upon  it,  and  yet 
it  is  alleged  that  the  Court  is  totally  ignorant  of  that  law. 
With  regard  to  the  cases  cited,  those  only  are  worthy  of 
attention  which  were  decided  in  times  of  quiet,  when  no  bias 
could  be  attributed  to  the  judges.     In  the  earlier  times. 


(o)  14  East,  1.  judgment  delivered  in  Trinity  term 

(fr)  The  reply  was  made  and      following. 
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the  House  of  Commons  did  not  claim  to  decide  on  their        1839. 
privileges,  but  petitioned  the  king  and  obtained  an  act  of    ^^^'^^ 
tie  legislature,  Larkes*  case  (a).     When  the  whole  iegis-  v. 

hture  decided,  then  indeed,  and  then   only,  the    law  of     ^j"!u*^ 
Pirliament  is  to  be   found.     By  degrees,   the  House  of        Reply. 
Commons  claimed  more  privileges   as  they  gained  more  p^^^^  ^^  jj^ 
power,  and  assumed  the  right  of  legislating.     So  far  as  of  Communs 
they  employed  this  power   in   resisting  oppression,  they  Surpaiion. 
were  sanctioned  by  public  opinion.     But  wherever  they 
trenched  upon  public  rights  they  have  been  defeated,  as  in 
Mby  v.  White  (6),  and  Wilkes* s  case  (c).     The  assumption 
of  privilege  has  been  ably  pointed  out  by  Lord  Srougham{d), 
I    who  shews  that  the  Lord  Chancellor  and  Courts  of  Law 
I     will  take  cognizance  of  the  question,  what  is  or  is  not  pri- 
vilege.   If  the  law  of  Parliament  is  part  of  the  law  of  the 
Itnd,  the  Court  is  bound  to  take  notice  of  it,  as  of  other 
portions  of  the  law.      The   fallacy  running  through  the 
whole  argument  on  the  other  side  is  this,  that  the  privileges 
of  the  House  of  Commons  are  assumed  to  be  equivalent  to 
the  power  of  the  legislature.     Thorp*%  case  (e)  is  perpe- 
toally  relied  upon,  but  the  Court  of  Parliament  there  re- 
ferred to,  is  described  in  the  4  Inst*  as  consisting  of  king, 
lords,  and  commons.     If  the  argument  from  Sir  Robert  At- 
t^  is  correct,  that  the  law  of  Parliament,  which  is  inherent 
in  the  legislature,  is  inherent  in  every  part  of  it,  it  would 
follow  that  each  branch  of  the  legislature  might  make  laws 
by  itself.    The  cases  of  Tresilian  and  Belknap,  and  others 
of  the  same  kind,  were  cited  apparently  to  terrify  the  Court. 
Allusions  were  also  made  to  a  popular  judge,  as  being  an 
odious  and  pernicious  character.     It  may  be  observed  also, 
that  a  popular  king  may  be  the  same,  as  Hen,  8  gained  his 
popularity  by  hanging  his  father's  attorney  and  solicitor- 

(«)  1  Hats.  17.  344.      The    passage    from    Lord 

(^)  S  Ld.  Raym.  938.  Brougham  was  here  read,  on  which 

(^)  2  Wils.  151;  16  Pari.  Hist,  the   Attorney-General   had   cora- 

^>580.  mented. 

(4  4  Ld.  Brougham's  Speeches,  (e)  1  Hats.  28. 
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1839.        general.     Rex  v.  Williams  {a)  is  given  up  as  an  authority, 

because  it  was  decided  in  times  of  political  faction.    AW 
Stockdalb  ....  . 

V.  cases  decided  in  similar  periods  should  be  treated  in  the 

Hansard      j^^g  ^^^^ 
and  others.  '' 

]^p}  An  argument  has  been  founded  on  the  analogy  of  Courts 

H.  of  Com-      wl^ich  have  an  exclusive  jurisdiction^   and  it  is  acknow- 

moDsnota       ledged  in  such  cases  that  other  Courts  cannot  interfere, 
court  of  excla-  t^         i       tt  ^  ^  ^  /.         i     • 

sive  juiisdic-     -^^^t  the  House  of  Commons  is  not  a  Court  of  exclusive 

^^"*  jurisdiction  at  all  in  cases  between  individuals.     It  may  be 

said  to  be  not  even  a  Court  of  Justice;  it  cannot  examine 
witnesses  upon  oath,  and  does  not  possess  the  functions 
of  a  Court.  It  is  fully  admitted  that  the  cases  of  commit- 
ment by  the  House  of  Commons  for  contempt  are  not 
examinable  by  the  Courts  of  Law;  but  that  is  on  the  prin- 
ciple, that  every  Court  has  cognizance  of  contempt  against 
itself.  But  even  this  power  has  its  limits,  as  Lord  Holi 
held  in  Regina  v.  Patyijb),  that  if  the  contempt  was 
alleged  to  be  for  bringing  an  action,  the  Court  might  inter- 
fere; and  even  Lord  Kenyon  held,  in  Rex  v.  Wright  (c),  that 
there  might  be  cases  in  which  the  Court  would  take  cog- 
nizance. So  Lord  £//e/<6oro{/gA,  in  JBurdett  v.  Abbot  (d), 
said,  ''if  it  clearly  appeared  from  the  warrant,  that  the 
House  of  Commons  had  acted  illegally,  I  do  not  say  that 
the  Court  would  not  interfere.**  It  is  fully  admitted,  how- 
ever, that  if  the  House  choose  to  commit  for  a  contempt, 
and  do  not  express  the  cause  in  the  warrant,  they  are  at 
liberty  to  do  so  unquestioned.  Whether  the  law  ought  to 
be  so,  is  another  question. 
No  distinction  It  is  said,  that  Courts  of  Law  may  take  cognizance  of 
lege^arisine  ^*"  P"^^'®?®  when  the  question  arises  incidentally,  but  not  when 
directly  or  it  arises  directly.  But  it  is  impossible  to  draw  the  dis- 
^*  tinction.  The  Court  is  bound  to  decide  on  the  question 
whenever  it  comes  before  them  judicially. 

The  Bill  of  Rights  gives  no  sanction  to  any  thing  done  out 
of  Parliament ;  a  warrant  signed  by  the  Speaker  in  Parlia- 

(fl)  13  How.  St.  Tr.  1369.  (c)  8  T.  R.  293. 

{b)  2  Ld.  Raym.  il05.  {d)  14  East,  128. 
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oient  ma;  protect  him,  but  it  would  not  necessarily  protect 
the  officer  for  anything  done  on  it  out  of  Parliament.  It 
is  also  said,  that  if  this  Court  may  take  cognizance  of  the 
law  of  privilege,  so  also  may  the  county  court.  But  this 
argument  applies  to  every  question.  The  expediency  of 
the  practice  is  enlarged  upon.  But  if  it  be  expedient  that 
the  people  should  be  informed  of  what  is  passing  in  Par- 
liament, the  legislature  is  bound  to  publish  nothing  but 
wbatia  correct. 

The  reason  why  actions  have  not  been  brought  for  such 
publications  is  obvious  ;  individuals  have  naturally  been  re- 
luctant to  combat  so  powerful  a  body  as  the  House  of 
Commons.    The  practice  of  parliamentary  publication  does 
not  go  farther  back  than  1640-1,  and  it  is  not  till  1836  that 
publication  on  the  present  extended  scale  has  been  adopted. 
The  report  has  also  been  justified  as  a  confidential  com- 
munication.    But  JRex  V.  Lord  Abingdon  (a),  and  Rex  v. 
Creevey{b),  destroy  this  doctrine.      This  report  is  as  to 
the  state  of  the  gaol  of  Newgate,  but  what  have  the  people 
of  Great  Britain  to  do  with  that  gaol? 

If  the  argument  of  the  Attorney-General  is  correct,  it  goes 
to  the  extent  that  the  House  of  Commons  may  make  laws. 
Hawkins,  and  other  text  writers,  feeling  this,  have  said,  that 
it  is  oot  to  be  presumed  the  House  of  Commons  will  ever 
carry  that  power  to  that  extent.  Junius  remarks  upon  this, 
that  Hawkins  was  a  good  lawyer  but  no  statesman.  The 
instances  of  abuse  previously  cited  need  not  be  repeated, 
but  there  is  one  instance  which  goes  further  than  all  the 
resti  A  member's  servant  was  committed  as  the  father  of  Abuse  of 
a  bafitard;  the  House  of  Commons  held  he  was  entitled  ^ 
to  privilege  of  Parliament,  and  a  discussion  ensued  whether 
he  or  the  constable  was  to  pay  the  costs  (c).  The  in- 
stance of  a  citizen  being  committed  by  the  House  of  Lords 
for  calling  the  badge  of  a  swan,  on  a  nobleman's  waterman, 
a  goose,  is  welllLUown. 
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(c)   1  Com.  Jour.  438,  440-1. 
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Another  consequence  of  this  fallacious  argument  is,  that 
if  each  branch  of  the  legislature  may  declare  the  law,  dif- 
ferent laws  may  be  declared,  and  the  question  then  will  be, 
which  is  the  law  ?  This  was  the  case  in  Shirley  v.  Fagg{a), 
and  might  happen  again.  In  Beau  mo  f tt  w.  Barrett  (b),  it 
was  decided  that  the  legislature  of  Jamaica  might  commit 
for  a  contempt,  but  if  the  Attorney-General  is  correct  in  his 
argument,  they  may  also  publish  libels  with  impunity,  and 
full  liberty  be  given  to  the  slave  owners  in  that  island  of 
saying  what  they  pleased. 


Lord  Denman  C.J. — This  case  is  of  such  importance 
that  we  do  not  think  it  proper  to  give  an  immediate  judg- 
ment. We  may  deliver  our  judgment  on  the  next  paper  day. 

Cf/r.  adv.  vult. 


friday. 
May  3U/. 

Judgment. 


On  the  following  Friday  accordingly,  (May  31st)  the  judg- 
ment of  the  Court  was  delivered  by  their  lordships  seriatim. 

Lord  Denman  C.  J. — This  was  an  action  for  a  publica- 
tion defaming  the  plaintiff's  character,  by  imputing  that  he 
had  published  an  obscene  libel. 

The  plea  was,  that  the  Inspectors  of  Prisons  made  a 
report  to  the  Secretary  of  State,  in  which  improper  books 
were  said  to  be  permitted  in  the  prison  of  Newgate:  that 
the  Court  of  Aldermen  wrote  an  answer  to  that  part  of  the 
report,  and  the  inspectors  replied,  repeating  the  statement, 
and  adding,  that  the  improper  books  were  published  by  the 
plaintiff:  that  all  these  documents  were  printed  by,  and 
under  orders  from  the  House  of  Commons,  who  had  come 
to  a  resolution  to  publish  and  sell  all  the  papers  they  should 
print  for  the  use  of  Members,  and  who  also  resolved,  de- 
clared and  adjudged,  that  the  power  of  publishing  such  of 
their  reports,  votes  and  proceedings,  as  they  thought  con- 
ducive to  the  public  interest,  is  an  essential  incident  to  the 


{a)  6  How.  St.  Tr.  1121. 


{b)  1  Moore's  P*  C.  Rep.  69. 
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due  performance  of  the  functions  of  Parliament,  more  espe-        1839. 
cialli/  of  the  House  of  Commons,  as  representing  a  portion 
of  it. 

The  plea,  it  is  contended,  establishes  a  good  defence  to     ^^^''^^t^^ 
the  action  on  various  grounds. 

I.  The  grievance  complained  of  appears  to  be  an  act         c.  J. 
done  by  order  of  the  House  of  Commons,  a  Court  superior 
to  any  Court  of  Law,  and  none  of  whose  proceedings  are  to 
be  questioned   in  any  way.     This   principle   the  learned 
counsel  for  the  defendant  repeatedly  avowed  in  his  long  and 
laboured  argument;  but  it  does  not  appear  to  be  put  for- 
ward in  its  simple  terms  in  the  report  that  was  published 
by  a  former  House  of  Commons.     It  is  a  claim  for  an 
arbitrary  power  to  authorize   tlie  commission  of  any  act 
whatever,  on  behalf  of  a  body,  which  in  the  same  argument 
is  admitted  not  to  be  the  supreme  power  in  the  State.    The 
supremacy  of  Parliament,   the   foundation   on  which  the 
claim  is  made  to  rest,  appears  to  me  completely  to  overturn 
it,  because  the  House  of  Commons  is  not  the  Parliament, 
but  only  a  co-ordinate  and  component  part  of  the  Parlia- 
ment.    That  sovereign  power  can  make  and  unmake   the 
laws;  but  the  concurrence  of  the  three  legislative  estates  is 
necessary ;  the  resolution  of  any  one  of  them  cannot  alter 
the  law  or  place  any  one  beyond  its  control.     The  propo- 
sition is  therefore  wholly  untenable,  and  abhorrent  to  the 
first  principles  of  the  constitution  of  England. 

II.  The  next  defence  involved  in  this  plea  is,  that  the 
defendants  committed  the  grievance  by  order  of  the  House 
of  Commons  in  a  case  of  privilege,  and  that  each  House 
of  Parliament  is  the  sole  judge  of  its  own  privileges.  This 
last  proposition  requires  to  be  first  considered.  For  if  the 
Attorney-General  was  right  in  contending,  as  he  did  more 
than  once  in  express  terms,  that  the  House  of  Commons, 
by  claiming  anything  as  its  privilege,  thereby  makes  it  a 
matter  of  privilege,  and  also,  that  its  own  decision  upon  its 
own  claim  is  binding  and  conclusive,  then  plainly  this 
Court  cannot  proceed  in  any  inquiry  into  the  matter,  and 
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18S9.  has  nothing  else  to  do  but  declare  the  claim  well  founded, 
because  it  has  been  made. 

This  is  the  form  in  which  I  understand  the  Committee 
Havsabd      of  a  \^iQ  House  of  Commons  to  have  asserted  the  privileges 
of  both  Houses  of  Parliament;  and  we  are  informed  that 

Q^  j^  a  large  majority  of  that  House  adopted  the  assertion.  It  is 
not  without  the  utmost  respect  and  deference  that  I  pro- 
ceed to  examine  what  has  been  promulgated  by  such  high 
authority.  Most  willingly  would  I  decline  to  enter  upon 
an  inquiry  which  may  lead  to  my  differing  from  that  great 
and  powerful  assembly;  but  when  one  of  my  fellow-subjects 
presents  himself  before  me  in  this  Court,  demanding  justice 
for  an  injury,  it  is  not  at  my  option  to  grant  or  withhold 
redress  :  I  am  bound  to  afford  it  if  the  law  declares  him 
entitled  to  it.  I  must  then  ascertain  how  the  law  stands, 
and,  whatever  defence  may  be  made  for  the  wrong-doer, 
I  must  examine  its  validity.  The  learned  counsel  for  the 
defendants  contends  for  his  legal  right  to  be  protected 
against  all  consequences  of  acting  under  an  order  issued  by 
the  House  of  Commons,  in  conformity  with  what  that 
House  asserts  to  be  its  privilege ;  nor  can  I  avoid  then  the 
question,  whether  the  defendants  possess  that  legal  right 
or  not. 

Parliament  is  said  to  be  supreme;  I  most  fully  acknow- 
ledge its  supremacy.  It  follows,  then,  as  before  observed, 
that  neither  branch  of  it  is  supreme  when  acting  by  itself. 
It  is  also  said,  that  the  privilege  of  each  House  is  the  pri- 
vilege of  the  whole  Parliament.  In  one  sense  I  agree  to 
this,  because  whatever  impedes  the  proper  action  of  either, 
impedes  those  functions  which  are  necessary  for  the  per- 
formance of  their  joint  duties.  All  the  essential  parts  of  a 
machine  must  be  in  order,  before  it  can  work  at  all.  But 
it  by  no  means  follows,  that  the  opinion  that  either  House 
may  entertain  of  Jthe  extent  of  its  own  privileges  is  correct, 
or  its  declaration  of  them  binding.  In  the  course  of  the 
argument,  the  privileges  of  the  Commons  were  said  to  be- 
long to  them  for  their  protection  against  encroachment  by 
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the  Lords.     The  fact  of  an  attempt  at  encroachment  may         i839. 

then  be  imagined^  and  we  must  also  suppose,  that  the  Com- 

moDS  would  resist  it.     In  such  a  case,  the  claims  set  up  by 

the  two  Houses  being  inconsistent^  both  could  not  be  weH      Hansard 

^  .   .  and  others. 

founded,  and  an  instance  would  occur  of  adverse  opmions 

,   ,    ,        .  1  M       1  «       •  •!  1  Lord  Denma9 

and  declarations,  while  the  real  privilege,  whenever  it  is         c.  J. 

ascertained,  would  certainly  be  the  inherent  right  of  parlia- 
ment itself. 

The  argument  here  became  historical;  and  we  were 
told  that,  at  the  early  period  when  privilege  was  settledf  the 
three  estates  assembled,  and  embracing  all  the  power  of  the 
state,  never  would  have  left  their  privileges  at  the  mercy  of 
a  very  inferior  tribunal^  especially  when  the  king's  judges 
Mfere  dependent  on  the  crown  and  removable  at  its  pleasure. 
I  cannot  accede  to  the  inference.  If,  in  those  early  times, 
the  Lords  and  Commons  had  felt  the  enlightened  jealousy 
of  dependent  judges,  which  is  here  supposed,  they  would 
not  have  left  them  in  that  state  of  dependence,  equally  dan- 
gerous to  the  character  of  the  judges,  and  to  the  just  rights 
of  diemselves  and  of  all  their  constituents.  But  we  have 
DO  proof  whatever  of  the  constitution  of  this  country  being 
framed  on  abstract  principles ;  there  cannot  be  a  doubt  that 
it  adapted  itself  to  the  exigencies  of  the  several  occasions 
that  arose,  and  gradually  grew  into  that  form  which  the  ends 
of  good  government  require. 

But  while  I  dispute  the  fact  of  privileges  being  settled  in 
the  Aula  Regia,  or  any  other  supposed  constituent  assem- 
bly, on  any  given  principle,  or  indeed  at  all,  I  am  for 
from  believing  that  the  judges  ever  had,  or  ought  to  have, 
by  law,  the  smallest  power  over  Parliament  or  either  House 
of  Parliament.  The  independence  of  Parliament  is  the 
corner-stone  of  our  free  constitution.  The  judges  who 
invaded  it,  in  the  reign  of  James  the  First  and  his  son,  have 
justly  shared  with  those  who  betrayed  the  rights  of  the 
people,  in  the  case  of  ship-money,  the  abhorrence  of  all 
enlightened  men.  But  a  mean  submissiveness  to  power  has 
not  been  always  confined  to  the  judges;  the  same  disposi- 
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1839.         tions  belonged  to  Parliament  itself,  and  to  both  Hou 

*'"*^^^^       When  we  remember  the  sentence  pronounced  against  an 

9.  fortunate  gentleman  of  the  name  of  Floyde  {a),  for  a  si 

Hansaru      offence,  if  it  were  one,  against  King  James  the  Firs 
and  others.  '  '     *^  ,       ^ 

speaking  of  his  daughter  and  son-in-law,  we  shall  allow 
C.  J.  the  two  Houses  had  as  little  sense  of  independence  s 
justice.  The  Commons  resolved,  declared,  and  adjud 
that  his  fortune  should  be  confiscated,  his  body  tortu 
his  name  degraded,  and  himself  imprisoned  for  life. 
Lords  rebuked  the  invasion  of  their  privileges  of  punist 
for  which  the  Commons  humbly  apologized ;  but  the 
tence  was  carried  into  full  effect.  And  can  any  one  bel 
that  these  two  Houses,  thus  vying  in  obsequiousness 
cruelty,  could  entertain  just  views  on  the  constituti 
independence  of  Parliament. 

Another  reason  for  denying  to  the  Courts  of  Lav 
power  in  matters  of  privilege  was  said  to  flow  from  1 
same  supposed  ancient  jealousy  of  the  Lords.  " 
Commons  never  would  have  tolerated  such  an  inquiry^ 
cause  the  decision  might  then  have  come  to  be  reviewe 
appeal  by  the  co-ordinate  and  rival  assembly."  Yet 
Attorney-General  informed  us,  almost  in  the  same  bn 
that  the  appellate  jurisdiction  of  the  Lords  was  of  re 
date,  that  it  originally  belonged  to  the  whole  Parlian 
and  that  it  was  long  warmly  contested  with  adverse  dec 
tions  of  privilege  by  the  House  of  Commons. 

The  case  of  Burdett  v.  Abbot  (^b),  in  1810,  was  an  ai 
brought  against  the  Speaker  himself,  for  an  act  done  by 
in  Parliament,  by  order  of  the  House  of  Commons, 
plaintiff  questioned  his  right,  and,  by  seeking  redress  in 
Court,  eventually  submitted  their  privilege  to  the  dec; 
of  the  House  of  Lords.  At  this  very  moment,  the  def 
ants,  as  acting  by  order  of  the  House  of  Commons, 
our  judgment  in  this  question  of  privilege,  and  the  H 
of  Commons  instructs  the  Attorney-General  to  appei 

(a)  2  How.  St*  Tr.  1158.  (6)  14  East,  1. 
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^ftieir  counsel  before  us.     He  tells  us,  indeed,  that  we  can 
lily  decide  in  their  favour ;  but,  if  we  do,  the  House  of 


;Jl^<ord8  may  reverse  that  judgment  next  week.     Such  is  the  «. 

practice  of  the  nineteenth  century :  yet  we  are  gravely  told      ^1**1*'^ 
^J:iat,  in  the  dark  ages  of  our  his|oryi  the  Commons  were  too 
^nVigbtened  to  allow  any  discussion  of  their  privileges  in  any         c.  J. 
Oourt  whose  judgment  may  be  questioned  in  the  Lords. 
But  it  is  said,  that  the  Courts  of  Law  must  be  excluded 
from  all  interference  with  transactions  in  which  the  name  of 
privilege  has  been  mentioned,  because  they  have  no  means 
of  informing  themselves  what  these  privileges  are.     They 
are  well  known,  it  seems,  to  the  two  Houses,  and  to  every 
member  of  them,  as  long  as  he  continues  a  member,  but  the 
i^Qowledge  is  as  incommunicable  as  the  privileges  to  all  be- 
yond that  pale.    It  might  be  presumptuous  to  ask,  how  this 
(knowledge  may  be  obtained,  had  not  the  Attorney-General 
read  to  us  all  he  had  to  urge  on  the  subject  from  works 
accessible  to  all  and  familiar  to  every  man  of  education. 
The  argument  here  seems  to  run  in  a  circle.     The  Courts 
cannot  be  entrusted  with  any  matter  connected  with  privi- 
lege, because  they  know  nothing  about  privilege ;  and  this 
ignorance  must  be  perpetual,  because  the  law  has  taken 
mch  matters  out  of  their  cognizance. 

The  old  text  writers,  indeed,  affirm  the  law  and  custom 
of  Parliament,  although  a  part  of  the  lex  terra,  to  be  ab 
(minibus  qutRsita  a  muUis  ignorata.    This  and  other  phrases 
repeated  in  the  law  books  have  thrown  a  kind  of  mystery  over 
the  subject,  which  has  kept  aloof  the  application  of  reason 
^d  common  sense.    Lord  Hoh  (a)  in  terms  denied  this  pre- 
sumption of  ignorance,  and  asserted  the  right  and  duty  of 
^c  Courts  to  know  the  law  of  Parliament,  because  the  law 
^^  the  land,  on  which  they  are  bound  to  decide.     Other 
•'"^ges,  without  directly  asserting  the  proposition,  have  con- 
'^ntly  acted  upon  it,  and  it  was  distinctly  admitted  by  the 
Attorney-General  in  the  course  of  his  argument. 

(a)  EcginaY^Faty,  2  Ld.  Rajrm.  1114-5. 
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18S9.  I  do  not  know  to  whom  he  alluded  as  disputing  the  exist- 

ence of  any  parliamentary  privilege.     No  such  opinion  has 
come  under  my  notice.    That  Parliament  enjoys  privileges 
^i^^K^^      of  the  most  important  character,  no  person  capable  of  the 

least  reflection  can  doubt  *for  a  moment.     Some  are  corn- 
Lord  Daman  •     i    tt  f  in 

C.J.         mon  to  both  Houses^  some  peculiar  to  each;  all  are  essen* 

tial  to  the  discharge  of  their  functions.     If  they  were  not 

the  fruit  of  deliberation  in  Aula  Regia,  they  rest  on  the 

stronger  ground  of  a  necessity,  which  became  apparent  at 

least  as  soon  as  the  two  Houses  took  their  present  position 

in  the  state. 

Thus  the  privilege  of  having  their  debates  unquestioned, 
though  denied  when  the  members  began  to  speak  their  minds 
freely  in  the  time  of  Queen  Elizabeth^  and  punished  in  its 
exercise  both  by  that  princess  and  her  two  successors,  was 
soon  clearly  perceived  to  be  indispensable,  and  universally 
acknowledged.  By  consequence,  whatever  is  done  within 
the  walls  of  either  assembly,  must  pass  without  question  in 
any  other  place.  For  speeches  made  in  Parliament  by  a 
member  to  the  prejudice  of  any  other  person,  or  hazardous 
to  the  public  peace,  that  member  enjoys  complete  impunity. 
For  any  paper  signed  by  the  Speaker  by  order  of  the  House, 
though  to  the  last  degree  calumnious,  or  even  if  it  brought 
personal  suffering  upon  individuals,  the  Speaker  cannot  be 
arraigned  in  a  Court  of  justice.  But,  if  the  calumnious  or 
inflammatory  speeches  should  be  reported  and  published, 
the  law  will  attach  responsibility  on  the  publisher;  So  if 
the  Speaker,  by  authority  of  the  House,  order  an  illegal  act, 
though  that  authority  shall  exempt  him  from  question,  bis 
order  shall  no  more  justify  the  person  who  executes  it,  than 
King  Charles's  warrant  for  levying  ship-money  could  justify 
his  revenue  officer. 

The  privilege  of  committing  for  contempt  is  inherent  in 
etery  deliberative  body  invested  with  authority  by  the  con- 
stitution. But  however  flagrant  the  contempt,  the  House 
of  Commons  can  only  commit  till  the  close  of  the  existing 
session.     Their  privilege  to  commit  is  not  better  known 
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-i^lian  this  limitation  of  it.    Though  the  party  should  deserve 

^lie  severest  penalties,  yet  his  offence  being  committed  the 

^ilay  before  a  prorogation,  if  the  House  ordered  his  imprison-  «. 

wnent  but  for  a  week,  every  Court  in  Westminster  Hall,  and      MAnsAau 

and  others. 
^very  judge  of  all  the  Courts,  would  be  bound  to  discharge 
-  .      .      -    .  Lord  Denman 

riim  by  habeas  corpus.  q^  j. 

Nothing  is  more  undoubted  than  the  exclusive  privilege 
of  the  people's  representatives  in  respect  to  grants  of  money 
aind  the  imposition  of  taxes ;  but,  if  their  care  of  a  branch  of 
it  should  induce  a  vote  that  their  messenger  should  forcibly 
enter  and  inspect  the  cellars  of  all  residents  in  London  pos- 
sessing more  than  a  certain  income,  and  if  some  citizen 
should  bring  an  action  of  trespass,  has  any  lawyer  yet  said, 
that  the  Speaker's  warrant  would  justify  the  breaking  and 
altering  i    The  Commons  of  England  are  not  invested  with 
more  of  power  and  dignity  by  their  legislative  character, 
than  by  that  which  they  bear  as  the  grand  inquest  of  the 
nation.     All  the  privileges  that  can  be  required  for  the  ener- 
getic discharge  of  the  duties  inherent  in  that  high  trust  are 
conceded  without  a  murmur  or  a  doubt.     We  freely  admit 
them  in  all  their  extent  and  variety.     But,  if  on  a  resolution 
of  guilt,  voted  by  themselves,  this  grand  inquest  should  not 
accuse  but  condemn,  should  mistake  their  right  of  initiating 
a  charge  for  the  privilege  of  passing  sentence  and  awarding 
execution,  will  it  be  denied  that  their  agent  would  incur  the 
^uilt  of  murder?     I  will  speak  but  of  one  other  privilege, 
^he  privilege  from  personal  arrest,  which  is  both  undoubted 
^tid  indispensable.     A  distinction  has  been  sometimes  taken, 
^ut  in  my  opinion  does  not  exist  in  law,  between  one  class  of 
{Privileges,  as  necessary  for  performing  the  functions  of  Par- 
1  lament,  and  another  as  a  personal  boon.     Both  classes  are, 
^9  I  apprehend,  conferred  on  grounds  of  public  policy  alone. 
"^he  proceedings  of  Parliament  would  be  liable  to  continual 
i^nterruption  at  the  pleasure  of  individuals,  if  every  one  who 
claimed  to  be  a  creditor  could  restrain  the  liberty  of  the 
snembers.     In  early  times  their  very  horses  and  servants 
might  require  protection  from  seizure  under  legal  process. 
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18^9*        as.o^ce^gry.tq.gecure. their  own  attendance  (a) ;  but,  when 
^  "^    thU,  piijiviiege  was  atraioed  to  the  intolerable  length  of  pre- 

'  V.'  ven^ng  i^be  service,  of  legal  process  or  the  progress  of  a 

andotiiera,'*  ^^MA^  qnc^,  cgmm^oed  against  any  member,  during  the  sit- 

T    d  n  ^^^  a(,I^2|fliament,  or  of  threatening  any  who  should  commit 

C,%  )  '  the  smallest  trespass  upon  a  member's  land,  though  in  asser- 
tion pf.a^l^ar  right,  as  breakers  of  the  privilege  of  Parlia- 
mentj  ,tb^fe  monstrous  abuses  might  have  called  for  the 
interfej;ence  of  the  law,  and  compelled  the  Courts  of  justice 
to  take  a  j)art.  .  Suppose,  then^  in  the  celebrated  case  d 
Admi^?^l  Grt^(a),,that  one  who  claimed  a  right  of  6sbing 
in  tu3  pqn/ds^  h^d.  brought  an  action  here  against  the  officei 
whpi.9Qi2edibin>y  who  justified  the  imprisonment  under  the 
Speakisr's.war^iant,, .alleging  his  high  contempt  in  daring  to 
fisl^.iin  ja,aieniber's  pond^  near  Plymouth,  would  not  the 
Co^rV^f  Queeqls  Banch  have  been  bound  to  inquire  as  to 
the,(priAfilege,).and  to  declare  that  it  did  not  and  could  not 
extend  tOi  s^ch  a  case  ?    > 

I  ^e^irie  to,  put  the  further  question^  whether  the  decision 
of  si^qh  c^sjes,  could  be  at  all  varied  by  the  House  declaring, 
witt\i  whatever  of  solenniity  or  menace,  that  it  was  the  an« 
ciept^d  undoubted  privilege  of  Parliament  to  do  each  and 
every  on^ of  the  abusive  acts  enumerated? 

EJfapiple^  might  be  multiplied  without  limit.  But  the 
exap:^p|es.  are  said  .to  be  abuses,  and  to  prove  nothing  against 
the .11^.  ,It  is  alsoi^rged  that  abuse  is  not  to  be  presumed^ 
that;.^^  oi^ly  appeal  lies  to  public  opinion,  and  that  outrages 
lik^  th|^^  ,wQiUd  authorize  resistance  and  amount  to  a  dis- 
soli^^ipp  of.thfi  gOkVernment.  I  answer,  that  cases  of  abuse 
mus^tib^  suppQs^di  to  test  the  truth  of  the  principle  now 
un4^,fli99U|s^90*.  <<  I  say,  further,  that  it  is  only  in  cases  oi 
abi^.that.  tb^  principle  is.  required ;  that,  though  the  maxim 
be  ^rvQ,,ab.abusu  ad  usum  non  valet  consequentia,  it  can- 
not .igpply  where  an  abuse  is  directly  charged  and  offered  to 
be  proved ;  that  no  presumption  can  be  made  against  a  fact 
established  or  admitted.     Need  I  go  on  to  add,  that  the 

(a)  28  Comm.  Journ.  489—545. 
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appeal  to  public  opinioDy  however  successful,  comes  too 

late  after  the  injury  has  been  effected ;  and  that  to  talk  to     ^ 

,      .  Stockdalb 

an  ranocent  sufferer  of  his  right  to  consider  the  social  com-  r. 

pact  as  broken  towards  him,  to  throw  off  his  allegiance  and      Hansard 
*^  .  '     ^  ®  ^        nud  others* 

resist  the  outrage  perpetrated  in  the  name  of  Parliament,  is  _     ... 

I  1  •         /-"I  T        ft  liOrd  JJenmai 

lioguage  at  least  novel  in  a  Court  of  Law?  C.  J. 

We  were,  however,  pressed  with  numerous  authorities 
which  were  supposed  to  establish  that  questions  of  privilege 
are  in  no  case  examinable  at  law.  Thorp's  Case  (a)  was,  as 
usual,  first  cited,  llie  facts  were,  that  the  Lords  in  Edtrard 
the  Fourth's  time  consulted  the  judges  respecting  the  privi- 
lege then  claimed  by  a  member  of  the  Commons'  House ;  and 
the  judges  at  first  declined  to  answer, — facts  totally  incon- 
sistent with  an  anterior  settlement  of  parliamentary  privilege, 
especially  on  the  footing  of  the  jealousy  felt  by  the  Com- 
mons towards  the  Lords  and  the  judicial  authorities.  The 
judges  did  ultimately  waive  their  objection  to  declaring  an 
opinion  on  a  question  of  privilege ;  they  declared  it  in  Par- 
liament, and  by  Parliament  it  was  adopted.  Yet  their  re- 
luctance to  assume,  in  the  first  instance,  the  delicate  office 
of  interfering  with  the  privilege  of  Parliament,  even  at  the 
request  of  the  House  of  Lords,  and  the  respectful  and  sub- 
missive language  in  which  they,  the  interpreters  of  the  law, 
avowed  their  deference  to  those  who  make  it,  has  been  con- 
straed  into  a  judicial  decision  that  in  their  own  Courts  they 
would  decline  to  enforce  that  very  law  when  made,  if  either 
Rouse  of  Parliament  should  obstruct  and  overbear  it  by 
letting  up  the  most  preposterous  claim  under  the  name  of 
privilege.  Often,  undoubtedly,  similar  expressions  have 
fallen  from  the  judges,  but  they  must  be  modified  by  the 
cases  in  which  they  occurred.  A  sentence  from  Chief  Jus- 
tice North's  judgment,  in  Bamardiston  v.  Soame  (6),  was 
read  at  the  bar.  The  question  being,  whether  an  action  on 
the  case  lay  against  the  sheriff  at  common  law  for  a  double 
return  of  members  of  parliament,  which  he  strongly  denied, 

(a)  1  Hau.  28;  13  Rep.  63.  (6)  6  How.  St.  Tr.  1109. 

VOL.  II.  I 
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1839.         he  said,  in  the  course  of  his  elaborate  argument,  'Mfwe 
shall  allow  general  remedies  (as  an  action  upon  the  case  is) 
to  be  applied  to  cases  relating  to  the  Parliament,  we  shall 
Hansard      ^i  jggj  include  privilege  of  Parliament,  and  that  great  privi- 

and  others.  .  ... 

lege  of  judging  of  their  own  privileges.  These  words 
C.  J.  appear,  at  first  sight,  of  extensive  import  indeed;  but  when 
we  refer  them  to  the  subject  then  in  hand,  which  was  an 
action  against  a  sheriff  for  his  conduct  in  a  parliamentary 
election,  we  shall  perceive  that  they  are  far  from  making  the 
large  concession  supposed. 

The  right  of  determining  the  election  of  their  own  mem- 
bers is  one  of  the  peculiar  privileges  of  the  assembled 
Commons,  like  all  other  proceedings  for  their  own  internal 
regulation.  With  respect  to  them,  I  freely  admit  that  the 
Courts  have  no  right  to  interfere,  nor  perhaps  any  regular 
means  of  obtaining  information.  How  they  must  deal  with 
such  points,  when  actually  brought  before  them,  is  anotfier 
consideration.  But  the  possible  inconvenience  that  might 
arise  from  permitting  the  action  against  the  sheriff,  if  die 
Courts  should  come  into  conflict  with  Parliament  in  those 
points  of  unquestionable  privilege,  in  which  Parliameot 
must  have  the  sole  power  of  declaring  what  its  privilq^  is, 
furnishes  no  shadow  of  an  ailment  for  the  proposition, 
that  whatever  subject  either  House  declares  matter  of  privi- 
lege instantly  becomes  such,  to  the  exclusion  of  all  inquiry 
by  the  Courts. 

We  were  also  reminded  of  the  disparaging  terms  applied 
by  the  judges  to  their  own  authority,  when  Alexander  Mur- 
ray,  in  1751,  was  brought  before  this  Court  by  habesa  cor- 
pus (a).  I  have  obtained  a  copy  of  the  return,  setting  out 
a  commitment  by  the  House  of  Commons  for  a  contempt  in 
general  terms;  but  it  is  not  unworthy  of  remark,  that  fos- 
ter  J.  founds  his  judgment  on  what  was  said  by  Lord  HoU, 
and  treats  it  as  a  commitment  for  a  contempt  in  the  face  of 
the  House.  The  fact  was  so,  but  the  return  did  not  stale  it. 
And  Lord  Ellen  borough  observed,  in  Burdett  v.  Abbot  (b\ 

(a)  1  Wils.  299.  (6)  14  East,  111,  14& 


Lord  Denman 


EASTER  TERM^  II  VICT.  115 

Aat  Holt  did  not  so  limit  the  power  of  commitment  for        18S9. 

contempti.  ^^'^^'^^'^ 

Stockdalb 

Twenty  years  later^  Brass  Crosby,  lord  mayor  of  London,  v. 

brought  himself  before  the  Court  of  Common  Pleas  by  ha^  JSJd  o*ihe« 
beta  corpus  (a).  The  lieutenant  of  the  Tower  returned,  for 
tke  erase  of  his  imprisonment^  an  adjudication  by  the  House*  c7j. 
of  Commons,  ^  That  the  lord  mayor  being  a  member  of 
the  House,  having  signed  a  warrant  for  the  commitment  of 
a  messenger  of  die  House  for  having  execnted  a  warrant 
of  the  Speaker  issued  by  order  of  the  House,  was  guilty  of 
I  breach  of  privilege  of  the  House."  The  lord  mayor  had 
nnifestly  committed  a  breach  of  privilege :  the  grounds  of 
h  ire  fully  set  out  in  the  Speaker's  warrant.  Nothing  could 
therefore  be  less  needful  or  less  judicial  than  the  wide  asser* 
tion  of  privilege  that  was  volunteered  by  the  chief  justice. 
Yet,  after  all  that  he  said  respecting  the  indefinite  powers  of 
Pirtiament,  his  decision  rests  on  the  simple  ground  that  all 
coorts  have  power  to  commit  for  contefaorpt. 

Sir  William  Blaekstone  clearly  shewed,  on  the  same  occa- 

aoD,  that  the  return  was  good,  on  acknowledged  principles 

of  law,  and  declared  the  power  then  exercised  to  be  one 

which  ''  the  House  of  Commons  only  possesses  in  common 

with  the  Courts  of  Westminster  Hall."     But  it  must  be 

confessed,  that  his  remarks  on  the  state  of  public  feeling 

nther  evince  the  spirit  of  a  political  partisan,  than  the 

calmness  and  independence  which  become  the  judicial  seat. 

We  know  now,  as  a  matter  of  history,  that  the  House  of 

Commons  was  at  that  time  engaged,  in  unison  with  the 

crown,  in  assailing  the  just  rights  of  the  people;  yet  that 

lesmed  judge  proclaimed  his  unqualified  resolution  to  uphold 

the  House  of  Commons,  even  though  it  should  have  abused 

its  power;  rebuked  the  murmur  and  complaint  which  its 

proceedings  had  justly  excited ;  deprecated  as  the  last  of 

misfortunes,  and  in  terms  which  might  lead  to  a  supposition 

that  he  was  at  liberty  to  withdraw  from  it,  a  contest  between 

the  Courts  of  Justice  and  either  House  of  Parliament;  and 

(a)  3  Wils.  188;  S.  C.  2  W.  Bl.  754. 
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1839.  Lord  Kemfon  felt  this,  and  denied  the  existence  of  such  a 

""^^  power,  adding,  "  I  do  not  say  that  cases  maj  not  be  put  in 

9.  which  we  would  inquire  whether  the  House  of  Commons 

^d*  di^°  were  justified  in  any  particular  measure."     We  cannot  fail 

*    ^  ^  ^o  8c®  ^fa*^  the  one  sentence  is  in  direct  contradiction  to  the 

Lord  Denman      ,  r*^,      ,  ,  .        .  .  •      • 

C.  J.         other.     The  latter  puts  an  end  to  the  claim  to  authome 

any  act  without  the  agents  being  subjected  to  any  inquiry. 

It  equally  overthrows  that  doctrine  of  the  subordination  of 

Courts^  which  would  condemn  the  first  criminal  tribunal 

of  England  to  silence  and  submission,  if  either  House  should 

unhappily  be  induced  to  give  their  warrant  to  a  crime. 

Lord  Kenyan  supposes  a  case  in  which  the  Court ''  would 
undoubtedly  pay  no  attention  to  an  injunction  from  the 
House  of  Commons;"  and  he  seems  to  think  the  case  too 
enormous  to  have  been  ever  possible.  *^  If,  for  instance, 
they  were  to  send  their  serjeant-at-arms  to  arrest  a  counsel 
here  who  was  arguing  a  case  between  two  individuals,  or  to 
grant  an  injunction  to  stay  proceedings  here  in  a  common 
action."  Yet  these  enormities,  too  gross  to  be  thought 
possible,  were  the  daily  proceedings  of  the  House  of  Com- 
mons in  former  times;  nay^  they  fall  short  of  the  truth;  not 
only  did  that  great  assembly^  in  Charles  the  Second's  time, 
placard  Westminster  Hall  with  injunctions  to  barristen 
(some  of  Lord  Kenyan's  most  illustrious  predecessors) 
against  daring  to  appear  in  the  dischai^  of  their  duty  to 
their  clients,  but  they  sent  their  seijeant«at-arms  to  arrest 
and  imprison  counsel,  solicitors^  and  parties  who  had  violated 
their  privileges,  by  presuming  to  appear  at  the  bar  of  the 
highest  court  of  appeal  in  the  country.  They  may  not  have 
granted  their  formal  injunction  to  stay  proceedings  in  a 
common  action,  but  they  constantly  decided  the  subjects  of 
common  actions  as  matters  of  privilege^  solely  because  one 
of  the  parties  interested  happened  to  be  one  of  their  own 
body. 

If  Lord  Kenyan  had  been  chief  justice  in  the  days  of  Sir 
John  Fagg  and  Dr.  Shirley  (a),  and  either  of  them  had  sued 

(a)  6  How.  St.  Tr.  IISI. 
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ut  his  writ  of  habeas  corpus  before  him,  and  had  appeared        i839. 

Co  be  in  Newgale  for  the  ofifence  of  submitting  his  case  to      ^-^^-^ 

Wje  argued  in  the  House  of  Lords,  it  is  plain  that  he  would  9. 

Biave  inquired  whether  the  House  was  justified  in  that  par-     Hahsabd 
*  .  *nd  others. 

^icalar  measure,  and  would  have  restored  the  prisoners  to 

freedom.    Yet  their  resolution  **  was  a  proceeding  of  one         c.  j. 

t>ranch  of  the  legislature—a  proceeding  of  those  who,  by 

the  constitution,  were  the  guardians  of  the  liberties  of  the 


This  inconsistency  in  a  person  of  Lord  Kenyon*9  wonder- 
M  icuteness,  as  well  as  other  inaccuracies  hereafter  to  be 
Qodced,  make  one  regret  that  the  judgment  in  this  case,  like 
^io9e  before  whom  Murray  and  CrOsby  had  been  brought, 
^^  not  more  deliberately  prepared.     It  was  given  on  the 

•  

iDitant,  not  in  a  full  Court,  not  after  hearing  both  sides, 
^t  bears  marks  of  haste,  and,  we  cannot  deny,  of  the  excite- 
nieiit  and  inflammation  which  belonged  to  the  extraordinary 
times  in  which  it  occurred. 

1  do  not  pretend  to  discuss  at  length  the  particulars  of  every 
cane  in  which  the  doctrine  of  privilege  is  asserted ;  but  two 
of  paramount  magnitude  and  importance  cannot  be  passed 
over.    Sir  W.  tVilUams  (a)  was  prosecuted,   by  ex-officio 
information,  for  an  order  signed  by  him  as  Speaker,  autho- 
rizing the  publication  and  sale  of  Dangerjield's  Narrative, 
being  a  slanderous  libel  on  James  Duke  of  York,  four  years 
after  that  order  had  been  given.     His  trial  did  not  come 
on  till  the  duke  had  ascended  the  throne ;  he  pleaded  to  the 
jorisdiction  of  the  Court,  and  that  plea  is  admitted  to  have 
been  properly  overruled.     He  then  pleaded  as  a  justifica- 
tioQ  the  order  of  the  House  of  Commons,  and  that  plea  was 
*et  Elide  without  argument.     He  was  fined    10^000/.,  and 
^terwards  the  fine  was  reduced  to  8000/.     He  never  ques- 
ted this  sentence,  nor  has  it  been  reversed  by  any  Court, 
^  by  act  of  parliament;  on  the  contrary.  Lord  Kenyan ^  in 
^  case  last  under  discussion,  appears  to  me  to  have  con- 
'^dercd  it  as  good  law;  but,  at  the  moment,  his  memory,  in 
K^ertl  so  faithful,  misled  him  as  to  the  facts.     He  said 

(fl)  13  How.  St.  Tr.  1369. 
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1839.        ''  the  publication  was  the  paper  of  a  private  individual,  and, 

o^""^^^      under  pretence  of  the  sanction  of  the  House  of  Commons, 

V.  aii<  individual  published/'    Now,  though  the  Narrative  was 

a^othera.     indeed. the  paper  of  a  private  individual,  it  was  adopted  by 

Lord  D  ^^  House,  who  ordered  its  publication.     The  Speaker  did 

C.  J.         not  publish  as  an  individual,  nor  under  pretence  of  their 

sanction,  but  as  Speaker,  and  by  their  direct  command.     It 

was  therefore  an  act  done  in  parliament.     The  proceeding 

was  by  consequence  a  breach  of  the  fundamental  privilege, 

which  exempts  all  that  is  there  done  from  question.     The 

affair  was  taken  up  by  the.  Convention  Parliament;  the  Bill 

of  .Rights  refers  to  it;  the  judgment  would  probably  have 

l^en  reversed  by  Parliliment,  like  the  attainders  of  RusuU 

and  Sidney t  if  the.  bill  introduced  for  that  purpose  bad  not 

contained  a  most  iniquitous  provision  for  reimbursing  the 

sufferer  out  of  the  estates  of  the  Attorney-General,  which 

caused  its  rejection  by  the  Lords. 

.  £ven  if  this  case  were  not  bad  law,  it  would  be  worthy 
ol  the  severest  censure, — a  prosecution  by  the  Crown  of  a 

tsingle  Member  of  Parliament  for  the  misdeed  of  all,  com- 
menced years  after, — the  defence  indecently  scouted  from 
tbe  jCourt  without  a  hearing,  and  the  conviction  followed  by  an 
excessive  heavy  penalty.  But  in  what  respect  can  it  be  said 
.to  bear  the  least  analogy  to  the  present  case  ?  The  Speaker 
is  not  bere  sued ;  the  sale  of  the  present  libel  is  not  by  the 
Speaker,  nor  took  place  within  the  walls  of  Parliament.  If 
any  officer  of  the  House  had  been  held  innocent  in  dissemi- 
nating that  mass  of  atrocious  falsehood,  if  any  bookseller 
had  been  held  justified  in  selling  it,  because  the  Speaker 
ordered  that  it  should  be  sold  for  the  benefit  of  the  libeller, 
that  would  have  been  indeed  a  case  in  point.     But  I  find  in 

..S  Mod.  p.  68,  that  Dangerfield  himself  had  been  con- 
victed and  punished  for  this  same  publication,  and  of  that 

i, sentence  1  do  not  find  that  the  legality,  any  more  than  the 

.  justice,  has  ever  been  challenged.  Yet  it  is  plain  that  the 
Speaker's  order,  under  the  authority  of  the  House,  would 
have  been  as  good  a  justification  to  him  for  publishing,  as 
the  resolution  of  the  House  can  now  be  to  the  present  de- 
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fendaot.    These  two  cases  afford  the  true  distiiKlioiik  "PA^         )ej^. 
At9fc  V.  Williams  (a)  was  ill  decided,  because  he  was  q^w«^       ^^^/^ 
toned  for  what  he  did  by  order  of  the  House^  'Withiu'  the  ^. 

walls  of  Parliament  TheKing  v.Dangerfieldib)  is  undoub*«rt     ^^^^J^^ 
l»^  because  he  sold  and  published  beyond'  the  waflls  <if  ^ .   .     . 

Parliament,  under  an  order  to  do  what  was  unlawful;  (   ••"'  fe.  J^^^ 

Lord  Sha/ieibury  {a)f  in  the  e9th  of  Charles  the  Sttotid, 
•ought  his  discharge  from  imprisonment  in  the  Tower  bn' an 
order  of  the  Lords  Spiritual  and  Temporal 't<»  keep  bith-Md 
two  other  Lords  in  safe  custody  '*  during  his  Majesty's  pte«- 
sure  and  the  pleasure  of  this  House,  for  their  high  contempt 
committed  against  this  House."    The  return  was  open  to 
serious  objections,  as  may  be  seen  in  the  long  argumenfls 
reported  at  page  144  of  1st  Mod.     Of  the  three  Judges 
wrHo  remanded  the  Earl,  one  said  **  that  the  return,  nMide 
l>jr  in  ordinary  court  of  justice,  would  have  been  ill 'litid 
uaacertain,  but  would  not  say  what  would  be  the  conse- 
^va^nces  as  to  that  imprisonment  if  the  Session  were  d^ter- 
aned.'*^   The  second  said,  **  the  return  no  doubt  is  ille^l, 
t  the  question  is  on  a  point  of  jurisdiction,  whethel*  it 
^y  be  examined  here  ?     This  Court  cannot  intermeddle 
ath  the  transactions  of  the  High  Court  of  Peers  in  Parlia- 
«ot  during  the  Session ;  therefore  the  certainty  or  uncer- 
ty  of  the  return  is  not  material,  for  it  is  not  examinable 
^^re ;  but  if  the  Session  had  been  determined,  I  should  be 
^^f  opinion  that  he  ought  to  be  discharged."     And  the  third, 
^^e  Chief  Justice,  thought  ^'  the  Court  had  no  jurisdiction," 
^^r  reasons  unconnected  with  the  continuance  of  the  Ses- 
sion.    It  is  strange  that  the  duration  of  the  Session,  On 
Xvhich  the  judgments  turn  so  much,  is  now  held  to  be  im- 
^naterial  when  the  Lords  commit. 

This  decision,  which  undeniably,  and  d  fortiori ,  would 

^ve  a  sanction  to  many  later  ones,  and  many  dicta  touching 

privilege,  which  arose  on  habeas  corpus,  is  cited  by  Lord 

EUenborough  in  Burdett  v.  Abbot  {d)  without  a  comment. 

(o)  13  How.  St.  Tr.  1369.  (c)  6  How.  St.Tr.  1269. 

\h)  3  Mod*  6a  {d)  14  East,  147. 
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1839.         In  The  King  v.  Flower  (a),  allusion  is  made  to  it  by  Lon 

^"^^"^^^      Kenyan,  without  considering  its  authority  in  point  of  Ian 

9.  Mr.  Justice  Holroyd,  when  arguing  Sir  Frand$  JSurdeit*> 

Haniard      ^q3^  q(  ^^  1^3-  distinguished  between  that  action,  in  whici 
and  others.  '  o  ' 

the  nature  of  the  contempt  appeared  m  the  plea,  and  m 

C.  J.  return  to  the  habeas  corpus,  stating  the  contempt  m  gene 
ral  terms :  he  distinguished  also  between  an  action  and  th^ 
proceeding  by  habeas  corpus.  One  feature  of  Shaftetlmrjf'i 
case  is  curious,  though  not  perfectly  singular.  The  vei] 
proceedings  of  the  House  of  Lords  to  which  the  Court  o 
King's  Bench  yielded  entire  acquiescence,  were  condemnec 
by  the  same  House,  19th  November  1680,  as  ''  contrary  t( 
the  freedom  of  Parliament,  derogatory  to  the  authority  ol 
Parliament,  and  of  evil  example  to  posterity  {b)*^  The  ordei 
and  proceedings  were  thereupon  adjudged  '*  unparliamen* 
tary  from  the  beginning  and  in  the  whole  progress  thereof 
and  therefore  were  all  ordered  to  be  vacated,  that  the  same 
or  any  of  them  may  never  be  drawn  into  precedent  for  the 
future." 

In  the  same  manner,  after  Lord  Camden  and  the  Court 
of  Common  Pleas  had  held  Mr.  fVilkes  entitled  to  hit 
release  from  custody  before  his  trial  on  an  indictment  foi 
libel,  by  reason  of  his  privilege  as  Member  of  Parliament, 
the  House  of  Commons  came  to  a  vote,  that  themselvea 
possessed  no  such  privilege  (c).  By  which  authority  in 
such  cases  should  we  be  bound  ?  By  that  of  our  own  law 
books,  our  daily  guides,  which,  however,  would  appear  to 
refer  us  to  the  Journals,  or  by  that  of  the  Journals  of  the 
House,  in  which  the  Lex  et  Consuetudo  Parliamenti  are 
treasured,  but  which  are  supposed  to  be  hidden  from  our 
view  ?  I  think  the  Attorney-General  referred  us  to  the  lat- 
ter, of  which  he  had  before  assured  us  that  we  were  ignorant. 
Yet  in  Shaftesbury's  case,  these  Journals  would  overturn 
the  authority  of  the  Court.  So  in  the  Middlesex  election 
contests  between  Wilkes  and  LuttreU,  it  is  notorious  that 
the  law  of  Parliament  was  laid  down  in  the  most  opposite 

(a)  8  T.  R.  314.  (c)  15  Pari.  Hist  1369. 

(6)  6How.  St.Tr.  1310. 
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sense  od  different  occasions  by  the  House  of  Commons*         18S9. 
But,  as  to  these  proceedings  bj  habeas  corpus,  it  may  be      "'"^"^^ 
enough  to  say  that  the  present  is  not  of  that  classi  and  that  v. 

when  any  such  may  come  before  us,  we  will  deal  with  it  as        j^'^era 
in  our  judgment  the  law  may  appear  to  require.  Lo  a  D 

The  Attorney-General  told  us  of  another  case  in  point  in         C.  J. 

kis  favour^  BurdeU  v.  Abbot  (a).  We  must  then  examine  that 

case  fully.     The  plaintiff  committed  a  breach  of  privilege 

bj  the  publication  of  a  libel ;  the  defendant,  the  Speaker, 

stating  that  fact  on  the  face  of  his  warrant,  committed  him, 

bj  order  of  the  House,  to  prison.     An  action  was  brought 

for  this  assault  and  false  imprisonment.     Did  the  House  of 

Commons  threaten  the  plaintiff,  or  his  attorney  or  counsel, 

for  a  contempt  of  their  privileges  7     On  the  contrary,  by  an 

express  vote,  they  directed  their  highest  officer  to  plead  and 

submit  himself  to  the  jurisdiction  of  this  Court.    When  the 

suit  was  pending,  did  they  entertain  questions  on  the  course  of 

tbe  proceedings,  or  resolve  that  they  alone  could  define  their 

own  privileges,  or  declare  that  judges,  who  should  presume 

to  form  an  opinion  at  variance  with  theirs,  should  be  amen* 

able  to  their  displeasure  ?   They  suffered  the  cause  to  make 

the   usual   progress  through   its   stages,  and   placed  their 

arguments  before  the  Court.    Their  arguments  were  just ; 

their  conduct  had  been  lawful  in  every  respect.    The  Court 

gave  judgment  in  the  Speaker's  favour.     The  grounds  of 

the  decision  were,  not  that  all  acts  done  by  their  authority 

were  beyond  the  reach  of  inquiry,  or  that  all  which  they 

called  privilege  was  privilege  and  sacred  from  the  intrusion 

of  law,  but  that  they  had  acted  in  exercise  of  a  known  and 

needful  privilege,  in  strict  conformity  with  the  law. 

Let  us  now  see  what  was  acknowledged  by  the  Court  to 
be  the  privilege  of  the  House  of  Commons.  Lord  Ellen- 
borough,  almost  on  opening  his  luminous  commentary  on 
all  the  learning  so  profusely  poured  out  in  the  discussion, 
claims  foj^  the  High  Court  of  Parliament,  and  each  of  the 
Houses  of  which  it  consists,  **  that  authority  of  punishing 
summarily  for  contempts,  which  is  acknowledged  to  belongs 

(a)  14  East,  1. 
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J680X        siad  (18  daily* taiercised  as  belonging  to  ^very  superior  Court 
"^^'"^^     of^'Lawi  of '}ksk  dignity  undoubtedly  than  itself"  («).    This 
«.,  is^ithatposkioii"  established  bjhiro.     The  nucleus  of  Mr. 

nd^Mb?^     J'teticdjBfiiy/fy'a  (tarefut  argument  is  in  these  few  words:— 
^  M  (The  House  of' jCommons  has  not  only  a  legislative  charac- 

O.  J  J  ter^  butlis  ahb  a'CouH  of  judicature.''  "  If  then  the  House 
be  frCoiut  of  judidature,  it  must  have  the  power  of  sup- 
porting its  ?owd  dignity  as  essential  to  itself,  and  without  the 
pdwer  of  committing' fok*  contempts,"it  cannot  support  its 
awn*Jipiity'^(b):  ShrFicary  Gibbs,  the  Attorney-General, 
who  f  argued ''for  the '  defendant,  took  the  same  ground  of 
justifieatipn«>  I  {PiS5i)i  It  were  **  easy  to  show  that  every 
Court  in  WeiitAiitister  H«ll  has  thfe  same  power  of  comaait- 
Ottdnt.foMCoqtemptSy^and  that  they  coUld  not  long  exist 
witboui)«ticU^ow^r.>  If,*  then,  the  right  exist  iu'^A^^Coiiiis 
(^s^Weshainsiai^ffaUt^inf^ao^whHt  principle,  it  might  Ihen 
ha^lieeiAaaked^iDonld  ia^  be -Contended'  that  the  same  r^hi 
dMiiiot  exjat^^andianthe  satne  degree,  .in  the  House  bf 
6odrihoD8(fi'^<^Fv®6l)  'Suth  was  the  principle  oo  which 
the)£Aoliiei|nei'i  Ghamber  affirmed  the  judgment;  and  the* 
qiieitioniiaopoBid'by  Lbrd  EldoHy\n  the  House' of  Lords, 
to>Uie  judgbs;  vbefore*  that  tribunal  of  the  last  resort  prb*« 
douncerii  in* favour  of  the  House  of  Commons^  confines  it 
iii)lihe^ba«UBifrianaer'(<j).  The  decision  manifestly  rest^oa 
M  privilege  «)ta  punish  for  contempts,  inherent,  no  doubly 
idiPartiimbht^  and  in  each  House,  whether  regarded  in  the 
lej^olativci  r  or'  in  the  judicial  capacity,  but  which  it  only 
pdseUses'in  donunod  with  the  Courts  of  justice,  and  which 
^tasilthote  exercised  within  the  strictest  bounds  df  the  -Gom- 
maiiilawu:  •,.■.'-!-":  .  »   .   ■      . 

if  [ffais'gceat  caae^  eoletnnly  argued  at  the  bar,and  on  both 
sides  wthestraordiiiary' learning  and  powers  and  in  which 
tfie  fifdiirtievidently  ^porsued  thfeir  own  inquiries  m  the  inter* 
val  betwete  the  arguments,  presents  a  striking  contrast  to 
the  rash  and   unmeasured  language  employed  by  former 

(d)  14  East,  138.  (c)  4  Taunt.  101. 

(6)  14  East,  159.  [d)  5  Dow,  199. 
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judges  in  ex  parte  proceedings,  as  writs  of  habeas  corpus^        iBBoi 

aind  motions  for  criminal  information.     Laord  Slknborokgh 

and  Mr.  JusUce  Bayley  carefully  guard  themseivee  ngainsl 

adopting  such  expressions,  the  former  dissenting  >dir^!ll]f      ^j,!'!^^!^ 

from  Oiief  Justice  De  Grey,  the  latter  quotings  Mrilbdut 

dissent,  the  doctrine  laid  down  by  Holt  in  1^  Que^  vi<        o.  J^ 

Paiy{a).     With  the   same  freedom   Lord  EUenboi^ugh 

commented,  in  l^he  King  v.  Creevey  {b),on  Lord  KenyofC% 

dicta,  in  The  King  v.  Wright  (c).    To  the  assertion  that  the 

Courts  have  always  acquiesced  in  the  unlimited  claim  of 

privilege,  I  have  already  stated  enough  to  authoriae  mei» 

opposing  the  contrary  assertion.    I  proceed  to  provenilsi 

truth  in  other  instances.    The  phrases  which  I  haVe  selected^ 

for  remark  out  of  the  cases  cited  are  the^iception^  notitlMii 

rule.     From  early  times,  the  spirit  of  English  judicature 

iaa  been  more  free  and  independfsnt.^    >Nuoiero«s  cUses 

Were  cited  in  the  argument  for  the  plamtiff,  in  Burdeti^Wi' 

^bbaUd),  not  required  for  the  decision^  exoept  as  •Ibaj^ 

remoTed  the  preliminary  obstacle  to  all  discussion^    11iey> 

hmve  been  repeated  in  able  tracts ;  most  of  thenfi  were)  Cfi^: 

ticiaed  by  the  Attorney-General.     He  sought,  and;  suoeessf 

fully  in  some,  to  show  that  the  question  of  privilege,  under- 

the  circumstances,  did  not  arise.     But  they  are  not-  cited 

for  their  circumstances ;  their  use  is  to  show*  that  the  OMirtB' 

exercised  the  right  of  examining  matters  supposed  tq  ht^ 

protected  from  their  inquiry  by  privilege  of  ParliamlAiti) 

IPoT  this  purpose,  it  is  enough  to  enumerate,  in  the  iwerds' 

of  Prynnt  (e),  "  the  cases  of  Larke,  Thorp,  Clerke,  Hyde^ 

JLttwyllf   Walsh,  Cosin,  Ferrers,  and   Tretoynyard,  vrhich 

^he  says)  the  Chief  Justice  vouched  and  insisted  on  in(his> 

learned  argument,  to  the  great  satisfaction  of  the  gendenlen 

of  the  long  robe,  and  most  auditors  then  present,  as  weH 

members  of  the  Commons'  House  of  Parliament  as  othera^T 

Coofc's  (J^,  Pledall's{g),  and  others  might  be  added.  •  *   • 


(a)  9  Ld.  Raym.  1115.  (e)  Prynne's  Reg.  Part  4,  815. 

(5)  1  Man.  &  S.  273.  (/)  1  Hats.  96. 

(c)  8  T.  R.  293.  {g)  Citecl  14  East,  4T. 

((f)  14  East,  1. 
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I8d9.  The  Duchen  of  Somenet's  case  (a)^  Fitzharris^s  {b),  wad 

others  not  necessary  to  be  named,  were  of  later  date.    The 
V.  chief  justice,  thus  eulogized  by  PrynnCf  was  Sir  Orlando 

and  oihe«     Bridgman,  delivering  the  judgment  of  the  Court  in  Benym 
T  rd  Btn        ^'  Evefyn  (c)i  who  brings  this  result  oat  of  his  examimitioB  of 

C.  J.  ancient  authorities :  **  That  resolutions  or  resolves  of  either 
House  of  Parliament,  singly,  in  the  absence  of  parties  coo* 
cemed,are  not  so  concludent  upon  Courts  of  Law,  but  that 
we  may,  nay  (with  due  respect,  nevertheless,  had  to  their 
resolves  and  resolutions)  we  must  give  our  judgment,  ao- 
cording  as  we,  upon  our  oath,  conceive  the  law  to  be,  though 
our  opinions  fall  out  to  be  contrary  to  those  resolutions  or 
votes  of  either  House."  That  Chief  Justice  Bridgman  took 
upon  himself  to  decide  on  privilege  is  so  clear  from  his  own 
plain  words,  that  the  opinion  of  Holt,  in  Ashby  v.  White  (d), 
and  of  Holroyd,  in  arguing  Burdett  v.  Abbot  (e),  cannot 
make  us  more  certain  of  the  fact.  The  Attorney-General 
does  not  deny  the  proposition,  but  would  parry  its  effect,  by 
shewing  that  the  circumstances  appearing  there  raised  no 
question  of  privilege,  and  that  what  he  was  pleased  to  style 
the  parade  of  learning  on  the  subject  was  misapplied.  But 
the  judge  avowed  his  right  and  duty ;  if  he  invaded  privilege 
of  Parliament  by  laying  down  doctrines  inconsistent  with  it, 
the  invasion  could  not  be  less  culpable  because  uncalled  for 
by  the  cause  in  hand. 

The  next  case  to  which  I  advert  in  truth  embraced  no 
question  of  privilege  whatever ;  but  as  one  of  the  highest 
authorities  in  the  State  has  thought  otherwise,  I  shall  offer 
some  comments  upon  it'--!  mean  Jay  v.  Topham  (f).  The 
House  of  Commons  ordered  the  defendant,  their  serjeant-at« 
arms,  to  imprison  the  plaintiff  for  having  dared  to  exercise 
the  common  right  of  all  Englishmen,  of  presenting  a  petition 
to  the  King  on  the  state  of  public  affairs,  at  a  time  when 
no  Parliament  existed.  For  this  imprisonment  an  action  was 

(a)  Prynne's  Reg.  Part  4,  12  U.      (d)  2  Ld.  Raym.  938. 

(6)  8  How.  St.  Tr.  223.  (e)  14  East,  49. 

(c)  O.  Bridg.  Jadg.  3M.  (/)  12  How.  St.  Tr.  821. 
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lirouglit.    The  declaration  complained  not  only  of  the  per-        1899. 
sonal  trespass,  but  also  of  extortion  of  the  plaintiff's  money 
-practised  by  defendant  under  colour  of  the  Speaker's  war- 
rant.    The  plea  of  justi6cation  under  that  warrant,  which    ^^^'JJIt^ 
could  not  possibly  authorize  the  extortion,  even  if  it  could 
the  arrest,  was  overruled  by  this  Court,  no  doubt  with  the         c.  J. 
utmost  propriety,  for  the  law  was  clear.    Lord  Ellenbo* 
romgh  points  this  out  in  the  most  forcible  manner,  14  JEa$t, 
109-      Yet  fortius  righteous  judgment  Chief  Justice  Pem^ 
beriom  and  one  of  his  brethren  was  summoned  before  the 
Convention  Parliament,  when  they  vindicated  their  conduct 
by  unanswerable  reasoning,  but  were,  notwithstanding,  oom- 
Butted  to  the  prison  of  Newgate  for  the  remainder  of  the 
lessioD.    Our  respect  and  gratitude  to  the  Convention  Par- 
Kunent  ought  not  to  blind  us  to  the  fact,  that  this  sentence  of 
nupriaonment  was  as  unjust  and  tyrannical  as  any  of  those 
acta  of  arbitrary  power  for  which  they  deprived  King  JatMi 
of  bia  crovm.     It  gave  me  real  pain  to  hear  the  Attorney- 
Qeoeral  contend  that  the  two  judges  merited  the  foul  indig- 
nity they  underwent,  as  they  had  acted  corruptly  in  concert 
^^th  the  Duke  of  York.     In  support  of  this  novel  charge, 
i:no  produced  no  evidence,  nor  any  other  reason  but  that  the 
\,  as  set  out  in  Nelsof^'s  Abridgment  (a),  appears  to  have 
in  bar  and  not  to  the  jurisdiction.     But  the  Commons, 
rbo  knew  their  own  motives,  made  no  such  charge ;  the 
arecord  produced  there,  on  which  the  judges  were  said  to 
ive  violated  the  law,  exhibits  a  bad  plea^  for  the  reasons 
ligned  by  Lord  JEUenborough  ;  and  the  judgment  punished 
^y  the  Commons,  could  not  have  been  different  without  a 
desertion  of  duty  by  the  judges. 

We  have  arrived  at  the  Revolution,  in  which  Holt  took  a 

conspicuous  part.     He  owed  to  it  the  seat  which  he  filled 

with  such  unrivalled  reputation.     On  three  several  occa- 

mons  he  fonnd  himself  compelled  to  deal  with  questions  of 

privilege,  and  on  all  he  gave  his  judgment  against  the  claim. 

1  shall  not  dwell  mmntely  on  Ktiollys^s  case  (6),  where  he  with 

(a)  2  NeU.  Abr.  1248.  (6)  12  How.  St.  Tr.  1167. 


Stockoale 

V, 


128  CASES  IN  THE  QUEEN's  BENCH, 

1839.        the  whole  Court  came  to  a  diflferent  conclusion  from  the 

House  of  LordSy  as  to  the  supposed  Etrl  of  Batibury^B  right 

to  that  title.  The  Attorney-General  asserted  that  that  was  no 

Hansard      question  of  privilege,  but  merely  whether  an  individual  was 
and  others.     ^_  ^.,,  ,,         ,. 

a  Peer  or  not.  One  might  have  supposed  that  the  issue, 
C.  J.  whether  one  claiming  to  be  a  Member  of  either  House  of 
Parliament  was  such  or  not,  had  some  relation  to  parlia* 
mentary  privilege,  especially  when  the  restraint  of  his  per- 
son on  a  criminal  charge  was  involved  in  that  question. 

The  Lords  considered  it  matter  of  privilege,  and  ques- 
tioned the  judges.  But  the  matter,  it  seems,  had  not  been 
formally  referred  to  the  House  of  Lords,  and  was  not  duly 
brought  before  them.  They  had,  however,  formally  given 
judgment,  and  of  that  the  Court  was  informed.  How  could 
the  Court  know  that  the  Lords  bad  proceeded  extra-judi- 
cially,  if  utterly  ignorant  of  parliamentary  matters,  or  be 
permitted  to  inquire  into  those  methods  of  proceeding,  if 
their  own  subordinate  station  estopped  them  from  question- 
ing any  act  done  by  the  paramount  authority  of  a  House  of 
Parliament  ? 

Without  further  pressing  Knollys's  case  (a),  I  confess  it  was 
not  without  difficulty  that  I  could  trust  the  evidence  of  my 
own  senses,  when  the  Attorney-General  set  aside  the  autho- 
rity of  A$hby  V.  White  {b),  by  declaring  that  it  was  not  a  ques- 
tion of  parliamentary  privilege.  If  not,  the  three  Judges 
who  differed  from  the  Chief  Justice  were  strangely  deceived ; 
the  Chief  Justice  himself  misapprehended  both  their  reason- 
ing and  bis  own ;  the  House  of  Lords  was  mistaken  in  their 
view  of  the  subject,  when  they  adopted  the  Chief  Justice's 
opinion  against  that  of  his  three  brethren ;  and  the  House  of 
Commons  was  most  of  all  ignorant  of  the  truth,  when  (17th 
January  1704(c),  three  days  after  the  Lords  had  reversed 
the  judgment  of  the  Queen's  Bench)  being  ''  informed  that 
there  had  been  an  extraordinary  judgment  given  in  the  House 
of  Lords,  upon  a  writ  of  error  from  the  Queen's  Bench,  in 
a  cause  between  Matthew  Ashby   and    William    Whtie^ 

(a)  13  How.  St.  Tr.  1167.  (c)  14  How.  St.  Tr.  696. 

(6)  2  Ld.  Raynu  938. 
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wkerein  the  privileges  of  the  House  were  concen^ed/'  (bey''       i8S9. 
brought  the  proceedings  before  them,  and,  after  gi^atdeJ^ 
bate,  resolved  that  '<  ilsAfty  having,  in  contempt  of  thejh^' 
mdictioD  of  the  House,  commenced  such  action;  was  guiliifi    H,^"s^rd 

/.        -  I       ^.     I    .  ...  ,     .  ,  T      jT     »"<^  others. 

oj  a  breach  of  their  privileges^  nna  that*  whoever  shoakl ' 
presume  to  do  the  like,  and  all  attomies^  solicitors,  coiiil-'        c.J. 
sellers,  serjeants-at-law,  soliciting,  prosecuting,  or  pleading  ' 
many  such  case,  are  guilty  of  a  high  breach  of  the  prm^' 
leges  of  this   House.**     The   Lords,  after  full  inquiry  by 
a  committee,  resolved,  on  the  other  hand,  that  the  declaring 
Matthew  Ashby  guilty  of  a  breach  of  the  privileges  of  tht' 
HouMe  of  Conmums,  for  prosecuting  an  action  against'  the 
constable  of  Aylesbury  for  not  receiving  his '  vote  lit  M*' 
election,  after  he  had  in  the  known  and  proper  methods  <jf'| 
law  obtained  a  judgment  in  Parliament  for  the  recovery 'of  ^' 
his  daaiages,  is  an  unprecedented  attempt  upon  the  jiididi^' ' 
ture  of  Parliament,  andb,  in  effect,  to  ^ufy'etf^  th^idW%f'\ 
^gknd  to  the  notes  of  ih^  House  of  Commoh^' (ia)i  *     '  '  *<^< 
And  noiit  we  are  gratvely  informed  that  this  case  cbucetoe^'*' 
not  the  privileges  of  Parliament.     If,  however,  thei  opini^tt^^l 
of  ail  the  Judges,  and  of  both  Houses,  and  of  all  histoHa/is 
^d  ail  lawyers,  till  that  assertion  was  made;  be  correct,'  tbeil"!' 
that  case  decided  that  the  Courts  of  Law  were  not  bountf^' 
by  the  opinion  of  the  Commons'  House  on  ihbtters  of'  elec^^" ' 

• 

^OD,  whereupon  they  claimed  the  sole  right  of  judging,  and  >'^ 
had  actually  given  judgment,  but  that  the  law  must  takd*  its'  ' 
course  as  if  no  such  judgment  bad  been  given  by  the  Hobtle  *'' 
of  Commons,  and  no  such  privilege  claimed.   On  this'  poivit-'"' 
the  decision  has  never,  to  my  knowledge,  been  impugified  itt^' 
3ny  of  our  Courts :  Lord  Mansfield  is  supposed  to  have  dis^'l' ' 
seated  from  it  (A),  but  his  doubt  applies  to  the  form  of  dG^'  ^ 
^^i^ration  merely;  and  his  own  practice  at  the  bar(c),  of '  ' 
^kiog  leave  of  the  House  of  Commons  to  commence  such  ''' 
^^ioos^  proves  only  his  cautious  desire  to  avoid  and  avert*  - 
froia  Ills  clients  the  doom  denounced  against  Ashby,  Paty,  - 

1"^  14  How.  St.  Tr.  799.  East,  59,  n. 

'^>  ^ee  MUwood  v.  Sefjeant,  14         (c)  lb.  60,  n. 
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and  their  brother  burgesses  and  others,  in  pari  deUcio,  thei 

counsel  and  attomies. 
Stx)croalb 

9.  In  their  case,  commonly  designated  as  the  Case  of  tk 

^d ''^h*"      JMen  of  Ayletbury  (a),  a  question  of  the  utmost  difficulty  an 

T    J  rk  importance  was  brought  before  the  same  chief  justice  an 

l/>ra  JJenman  ** 

C.J.  the  Court  of  Queens  Bench.  The  House  of  Commoni 
acting  on  the  resolution  just  cited,  pronounced  those  pei 
sons  guilty  of  the  breach  of  privilege  there  prohibited,  an 
sent  them  to  Newgate  for  a  contempt  in  bringing  thei 
action.  They  sued  out  their  habeas  corpus.  Holt,  in 
judgment  of  the  highest  excellence,  gave  such  reasons  fo 
restoring  them  to  liberty,  as  it  is  easier  to  outvote  tha 
answer ;  the  other  three  judges  thought  the  adjudication  c 
the  House  of  Commons,  on  a  contempt  brought  befor 
them,  could  not  be  gainsayed  in  that  proceeding.  Th 
judges  of  the  other  Courts  are  understood  to  have  concurre 
with  the  majority  in  the  Queen's  Bench ;  and  the  opinio 
just  cited  must  be  taken  as  that  of  eleven  judges  againi 
one;  but  the  other  eight  could  only  have  stated  their  firs 
impression,  without  publicity,  and  without  hearing  the  ar 
gument. 

There  is  no  satisfaction  in  dwelling  on  the  angry  contest 
between  the  two  Houses  which  ensued.  The  peculiarit 
of  the  circumstances  leaves  a  doubt  whether  the  law  can  b 
considered  as  settled  by  what  then  occurred.  But  evei 
supposing  that  this  Court  would  be  bound  to  remand  i 
prisoner  committed  by  the  House  for  a  contempt,  howeve 
insufficient  the  cause  set  out  on  the  return,  that  could  onl 
be  in  consequence  of  the  House  having  jurisdiction  ii 
decide  upon  contempts.  In  this  case  we  are  not  trying  thi 
right  of  a  subject  to  be  set  free  from  imprisonment  for  con 
tempt,  but  whether  the  order  of  the  House  of  Commons  i 
of  power  to  protect  a  wrong-doer  against  making  reparatioi 
to  the  injured  man. 

When  the  judges  were  supposed  to  have  unanimoml 
agreed  to  surrender  their  right  of  examining  whatever  ma 

(a)  Regina  v.  Paty,  3  Ld.  Ray.  IIOA;  8.  C  14  How.  Ht.Tr.  849. 


Stockoale 

V. 


EASTER  TERM,  II  VICT.  131 

ba.ve  been  done  by  authority  of  Parliament^  some  very  im-        1339. 
portant  declarations  by  some  of  the  most  eminent  among 
tbem  must  have  been  forgotten.     Lord  Chief  Justice  Willes 
avowed  the  contrary  resolution  :   "  I  declare  for  myself  that      Hansabd 
I  xv'M  never  be  bound  by  any  determination  of  the  House 
of  i^ommons  agamst  bnngmg  an  action  at  common  law  for         c.  J. 
a  false  or  double  return,  and  a  party  may  proceed  in  West- 
minster Hall  notwithstanding  any  order  of  the  House." 
l^ytme  v.  Middleton  (a). 

What  was  said  by  Lord  Mansfield  in  the  House  of  Lords^ 
respecting  the  privileges  of  the  other  House  in  the  Middlesex 
election,  is  the  more  weighty,  because  he  was  then  upholding 
the  privilege  of  the  latter  in  election  matters.  (Parliamen- 
tary History,  Vol.  16,  653.)  "  Declarations  of  the  law  (said 
he),  made  by  either  House  of  Parliament,  were  always 
attended  with  bad  effects ;  he  had  constantly  opposed  them 
whenever  he  had  an  opportunity,  and,  in  his  judicial  capa- 
city* thought  himself  bound  never  to  pay  the  least  regard  to 
^09."    He  exemplified  this  remark  by  reference  to  general 
^vuTants ;  **  although  thoroughly  convinced   of  their  ille- 
gality, which  indeed,  naming  no  persons,  were  no  warrants 
^^  all,  he  was  sorry  to  see  the  House  of  Commons,  by 
uicir  vote,  declare  them  to  be  illegal ;  it  looked  like  a  legis- 
lative act,  which  yet  had  no  force  or  effect  as  a  law ;  for 
supposing  the  House  had  declared  them  to  be  legal,  the 
Courts  in  Westminster  would  nevertheless  have  been  bound 
to  declare  the  contrary,  and  consequently  throw  a  disrespect 
^^  the  vote  of  the  House.     He  made  a  wide  distinction  be- 
^veen  general  declarations  of  law,  and  the  particular  decision 
^**'ch  might  be  made  by  either  House  in  their  judicial  capa- 
^'^>  on  a  case  coming  regularly  before  them,  and  properly 
^  Subject  of  their  jurisdiction.      Here,"  that  is,  in  a  case 
^^Icction,  "  they  did  not  act  as  legislators  pronouncing  ab- 
*  "^ctedly  and  generally  what  the  law  was,  and  for  the  di- 
'^^on  of  others,  but  as  judges  drawing  the  law  from  the 
'^^^ral  sources  from  which  it  ought  to  be  drawn  for  their  own 

{d)  1  Wils.  128. 
K  2 


CASES  IN  THE  QUEEN  S  BENCH, 
guidance  in  deciding  the  particular  question  before  them 
and  applying  it  strictly  to  the  decision  of  that  question." 
llie  dispute  between  the  two  Houses  in  1784,  when  the 
Hansard      Commons  issued  a  kind  of  mandate  to  the  Treasury,  t 

suspend  the  payment  of  certain  bills,  till  the  House  shoulcX 
Q^j  further  direct,  was,  in  fact,  a  struggle  between   the   tw<^ 
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great  parties  in  the  country.     The  Lords,  by  a  large  maj 
rity,  condemned  that  proceeding,  and  resolved  (as  the  same 
House  had  almost  in  the  corresponding  terms  resolved  in 
1704,  at  the  close  of  the  Aylesbury  case),  "  That  an  attempt 
in  one  branch  of  the  legislature  to  suspend  the  execution  of 
the  law,  by  separately  assuming  to  itself  the  direction  of  a 
discretionary  power,  which  by  an  act  of  parliament  is  vested 
in  any  body  of  men,  to  be  exercised  as  they  shall  deem  ex- 
pedient, is  unconstitutional  (a).*'     The  doctrine  was  enlarged 
upon  by  Lord  Thurlow,  who  spoke  of  the  resolutions  of  the 
House  of  Commons  in  terms  preserved  by  tradition,  which 
there  might  be  impropriety  in  repeating.     The  Commons 
defended  their  resolution  by  asserting,  that  in  fact   it  did 
not  fairly  bear  the  import  ascribed  to  it.     Lords  Matisfield 
and  Loughborough  took  the  same  line  in  answering   Lord 
Thurlow,  both  fully  admitting  with  him,  that  the  Commons 
have  no  power  to  suspend  the  law  by  their  resolutions.  The 
former  said  that,  *'  For  either  branch  of  the  legislature  to 
attempt  to  suspend  the  execution  of  the  law,  was  undoubtedly 
unconstitutional."     ^'  It  had  been  stated,  as  a  ground  for 
voting  it,  that   the  House  of  Commons  had  come  to  a 
resolution   militating   against  a  clause  of  the  £lst  of  the 
present  King.     What  then?     A  resolution  of  the  House  of 
Commons  would  not  suspend  the  law  of  the  land.     A  reso- 
lution of  the  House  of  Commons,  ordering  a  judgment  to 
be  given  in  any  particular  manner,  would  not  be  binding  in 
the  Courts  of  VVcstminster  Hall."     Nor  can  I  refrain  from 
quoting  the  characteristic  burst  of  sentiment  with  which 
Lord  Erskine  remarked,  in  1810,  on  some  censure  cast  on 
Sir  F.  Burdett,  for  appealing  to  the  law  against  the  legality 
of  the  Speaker's  warrant:  '*  No  man  would  more  zealously 

(a)  24  Pari.  Hist.  497. 
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defend  the  privileges  of  Parliament,  or  of  either  House  of        1839. 
Parliament,  than  he  should,  and  he  admitted,  that  what 
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either  branch  of  the  legislature  had  been  for  the  course  of  v. 

TT 

ages  exercising,  with  the  acquiescence  of  the  whole  legis-     and  oihere 

lature,  would,  in  the  absence  of  statutes,  be  evidence  of  the  t    j  t^ 

'  Lord  Denman 

common  law  of  Parliament,  and,  as  such,  of  the  common         C.J. 
hvr  of  the  land.     The  jurisdiction  of  Courts  rested  in  a 
great  measure  upon  the  same  foundation ;  but  besides  that 
these  precedents,  as  applicable  alike  to  all  of  them,  were 
matters  of  grave  and  deliberate  consideration,   they  were 
and  must  be  determined  in  the  end  by  the  law."   **  The  con- 
trary was  insisted  upon  by  the  Commons,  when  tiiey  com« 
mitted  Lord  Chief  Justice  Pem6er/on  for    holding  plea  of 
them  in  bis  Court ;  but  so  far  was  he  from  considering  such 
a  claim  as  matter  of  argument  under  this  government  of 
Wvr,  that  I  say,  advisedly,"  said  his  lordship,  "  that  if  upon 
the  pre9eut  occasion,  a  similar  attack  was  made  upon  my 
noble  and  learned  friend  (Lord  JEilett borough)  who  sits  next 
^^,  for  the  exercise  of  his  legal  jurisdiction,  I  would  resist 
^€  usurpation  with  my  strength,  and  bones,  and  blood." 
"Why  was  any  danger"  "  to  be  anticipated  by  a  sober  appeal 
*o  the  judgment  of  the  laws  ?"  "If  the  judges  had  no  juris- 
diction over  the  privileges  of  the  House  of  Commons  ;  they 
^oald  say  they  had  no  jurisdiction.     If  they  thought  they 
"^^>  they  would  give  a  just  decision  according  to  the  facts 
aud  circumstances  of  the  case,  whatever  they  might  be  («).'* 
^fter  these  decisions  in  our  Courts,  and  these  strong  and 
vehement  declarations  of  opinion  by  some  of  the  greatest 
'"'^iTiaries  of  the  law,  it  is  too  much  to  seek  to  tie  our  hands 
y  Uie  authority  of  all  our  predecessors. 
On  Lord  BrowgAam's  judgment  in  the  case  of  Mr.  Long 
^^Utsiey yl^iiely  published  by  himself (6),  and  reported  also  in 
-Mylneand  Russell, 639— 660,  for  obvious  reasons,  I  shall 
ot>serve  but  shortly.     He  adopted,  in  its  fullest  terms,  the 
resolution  expressed  by  Chief  Justice  Willes{c),  and  carried 

(o)  16  Cobb.  Pari.  Deb.  851.  vol.  iv.  p.  357. 

(.^)  Speeches  of  Lord  Brougham,  (c)  1  Wils.  128. 
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1339.         it  no  further^  though  his  form  of  expression  is  perhaps  more 

^^^^'^'^^      striking  and  forcible.     '*  If,  instead  of  justly  and  temperately 

v.  and  wisely  abandoning  this  monstrous  claim,  1  had  found  a 

Hansard      unanimous  resolution  of  the  House  in  its  favour.  1  should 

and  others.  .... 

Lo  d  TVn         ^'*" — (^"^  ^^  *'  ^^^*  which  made  me  interpose  to  assure  the 

C.J.         learned  counsel  that  I  needed  not  the  Resolution  of  the 

House  of  Commons  in  favour  of  the  Court  of  Chancery)—* 

I  should  still  have  steadily  pursued  my  own  course,  and 

persisted  in  acting  according  to  what  I  knew  to  be  the  law." 

A  declaration  the  more  remarkable,  as  proceeding  from  a 

judge  long  known  as  the  champion  of  all  popular  rights,  the 

jealous  asserter  of  all  the  real  privileges  of  that  assembly, 

where  his  station  and  his  services  may  be  thought  to  place 

his  name  on  a  level  at  least  with  the  greatest  of  all  those, 

either  lawyers  or  statesmen,  who  have  come  after  him  upon 

the  same  stage. 

It  is  indeed  true  that  that  avowal  of  opinion  was  no  more 
necessary  for  the  decision,  than  perhaps  the  discussion  of 
Chief  Justice  Bridgman  and  the  declared  resolution  of 
Chief  Justice  Willes^  But  would  that  circumstance  render 
the  sentiment  less  offensive,  if  it  really  assailed  the  inde- 
pendence and  dignity  of  the  House  of  Commons  i  Quite 
the  contrary.  Yet  there  was  no  committee,  no  resolution, 
no  menace. 

Two  admissions  were  made  by  the  Attorney-General  in 
the  course  of  his  argument  here,  either  of  which  appears 
to  me  fatal  to  his  case.  He  very  distinctly  recognised  the 
words  of  Lord  Mansfietd,  that,  if  either  House  of  Parlia- 
ment should  think  fit  to  declare  the  general  law,  that  decla- 
ration is  undoubtedly  to  be  disregarded ;  adding,  that  it  should 
be  treated  with  contempt.  Now  such  declaration  would 
be  a  proceeding  of  the  House,  and  so  above  all  inquiry. 

Again,  if  due  subordination  of  the  Courts  is  the  guid* 
ing  principle,  the  declaration,  even  if  against  law,  by  a 
superior  Court,  demands  respect  and  deference,  if  not  ac* 
quiescence.  But  the  declaration  of  general  law  may  arise 
in  the  course  of  an  inquiry  respecting  privilege;  the  claim 
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advaoced  by  the  report  of  the  committee  is^  that  **  the  House 
is  t.be  sole  and  exclusive  judge  of  the  extent  of  its  own  privi- 
leges;*' and  the  Attomey«General  in  the  same  spirit  informed  v. 
us  on  the  part  of  the  House  of  Commons^  of  his  and  their    Jn^^'J^Jj^ 
*«  con6dence  that  when  we  should  be  informed  that  the  act  ,     ,  jj   ^^ 
had  been  done  in  the  exercise  of  a  privilege,  we  should         C.  J. 
VioU  that  we  could  no  longer  inquire  into  the  matter."    He 
waned  us  that,  this  being  a  question  of  privilege,  we  have 
no  power  to  decide  it,  and  told  us  that,  whenever  either 
House  claims  to  act  in  exercise  of  a  power  which  it  claimsi 
(lie  question  of  privilege  arises.     But  if  the  claim  were  to 
^iare  a  general  law,  the  Attomey*General  agrees  that  no 
^^ght  would  belong  to  it.     Clearly  then  the  Court  must 
'Oquire  whether  it  be  a  matter  of  privilege  or  a  declaration 
of  general  law;  as  indisputably,  if  it  be  a  matter  of  general 
l*w,  it  cannot  cease  to  be  so,  by  being  invested  with  the 
impoaiog  title  of  privilege. 

1*he  other  concession  to  which  I  alluded  is,  that^  when 

matter  of  privilege  comes  before  the  Courts,  not  directly, 

but  incidentally,  they  may,  because  they  must,  decide  it ; 

olberwise,   said  the   Attorney-General,  there  would   be  a 

failure  of  justice.     And  such  has  been  the  opinion  even 

of  those  judges  who  have  spoken  with  the  most  profound 

veneration  of  privilege.     The  rule  is  difficult  of  applica- 

^on.    Lord  Ellenborough  and  the  Court,  as  well  as  the 

defendant's  learned  counsel,  felt  it  to  be  so  in  Burdett  v. 

iifto((a).     The   learned   report  of  the   select  committee 

'^ates  in  direct  terms,  that  they  '*  have  not  been  able  to 

*^i«cover  any  satisfactory  rule  or  test  by  whicii  to  ascertain 

• 

^  all  cases  whether  the  question  of  privilege  would  be 
deemed  to  arise  directly  or  incidentally:  there  are  many 
^^  which  might  be  decisively  placed  in  the  one  class  or 
^  other,  but  there  may  be  also  very  many  which  cannot 
0^  to  assigned."  "  Your  committee  are  of  opinion  that  the 
Courti  hofoe  no  jurisdiction  to  decide  upon  privilege,  either 
^^tcily  or  incidentally f  in  any  sense  inconsistent  with  the 

(a)  14  East,  1. 
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1839.       iDdependence  and  exclusive  jurisdiction  of  Parliament.     1 

^"^^^^^^     such  a  jurisdiction  did  exist  of  deciding  incidentally  opoi 
Stockdalb        .  .- 

9.  privilege,  uncontrolled  by  Parliament,  it  would  lead  to  pre 

^"^k^      ceedings  as  incongruous  and  as  effectually  destructive  < 
the  independence  of  Parliament  as  if  the  direct  jurisdictio 
C.  J.         existed, — a  consequence  which,  together  with  the  extren 
uncertainty  of  the  extent  of  the  rule,  makes  it  indispensabi 
necessary  that  it  should  be  investigated  (a)." 

The  report  (a)  seems  to  consider  that  the  question  of  pr 
vilege  arose  incidaUally  in  the  former  trial  between  the^ 
parties  (6),  and  points  out  very  serious  inconveniences  th 
may  flow  from  according  to  Courts  of  Justice  this  pow< 
of  deciding  incidentally.  The  "  opinion  that  the  Cour 
have  no  jurisdiction  to  decide  upon  privilege  either  direct 
or  incidentally"  undergoes  some  apparent  qualification  I 
a  reference  to  the  xme  in  which  the  words  are  used, 
appears  that  the  Ck>urts  have  '^  no  such  jurisdiction  in  ai 
sense  inconsistent  with  the  exclusive  jurisdiction  of  Pmrii 
ment(a)."  I  would  not  venture  to  speak  with  absolute  ce 
tainty  of  the  meaning  of  this  passage,  but  I  imagine  that 
body  which  has  no  jurisdiction  to  act  in  any  sense  incoi 
sistent  with  the  exclusive  jurisdiction  of  another  body,  ci 
possess  no  jurisdiction  at  all.  I  think,  then,  it  must  1 
assumed,  that  the  committee  of  the  late  House  of  Con 
mens  declared  that  the  Courts  have  no  jurisdiction  wha 
ever  to  decide  even  incidentally  on  any  matter  of  privileg 
ikeir  resolutions  having  reference  to  this  preceding  part  < 
their  report. 

Now  this  power  is  denied  to  the  Courts  by  this  repo 
for  the  first  and  only  time.  Even  the  appendix  to  it,  whi< 
being  published  by  the  same  authority,  I  know  not  w< 
how  to  disjoin  from  it,  returns  to  that  same  distinctic 
between  the  direct  and  incidental  occurrence  of  questioi 
of  privilege  which  the  report  and  resolutions  appear 
repeal.     It  were  to  be  wished  that  the  late  House  of  Coi 

(«)  Report  firom  the  Sdect  Com-         {h)  Siockdmk  v.  Hansard^  7 
mittec^  &c«  8  May,  1837,  |k  la.  &  P.  731. 
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Dions  had  laid  dowo  their  rule  for  the  guidance  of  the        1339. 
Courts  in  language  less  open  to  dispute  as  to  its  meaning, 
but  we  in  thb  case  must  feel  relieved  from  all  embarrass- 
ment by  the  frank  acknowledgment  of  the  Attorney-General,     .^jj^^^^t*^ 
If  then  we  may  be  under  the  obligation  of  deciding  ^°  r     .  j^. 
pfivilege,  even  though  incidentally,  it  follows  that  we  have         c.  J. 
some  knowledge  on  the  subject,  or  at  least  the  means  of 
obtaiaing  knowledge.    The  report  takes  for  granted  that, 
if  either  House  has  actually  come  to  a  decision  on  the  point 
thus  raised,  we  should  be  bound  to  adhere  to  it;  and  the 
Attoroey-General  insisted  that,  even  if  in  the  present  case 
tiie  question  did  but  arise  incidentally,  we  should  be  bound 
by  the  declaration  of  the  law  set  forth  by  the  House,  in 
uy  formal  statement  of  its  opinion. 

Oar  duty  would  then  be  to  interpret  the  law  laid  down 
hy  one  House  by  discovering  its  meaning.     But  after  as- 
certaining it  as  best  we  might  from  those  stores  of  parlia- 
BKQtary  learning,  from  which  we  are  pronounced  to  be 
excluded,  we  might  possibly  find  that  the  other  House  (or 
tke  same  House  at  another  time)  had  come  to  an  opposite 
declaration.     What  course  must  we  then  take?     How  re- 
concile the  discrepancy?     Perhaps  it  may  be  said  that  the 
fact  is  not  to  be  presumed.     I  agree  that  it  is  not;  but  it 
^^i>ts  at  this  moment,  with  reference  to  the  legal  rights  of 
P^es  in  the  matter  that  arose  in  Ashby  v.  White  {a).  This 
^Urt  could  not  decide  the  matter  either  way,  without 
oi^erruliog  what  has  been  laid  down  either  by  Lords  or 
^tumons,  and  thus  violating  the  privileges  of  Parliament 
^4  rendering  ourselves  amenable  to  just  displeasure. 

fiut  suppose  an  entirely  new  point  to  arise^  and  some 

P^i'ty  litigating  here  to  set  up  a  claim  of  privilege  never 

ue^rd  of  before,  as  to  which  therefore  neither  House  had 

^er  framed  a  resolution.     Since  then  the  Courts  may  give 

judgment  on  matters  of  privilege  incidentally,  it  is  plain  ^ 

that  they  must  have  the  means  of  arriving  at  a  correct  con- 

c\unon,  and  that  they  may  differ  from  the  House  of  Par- 

(a)  2  Ld.  Bay.  938. 
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18S9.        iiament,  as  HoU  and  the  Court  of  Queen's  Bench  differed 

^^^^"^^      from  the  Lords  in  the  Banbury  case  (a),  as  he  did  in  Pahf^ 

Stockdalb  ^  .  - 

9.  case  (6);  as  the  same  and  many  other  of  the  judges,  ms  well 

Havsard      ^g  ijjg  Lords,  did  from  the  Commons  in  the  case  of  Ashb^^ 

and  others.  ^  .        -^ 

V.  White  (c);  and  as  I  trust  every  Court  in  Westminster 
C.J.  Hall  would  have  done,  if  an  order  of  either  House,  pur- 
porting to  be  made  by  virtue  of  the  privilege  of  Parliament, 
had  been  brought  before  them  as  a  justification  for  the 
imprisonment  of  a  subject  of  this  free  state,  for  killing 
Lord  Galway*3  rabbits  or  fishing  in  Admiral  Griffiths  pool* 

In  truth,  no  practical  difference  can  be  drawn  between 
the  right  to  sanction  all  things  under  the  name  of  privilege, 
and  the  right  to  sanction  all  things  whatever,  by  meretjr 
ordering  them  to  be  done.  The  second  proposition  differs 
from  the  first  in  words  only.  In  both  cases  the  law  would 
be  superseded  by  one  assembly;  and  however  dignified 
and  respectable  that  body,  in  whatever  degree  superior  to 
all  temptations  of  abusing  their  power,  the  power  claimed 
is  arbitrary  and  irresponsible,  in  itself  the  most  monstrous 
and  intolerable  of  all  abuses. 

Before  I  finally  take  leave  of  this  head  of  the  argument 
I  will  dispose  of  the  notion,  that  the  House  of  Commons 
is  a  separate  Court,  having  exclusive  jurisdiction  over  the 
subject-matter,  on  which,  for  that  reason,  its  adjudication 
nmst  be  final.  The  argument  placed  the  House  herein  on 
a  level  with  the  spiritual  Courts,  and  the  Court  of  Admi- 
ralty. Adopting  this  analogy,  it  appears  to  me  to  destroy 
the  defence  attempted  to  the  present  acdon.  Where  the 
subject-matter  falls  within  their  jurisdiction,  no  doubt  we 
cannot  question  their  judgment;  but  we  are  now  inquiring 
whether  the  subject-matter  does  fall  within  the  jurisdiction 
of  the  House  of  Commons.  It  is  contended  that  tfiej  can 
bring  it  within  their  jurisdiction  by  declaring  it  so.  To 
this  claim,  as  arising  from  their  privileges,  I  have  already 
stated  my  answer;  it  is  perfectly  clear  that  none  of  these 

(a)  12  How.  St.  Tr.  1167.  (c)  2  Ld.  Ray.  938;   5.  C.  U 

(6)  2  Ld.  Raj^.  lioa.  How.  St.  Tr.  695. 
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Courts  could  give   themselves  jurisdiction^  by  adjudging         i8d9. 

that  they  enjoy  it. 

I  come   at  length   to   consider  whether  this   privilege 

of  publication  exists.     The  plea  states  the  resolution  of     Hansard 

.  .  and  others. 

toe  Housci  that  all  parliamentary  reports  prmted  for  the  ^  ,  ^ 
lueof  the  House  should  be  sold  to  the  public^  and  that  c.J. 
these  several  papers  were  ordered  to  be  printed,  not  how- 
em  stating  that  they  were  printed  for  the  use  of  the  House. 
It  then  sets  forth  the  resolution  and  adjudication  before  set 
OQt.  We  know,  by  looking  at  the  documents  referred  to  at 
the  bar,  that  this  resolution  and  adjudication  could  not  jus- 
tify the  libel  complained  of,  because  it  was  not,  in  fact^ 
pesied  till  after  action  brought.  But  passing  over  all 
minor  objectionB,  I  assume  that  the  defendants  have  properly 
pleaded  a  claim  on  the  part  of  the  House,  to  authorize  the 
indiscriminate  publication  and  sale  of  all  such  papers  as 
the  House  may  order  to  be  printed  for  the  use  of  its  mem- 
ben. 

The  Attorney-General  would  preclude  us   from   com- 
mencing this  inquiry.     He  protests  against  our  taking  any 
other  step  than  that  of  recording  the  judgment  already 
giren  in  the  superior  Court,  and  registering  the  edict  which 
Mr.  Hansard  brings  to  our  knowledge,     fiut  having  con- 
vinced myself  that  the  mere  order  of  the  House  will  not 
justify  an  act  otherwise  illegal,  and  that  the  simple  decla- 
ration that  that  order  is  made  in  exercise  of  a  privilege  does 
not  prove  the  privilege ;  it  is  no  longer  optional  with  me  to 
decline  or  accept  the  office  of  deciding  whether  this  pri- 
vilege exist  in  law.     If  it  does,  the  defendant's  prayer  must 
be  granted,  and  judgment  awarded  in  his  favour ;  or  if  it 
does  not,  the  plaintiff,  under  whatever  disadvantage  he  may 
appear  before  us,  has  a  right  to  obtain  at  our  hands,  as  an 
English  subject,  the  establishment  of  his  lawful  rights,  and 
the  means  of  enforcing  them. 

In  die  first  place,  I  would  observe,  that  the  act  of  selling 
does  not  give  the  plaintiff  any  additional  ground  of  action 
or  right  to  redress  at  law  beyond  the  act  of  publishing. 
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1839.        The  injury  is  precisely  the  same  in  its  nature^  whether  the 

^^^^^'^^^      publication  be  for  money  or  not,  though  it  may  be  much 

9.  more  extensively  injurious  when  scattered  over  the  land  foi 

^ii^'h"^      profit.     But  the  direction  to  sell  is  highly  important  in  thij 

respect;  that  public  5a/e  necessarily  imports  indiscriminate 

C.J.         publication  beyond  recall  or  control,  and  holds  out  the  same 

authority  as  a  protection  to  every  subordinate  vendor,  who 

by  purchase  from  their  printer  and  bookseller,  is,  like  him 

doing  no  more  than  giving  effect  to  an  order  of  the  House. 

How  far  it  is  strictly  constitutional  for  either  House  ol 
Parliament  to  raise  money  by  sale  or  otherwise,  and  applj 
it  to  objects  not  specified  by  act  of  parliament,  might  re* 
quire  consideration  on  general  grounds,  but  does  not  belong 
to  the  present  season  or  place,  in  which  we  have  only  tc 
deal  with  the  manner  in  which  the  mutual  rights  of  the 
parties  before  us  in  this  action  are  affected. 

It  is  likewise  fit  to  remark,  that  the  defamatory  mattei 
has  no  bearing  on  any  question  in  Parliament,  or  that  couU 
arise  there.  Whether  the  book  found  in  the  possession  ol 
a  prisoner  in  Newgate  were  obscene  or  decent  could  have 
no  influence  in  determining  how  prisons  can  best  be  regu- 
lated, still  less  could  the  irrelevant  issue  whether  it  wa< 
published  by  the  plaintiff.  The  most  advisable  course  of 
legislation  on  the  subject  is  wholly  unconnected  with  those 
facts ;  the  inquisitorial  functions  would  be  exercised  witl 
equal  freedom  and  intelligence,  however  they  were  found  tc 
be :  and  if  the  ascertainment  of  them  by  the  House  was  i 
^hing  indifferent,  still  less  could  the  publication  of  them  tc 
the  world  answer  any  one  parliamentary  purpose. 

The  proof  of  this  privilege  was  grounded  on  three  prin- 
ciples :  necessity,  practice,  universal  acquiescence.  If  the 
necessity  can  be  made  out,  no  more  need  be  said  ;  it  is  the 
foundation  of  every  privilege  of  Parliament,  and  justifies  all 
that  it  requires.  But  the  promise  to  produce  that  proof 
ended  in  complete  disappointment.  It  consisted  altoge- 
ther in  first  adopting  the  doctrine  of  Lake  v.  King{a)t 

(a)  iSaoDd.  131. 
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tm^t  printing  for  the  use  of  the  members  is  lawful,  and  then        1839. 

ejecting  the  limitation  which  restricts  it  to  their  use.     The 

t^3:8oning  isi  *'  If  you  permit  the  number  of  copies  to  be  as 

\arge  as  the  number  of  members,  the  secret  will  not  be  con-      Hansard 
.  ,       .  and  others, 

fined  to  them.*'    A  strong  appeal  to  justice  and  expediency  ^     ,  j^ 

against  printing,  even  for  the  use  of  the  members,  what  c.  J. 
may  escape  from  their  hands  to  the  injury  of  others,  but 
surely  none  in  point  of  law  for  throwing  down  the  only 
barrier  that  guards  the  rest  of  the  world  against  calumny 
aud  falsehood,  founded  on  ex  parte  statements,  made  for 
tbe  most  part  by  persons  interested  in  running  down  the 
character  assailed. 

The  case  just  alluded  to,  drew  a  line  in  the  nineteenth 
year  of  Cluzrles  the  Second,  which  has  always  been  thought 
correct  in  law.  The  defendant  justified  the  libel  he  had 
printed  by  pleading  that  it  was  only  printed  for  the  use  of 
the  members.  Much  doubt  at  first  existed  whether  the 
justification  were  good  in  law,  the  right  of  delivering  copies 
for  the  use  of  tbe  members  of  a  committee  being  undis- 
puted, but  some  of  the  judges  questioning  whether  printing 
could  be  so  justified.  After  an  advisement  of  many  terms, 
>ud  even  of  some  years,  Lord  Hale  and  tbe  Court  sustained 
the  defence,  because,  being  necessary  to  their  functions,  it 
vas  tbe  known  course  in  Parliament  to  print  for  the  use  of 
members.  But  wherefore  all  this  delay  and  doubt  if  tbe 
House  then  claimed  the  privilege  of  authorizing  the  publi* 
cation  of  all  papers  before  them ;  or  how  can  we  believe 
diat  the  defendant  would  not  have  pleaded  at  first  that  pri- 
vilege, when  we  find  that  he  was  admitted  to  have  acted 
according  to  the  course  and  proceedings  of  Parliament,  if  it 
was  then  tlieir  understood  right?  This  case  occurred 
within  a  very  few  years  of  Beuyon  v.  Evelyn  (« ),  which  must 
have  excited  the  attention  of  the  House,  and  made  them 
vigilant  in  maintaining  their  privileges  against  improper  in« 
^c^erence  from  Courts  of  Law. 

^e  supposed  necessity  soon  dwindled,  in  the  hands  of 
^°c  'earned  counsel,  down  to  a  very  dubious  kind  of  expe- 

(a)  O.  Bridgm.  324.         "" 
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1839.         diency;    for  is  it  not  much  better,  said  he,  that 

^^^>^^       defamed,  and  thence  avoided  by  mankind,  should  k 
Stockdale  .    .  .  , 

V.  has  been  the  victim  of  a  privileged  publication,  than 

IiANSARD      ignorant  by  what  means  he  has  lost  his  place  in  s 
and  others.  .  .  . 

A  question  over  which  many  a  man  might  wish  tc 
Lord  Denman   ,-,  i-i--rr  ••• 

C.  J.         before  he  answered  it.     it  is  far  from  certain  that  he 

become  acquainted  with  the  fact,  he  might  be  abi 

business,  or  abroad  in  the  service  of  his  country ; 

discovery,  when  made,  would  bring  him  small  com 

it  would  shew  him  that  his  enemy  was  too  strong  to  | 

with,  and  that  the  door  of  legal  redress  must  be 

against  him  for  ever. 

Another  ground  for  the  necessity  of  publishing  : 
all  the  papers  printed  by  order  of  the  House  wa 
members  might  be  able  to  justify  themselves  to  th< 
stituents,  when  their  conduct  in  Parliament  is  arr 
appealing  to  documents  printed  by  authority  of  the 
This  is  precisely  the  principle  denied  and  condem 
Lord  Ellenboroiigh  and  the  Court  in  The  King  v.  Cret 
a  decision  which  it  may  now  perhaps  be  convenient 
sure  as  inconsistent  with  privilege,  but  which,  foun 
Lord  Kenyon*s  authority  in  The  King  v.  LordAbing 
has  been  uniformly  regarded  till  this  time  as  a  jus 
sition  of  the  law.  But  indeed  it  is  scarcely  possi 
ingenuity  to  fancy  a  case  in  which  a  member,  acci 
any  misconduct  in  his  trust,  should  be  able  to  vi 
himself  by  resorting  to  such  documents. 

Then,  on  general  grounds,  the  necessity  of  maki 
parliamentary  conduct  of  the  members  known  to  the 
stituents  is  urged,  and  the  duty  of  the  House  of  Co 
to  convey  instruction  to  the  people.  The  latter  arj 
mtiy  be  answered  by  asserting,  that  the  duty  of  ] 
instruction  resides  in  the  whole  legislature,  and  not 
single  branch  of  it.  The  former  argument  prov 
much ;  for  the  conduct  of  the  representative  is  be 
closed  by  the  share  taken  by  him  in  the  debates,  whic 
all  time  up  to  the  present  moment,  have  been  nc 

(a)  1  Mau.  &  S.  273.  (6)  1  Esp.  226. 
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neither  sold  nor  published  by  the  House^  but  cannot  be        isag. 

pijttiUshed  by  the  most  accurate  reporter  without  his  in* 

ctining  the  danger  of  Newgate  for  breach  of  privilege,  and 

being  exposed,  without  justification,  to  legal  consequences.      Hansard 
,       „    -  ,  ,/....  and  others. 

it  can  hardly  be  necessary  to  guard  myself  against  being 

supposed  to  discuss  the  expediency  of  keeping  the  law  in  q^  j^  . 
its  present  state,  or  introducing  any  and  what  alterations. 
It  is  no  doubt  susceptible  of  improvement^.but  the  im- 
provement must  be  a  legislative  act.  If  we  held  that  any 
UBprovemeut^  however  desirable,  could  be  effected  under 
tlie  oame  of  privilege^  we  should  be  confounding  truth  and 
departing  from  our  duty.  And  if,  on  such  considerations^ 
^tber  House  should  claim,  as  matter  of  privilege,  what  was 
neither  necessary  for  the  discharge  of  their  proper  func- 

• 

^otu^  nor  ever  had  been  treated  as  a  privilege  beforci  this 
would  be  an  enactment,  not  a  declaration ;  or  if  the  latter 
>uiie  were  more  appropriate,  it  would  be  the  declaration  of 
^  geiieral  law,  to  be  disregarded  by  the  Courts,  though 
B^er,  I  hope,  treated  with  contempt.  It  would  also  be 
^  declaration  of  a  new  law ;  and  the  word  '^  adjudge*'  can 
^ke  no  difference  in  the  nature  of  the  thing. 

Xhe  practice  or  usage  is  the  second  ground  on  which  the 
Attorney-General  seeks  to  rest  this  privilege ;  and  he  has 
^  Warrant  for  his  claim,   which,  if  well-founded,  is  even 
itrooger  than  any  opinion  of  necessity.     He  refers  to  an 
^ct  of  parliament.     The  Postage  Aci{a),  it  seems,  conveys 
^U  parliamentary  proceedings  to  all  parts  of  the  empire  free 
of  expense :  and  forasmuch  as,  when  that  act  passed,  it  was 
notorious  that  the  votes  and  other  proceedings  contained 
matter  criminating  individuals  ;  therefore  it  is  argued,  the 
legislature  must  have  intended  to  circulate  such  criminating 
matter.     But  the  same  act  requires  newspapers  to  be  cir- 
culated free  of  postage :  it  was  equally  notorious  that  news- 
Papers  often  contained  libels,  yet  it  was  never  contended 
"''^  the  Postage  Act  intended  to  give  impunity  to  their 

• 

^'^tulation.     In  both  cases  it  is  clear  that  the  act  merely 
^^o   untaxed   circulation  to   such   proceedings   and   such 

(o)  42|Geo.  3,  c.  63. 
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1839.        papers  as  it  was  before  lawful  to  Ginculntei, leaving. all, quei^ 

tions  of  what  is  lawful  exactly, in  their  fqrmer  pligtit,  .  ^ 

'',  the  practice,  has  prevailed  frp^p  ^^U  jtin^e.!'   ,|f  Mb  Hii 

^^^^h^^      s\trang^  ,thaf  no.  Vi^^tiges.of ,it  are  tntcked.  tf>  fin  earlier  p«rio4 

^    ^  ^  thai)  16^,  when  the  ifou^e^of  Coniinpns,,|i(;^Dg,Qeith(sr.m 

Lord  Denman      ,     .  ,    .  '.'..., 

C.J.         a  legislative  npr.^wii^  luqju^itpnal  ^pfic^y^  begao  to  set  up 

an  authority  independent  of  , the  Crqwn  and.bostije  ta.iiti 
whi^h  led  to  its  griacUially  absorbing  aH  (the  powers  of  the 
state.  For  near,  twenty  years,ythe  Hoyi^e  .was  taking  this 
executive  part,  which  they  could  not  carry  on  but  by  pub- 
lishing their  votes  and  proceedings.  .At^the  R^toratioa 
they  mad^.some  amends  to  thq. exiled. King, hbyieviQcing 
their  loyalty  in  the  same  mauneri  and,;theii\/tOws..of.iaIkT 
giance  and  submission  were  a1^  sold  ^ndxpublisb^^  «i 
theur  manifestoes  and  levies  of  men  and.  money  igoinst, his 
father  had  iieen  before.  Thus  does  the  practice,  appear;  to 
have  originated  in  the  Long  Parliament,  and  to  baiire  beea 
continued  at  the, ^Restoration.  .  The.  origin  disproves  iha 
antiquity  of  the  privilege,  or  its,  necessity  .fprihe  AmctioDS 
of  one  of  the, three  estates;  no  siKb  necessity  was  tho^ght 
of  till  one  began  to  struggle  against  the  other  two  for  aa 
ascendancy,  which  rediMied  tbem.lo  nothing.  Tru^it.is,. 
the  practice,  of  so  printing  and  publishing  has  proceeded 
with  little  interruption  till  this  hour.  But  the  queation^is 
not  on  the  lawfulness  or  expediency  of  printing  and  pub- 
lishing in  general,  it  is  whether  any  proof  can  be  found  of  a 
practice  to  authorize  the  printing  and  publication  of  papeiv*. 
injurious  to  the  character  of  a  fellow-subject ;  such  a  pri- 
vilege has  never  been  either  actually,  or  virtually  claimed  by 
either  House  of  Parliament ;  the  notice  of  neither  has  been 
called  to  the  fact  of  their  giving  publicity  to  writings  of  that 
character ;  what  course  they  might  have  taken  we  cannot 
know,  if  a  party  thus  hijured  had  laid  his  grievance  before 
them.  Had  their  answer  been,  we  claim  the  right  to  pro- 
mulgate our  judgment  on  cases  within  our  jurisdiction,  on 
which  we  have  made  inquisition,  heard  evidence  and  de*- 
fence,  and  formed  our  judgment,  they  would  have  referred 
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to   3  state  of  things  wholly  different  from  that  which  is  now 

before  us.     If  they  had  said,  we  claim  the  privilege  of 

...  .     ,  Stockdale 

ordering  the  printing  of  what  we  please,  and  of  publishing  9. 

all    we  print,  however  partial  the  statement,  and  however        j ''!k"" 
ruinous  to  individuals,  the  question  of  their  right  to  justify  r^^  j^ 
the  publisher  would  have  been  much  the   same  as   that         C.J. 
wbich  we  have  now  under  discussion. 

Thepradice  of  a  ruling  power  in  the  state  is  but  a  feeble 
proof  of  its  legality.     I  know  not  how  long  the  practice  of 
rmiaiag  ship-money  had  prevailed  before   the   right   was 
denied  by  Hampden:  general   warrants  had  been  issued 
and  soforced  for  centuries,  before  they  were  questioned  in 
actioos  by   WUkes  and  his   associates,  who,  by   bringing 
then  to  the  test  of  law,  procured  their  condemnation  and 
abaDdoDment.     I  apprehend  that  acquiescence  on  this  sub- 
ject proves,  in  the  first  place,  too  much ;  for  the  admitted 
sad  grossest  abuses  of  privilege  have  never  been  questioned 
byioits  in  Westminster  Hall.    The  most  obvious  reason 
Uf  diit  none  could  have  commenced  a  suit  of  any  kind  for 
^  purpose,  without  incurring  the  displeasure  of  the  of- 
bided  House,  instantly   enforced,  if  it  happened  to  be 
■ittiog,  and  visiting  all  who  had  been  concerned.     During 
the  session,  it  must  be  remembered,  that  privilege  is  more 
formidable  than  prerogative,  which  must  avenge  itself  by 
indiGtoient  or  information,  involving  the  tedious  process  of 
Uw;  while  privilege,  with  one  voice,  accuses,  condemns, 
^  executes,  and  the  order  to  ''  Take  him,"  addressed  to 
the  Seijeant-at-Arms,  may  condemn  the  offenders  to  perse- 
cution and  ruin.     Who  can  wonder  that  early  acquiescence 
was  deemed  the  lesser  evil,  or  gravely  argue  that  it  evinced 
A  general  persuasion  that  the  privilege  existed  in  point  of 
law? 

Betides,  the  acquiescence  could  only  be  that  of  indi* 

vidoaU  in  particular  hardships  brought  upon  themselves  by 

^proceedings  published  :  we  have  a  right  to  suppose  that 

^  <^tiderate  discretion  was  fairly  applied  to  the  particular 

'^"■natances  of  each  case;  that  few  things  of  a  dispa- 
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1839.        r&guig  nature  were  priuted  at  all;  thati.wliere  onminntiii 

^'^^'^^      votes  iWere  .allowed  to  meet  the  public  eye,  thev  were  m' 

V,  tified  as  an  exercise  of  jufisdictiou'upoti  maltera  properi} 

^^  <^be^     bixHight  beforie  Parliament^  after  patient  benriog  and  candU 

Lod  1)  inquiry)  that  tbe  imputatiooa  were  generally  true, «idao» 

C.J.         tioAS'fiH:  libel  would  oolybave.  made  them  mord.  yiiblioj 

and  that>i  even  where  e%  par4e  proc^diogs  were  printec^  ta 

the  annoyance'  of  private  perionB^  that  ^  miaute'  suffieriag 

would  be  lost  sigbt  of  in  the  general.aenae^  att  oa^ 

whelming,  neceaaity,  •    ,«      ,m     -< 

...All  kinda  of  prudenMal  conaideratioua^  ther^orsy^ccHh 

apiredto  deter  from  legal  prtMceediiagai  audi  will  fUlijripoo 

caunt  for  the  acquieacence:;  and  tlie  diffevence  betweM&ftba 

extent  of  publication  fotao^rly  practised^  and  the  lufie^ 

trolled  sale  of  all  that  the  House  may  choose  to  prin^  in 

order  to  raise  a  fund  for  payiag  its  officers^  CwmotfiMlte 

sUrikejevery  unbiassed  understanding,  i  I'r 

•  I  muBt  add,  that  the  evidaiee  «ou  this  subject  set  for|h  ia 

the  Report^  convinces  mer  that  publicatioa  has  ne^iet  bftea 

by  way  of .  exercising  any  of  its  privileges/ nor  th^  ft^k  of 

deliberation  .to   what  extent  it  ought  to  be  married  >attd 

within  what  bounds  restitaiaed.    With  voryidiffeffeBl  obiectl 

the  practice  was  originally  introduced  ^  it  grew  impercap- 

tibly  into  a  perquisite^  and  I  venture  Ip  .believe  that  it  wis 

raised  into  a  traiffici  and  a  means  of  levying  money  withoM 

much  consideration.  .        >     .  .  .,)|.i 

TJi^  authoritj  to  which  the  Attomej-Oeneral  last  #pr« 

pealed  is  one  to  which  particular  attention  is  due;  I  pean 

the  Report  of  the  committee  appointed  by  the  latf.Houfa 

of  Commons  to  examine  the  subject.    He  spoke  of  at  as  a 

documentof  extraordinary  weight,  demanding  tbe  utmost 

reape^ti  ast  uniting  the  suffrages  of  the  most  distiqguisbed 

statje^men  and  the  most  eminent  lawyers.  >  ^  ,    , 

I  £rel  Just  and  higb  deference  towards  them  all^  towards 

none  more  than  the: learned  person  who  pressed  as j with 

their  .authority,,  and  whose  argument  at  the.  bar  sOi  fully  laid 

before  us  all  that  could  possibly  be  urged  in  defence  of 

their  resolutions.    That  learned  persou  gave  us  to  under- 
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KMid  tiMit  b«  fcftd  sacrificed  many  weeka  of  his  valuable        1839. 

tine  in  stttdyiDg  this  great  subjeeti  and  that  in  preparing 

Ui  vjpimeiit  he  had  become  perfectly  convinced  that  his 

liih  was  the  side  of  truth.    He  must  fofgive  me  the  renmit,     Hariard 
.      ...  .  atHfethori. 

tlni  lias  (SMdUskm  vonM  have  «ffected  me  mor«  if  it'bad 

pmesdbd  inMead  ifl  foHcming  the  nspdH  of  that  comtnrtte^        6.  ^^^ 

ihd  the  trial  at  NirfPriii^aAd' indeed  the 't«solu«i6n  of 

11351'  Hi<  <ailso^^  fek  It  right  to^  reifihidfuiB  thaf  members  bf 

dM cottnlitteei' thoygh'  Mt  MW  «c«ap/ytefg  judicial  stiitiUft, 

ire  lure  to  do  so  hereafter;  that  their' fame  in^'evlipire 

111  their  )pf^ediceesors  UfM  the' '  bvniib;  and  thsll* '  oplUion, 

csibddied  itt  A^  cott'Mlttse'srepotf^  dUght  *td  be'As'mutdi 

mmttd  tfs  iFH  hid  «^ii««red  Mtm  ^ges  eak^Rer;  iti  the 

Mip/he  addMiy  by  way  of  ejcample^  6f  Que^hf  ilr/fM?.- 

I  AtHy  sltoiMle  to  the  stfggeiltion.bnt/ in  acting  upto  it  I 

c^MlM'mi 't^ftaktf  from  eiMiskterittg  the  claims  t0  eoA6d«tree 

vUch  the  individual  mmfberU  inigbt  posses^;    My  mqtih^ 

votfd  tout'  bar  o6hiAned  to  tfa«i^  iettrnuig  arid  ability ;'  i  should 

idt'bf  thehr  bttbifoal  Mhdoor'and  lov^  of  thifth,  pcMiaps,  tod, 

of  their  pditieal  and  penr^nal  cbnnexiods:  1  tfright  be  driveki 

tsthi  iti^rtdioiM  neHce^hity  of  com^ydrisoo^  finding  Ihat  toMe 

kwftin  toth6tii6li«6  4i^<l'di8Sisnv«d  ftiem  the  ebMthhte^-^  If 

} hadlMiid  also' in  the  'tahMrity  s«eh  mmes  as^'^dmi  this 

lilt  df  (b^e  ivhd  bp^0BM-fh«  claim  of  privilege  in  th«  ctate 

^AnHbtf^yWHUH^);  in  ti^f  i^ign  i^ferrM  to;it  ini^ht  be 

difficult,  notwithstanding  any  disparity  of  kiUMbers/  tb'be 

flh^t^r^iilr 'Which  Way'Ae  bfedance  of  authority*  ihcli«feti. 

0^4  tfthlg  WtfuM  aid  mi  in  this  estimate,  whether '  lh« 

IrM  llnpft^sidh  df  thdbe  most  ^n versanti  With  con Aitd-« 

tkwal  liNr  ctiillHddl' with  thid  tesolntidtis  \tk  which  they  afleS  "^ 

IrartM' coMuft^  i  ^  '^^'  biA^  liftsetf  the  first  th<Migbts<tf 

MJhfrsMidibg  ffieA  ai^  the  best;  and  the  sUi^st  to  b^artfaid 

tttmp  of  troth ;  subsequent  considei^tion  sometiuies  brings 

t^ftedleoey  iuto  competition  with  rectitude,  and  expediency 

of  dt  kiAds^  gt^neml  and  particnlar,  publicf  and  personarl. 

But,  mh'  the  dther  band,  it  would  not  be  unitnpdriant  to 

(a)  2  Ld.  Ray.  938. 
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ii»9j^i       k4ioMr..'wbethQi!i<gitalifl]iMijrier9i^tMiiKiaQ;  oiinAftifcAd:  liQldbQe 

V€%c*-J'      jM«ptiOukirlyiiex»f«fa»diinilKffc(e  »Mt()r%M|9iiHVc«iigbt' bni 

V,.         beeo  At>ir8|(ii]d4Kf«d  teiJcovcapiiuidieKjeAoIiiiipiis^bs^Mfi 

LodcD  have  yielded  to  the  extensiyi93oliMifitofnpf)viliSgfiijadiiHI«! 

C«';J[.         h}9  JiidgSBtf  iai|di  afeeitfidtibj^efit/lifiuigiMitbority^}^^!^ 

aAcliw5rda(feiiattnc^ilk«b[iK4lu8  inQonsiatevI  witk^olQartpiiii 
ciptetiof'jItiiiDiBidailjtiQfptvaliottiil  ,Biilir.I^!have  htiewlejfi.tm 
f«Hii^Qbstrving4»lh^aiilh0rii[|]r(  x>£»tboffeporfti^Agiiofttt4d||ii€l 
tbojphditif''iitfiii[tiiNlb:0pt>9i^gi^  Qiiln  jirfgpeaU,  todoi 
wbiQbiii6lbiqgjbilt'tba<imQifld}C94ipol'4  dmnigfijdcfctooo 
a^icwfifi  H9t9ft  tafnptfidiioeMjiitakQft^iiigtoiremifik.i^ilM! 
Tnnt0n\yiid^  tfaU.tfrUs  f^uth^tji.iijadificul^ejitifcr^iiA^qM^ 
apf»Qaredit«(ikftt^inpo«^n^/Mi  Qdgaluoiv^'iii^QgMBbtihiV 
been  imoteopn^figAtiysf^ndhmojmiffMe.'nbil^  4< 

thain  na^r^ihiAMcnce  iflVBQi<>ui:axlkidt^Jthtq  io8ro«>rtiin9fl 
lafiguftge)(i|^Qbi»duMrha^iexfwl«ll  ouo0ioti|»e%kii  a^dfrkf 
sQifpitioo8than(pny'jpQdil<fdj]Eitj%lithe  jAlitcmejitGenaraliti 
oiyrj  qpkimUhadnbippcti^!dbjifmnoiddowkb|(lbKcioC9ifa 
Hooae  q£ 4D tMMnoMo d //  ^di'ob  i;  bfiiiqcni  dv<;i1  bluoY/    ^.]( 

icIicwiiisriloqMfi^dft)iiiritfafMMI  lOOAf  lefei-enbcbt^  Um  |Mrti 
culaj(ijci(«ini)itsQcdsmhicbnbflnseu^tm1dfMip  this  ^cmisaiiB  it 
piogisfliitf] fSttd  ihbNe  bcftgiirotfeonried  uprni  tb)K  tbet^Attpnwj 
General  at  the  close  of  his  looguAisHouvsOi  i^jJi^boi^iBiei 
tbumd  lbf|ta«dihoDas8')'ivHUi\tbitohj|^  frbaj^iattbjetfcdain 
upon  <Be,ihi^nliih0^ew«pApoi»>kiflMrmedraM^  ibe  issiM 
wHcbci  iMMAiaboutJtoijtfyi  Indi  b^in.  .<fnMkrAb[9ot#pic  <^dii 
ciMliioiirliiV|(thQimkHis^  lofuiG^iiMiMks  iMiA»  digbtl  beJEoGCi^ut 
iim«f^<nl»yr9Add'Xbil(  wli«h(0Ooihefli'idli  'Ammjprd^imlutd^ 
"^  nlMloe  ^utca  ^aftbce  ii^cribiitbf^.  miolutioniiifbQfleii  ciie^ilhii 

rJMaliirUp«i^arfiinkiiftMfibt^iM>lTbis  pnpjtiikpithfi^Dmt, 
BUmiM(ime^o/mt\^l»xiss^  ^fiiiirmlrtfilg4  ^ite  fif  ^l,jlbf)|i 
pmnl^  ftfx^e^duB^  jklG«Oiifeoob(fi:  jUeet^ntbrowing)  ci£/iiuQl 

latee)^  loiho  niife({4ai9pefiifiocpitorpot«s^.iMaf  uivj|bAt  I«ite^ 
hadl>Afitktpatodi<!Qiidil(ii/ow»l)  e«uldi]faMHy((»t»eii«V^  ,,.j 
tbougtiir  it  xl^arutfaat  jntdi  i|;iCKHirsQiH/  pMUQMdiilgiji^lc 
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oolyb^'defeMdeA'iby  siMevling'ifop'ton^t  liouBc'of-Pariia-        1839. 
nenti  tiui|i'«over«gir^<M€r  wbidh^iis  'Mgttd^  in  the  tliree 
eK8te97'dknciopitiiofi'>cotifinticii  4)1^  <bd  trspobt'of' Ae^icom- 
oMMe^'ibythe  AtC^m^jp^GmieiitA^s  argom^tilaiiUiiWf  tile<ooiiu      ^^l^'^^ 
cttfrMPdiiof iiintf ^Warded iM^breirtfii'i^oi/'.'  'ii.i  -m  hubiji/  -.v.-i 

(Ieehira(f0h;o#tati  if^Mm^mot  ttbsoliiMljP'MMseMai^ifor/iMw: 
pdi^iof'lbel  caii«t^aAd<  ^'hidvnHnatt^^ci' to:thave/e^^ 

albweri  t^iudh»jtibtrtbi»  (AipfMtoectqicdlM^CftiMe^itiop'itbdt 

P«b|ftgv4^witoe*Jitoilt^iWiar:dMUtig  ^iili  tllM^  |)biotpiirtfatia! 
aiiiit  ati::|ttBb4iiUc9  4i^Jtfaight  bav^ilie^ifTtpjasflibleitb^)  avoid 
tUb  p«iilfii|fd«IMidn/»baQii«lPiiiithoiit/iiintk  <iiiy. 

dM^fiilnahDaei  ptfti^l)who;ii'Wbecbcr^^veetftiifrrily!iiaf n  not^j 
biiobgfatii  ilfi9'J4|Ueattono  befer^.  me^i^d^ 
opifikmntipbi|'jit';*ttot  '«<ith9ilitiat>p<HH)«{cc|aipfoiiii8e((b(i(|he>' 
sMfed  »priattipl69'ot  teookitutibiiail > imeiOtnjVAiBmMe^^)  tfae< 
delaj  would  have  implied  a  doubt  whereonmie^wAo  eB(Brt-i 
tiiiiBd,  jod  ^vcndd'  Imve  been  botito  shoitiffOMpoiiMMm  of 
tke  evil'dayi;  At(  sMilaiuque^tionii^mbst  ^baveiipnitrgup^in  > 
other  quartcps;  and  «m^t  btve*>tProugbt  under  iexaimnatiob^ 
thc'hirge  rights  iiO!WJohii«ie4»«'  ^'^'    ^'^ '>^<>1  -  ->•  '  -•    >  ^-' 
' If^had' 'inihilged' m  hbpei'thilt  thei'resolutniiiiiniight  have 
indergcme  reviaM>n^*'jandNiia^«*{beeYr'>foiarid'i'8ffoh.  ^as  the 
Boose'  of. Coarffliows  would  nctt?  wbhi'tOJCoiithMie  on  >  its 
Jounial«.d<^  I)k|i|d  evencsome*  ground  J'or  believing  that^dis- 
imguiebedmeMibers  p6^the'>€omniittee  itsetf  entered  upon 
the^in^iHfy  wilh^opiniotls  ^cis^rrespouding  witbtoiy  t>wn;  and 
Vfovmy  oi«vn  parti/tta  at  a  loas  to  discover  in  theirprinted 
reipoft^or  in  Ihe  atgumeot*!  have  heandi^  any > good  reason 
briheir  conversionr- i  cannot  lament  >that  I  >  gave  utter- 
snce^at  the  proper' season^ :to 'Sentiments  of  which  I  deeply 
fcklbe  imporlance-nf  well^as'the' truth;  nor  c«n  I  doubt 
^ta'fuil*  consideration  of  the  M'hole  subject  will  lead  to 
beneficial  results.     One  thing  alone  I  regret, — a  warmth 
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of  expression  in  asserting  what  law  and  justice  appeirad 
to  me  to  require,  tf  hich  may  have  rendered  it  more  diflkilt 
for  the  late  House  of  Commons  to  recede  from  any'dnm 
Hamsaed     >0i^hich  it  had  advanced. 

and  Dlhere.  ^  .   .  ,  .    ,  *         i       i  i. 

I  am  opmion,  upon  the  whole  case,  that  the  demce 
Lord  JJenman     .-,.  ,-         ..  ,.  ., 

C.J.         pleaded  is  no  defence  m  law,  and  that  onr  judgment  nmst 

be  for  the  plaintiff  on  this  demurrer. 

LUtiedaleJ.  LiTTLEDALfi  J. — The  first  question  for  our  considera- 
tion is,  whether  the  resolution  of  the  House  of  Commmi8» 
that  they  have  the  power  to  do  an  act,  precludes  the  Court 
from  inquiring  into  the  existence  of  the  power;  and  whe- 
ther we  are  in  the  situation  of  inquiring  into  this  qoiMien 
at  all,  and  whether  we  are  not  estopped  by  this  resolution 
of  the  House  of  Commons,  who  have  resolved;  declared, 
iand  adjudged,  "  That  the  power  of  publishing  such  of  its 
papers,  votes,  and  proceedings,  as  it  shall  deeao  viecessary 
or  conducive  to  the  publie  interests,  is  in  essential  ineideat 
to  the  constitutional  functions  of  Parliament,  more  espe- 
cially to  the  Commons'  House  of  Paifinmeirt,  as  the  repfre- 
sentative  portion  of  it,**  operates  so  aS  to  estop  thia  Court 
fironi  proceedmg  to  investigate  the  subject  presented  fo  the 
Court  upon  this  demurrer. 

It  is  said,  the  House  of  Commons  is  the  sole  judge  of 
its  own  privileges ;  and  so  I  admit,  as  far  as  the  proceedings 
in  the  House,  and  some  other  things,  are  Concerned;  bat  I 
do  not  think  it  follows  that  they  have  a  power  to  declare 
what  their  privileges  are,  so  as  to  preclude  inquiry  whether 
what  they  declare  are  part  of  their  privileges. 

The  Attorney-General  admits  that  they  ale  not  enlitled 
to  create  new  privileges ;  but  they  declare  this  to  be  their 
{privilege.  But  how  are  we  to  know  that  this  is  part  <if  tfieir 
privileges  without  inquiring  into  it,  when  no  such  privHege 
was  ever  declared  before  ? 

We  must  therefore  be  enabled  to  determine,  whether  it 
be  part  of  their  privileges  or  not.  Suppose  the  House  of 
Commons  had  resolved  that  they  had  a  right  to  punish 
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ptfSQqt  fori  an,  iafwgmieoti  qu  ^h^i  pc9P^ty  pf  fl^^pjjb^^a,      ^  J839. 

which  are  now  abandoned  by  the  4«qf»^jnGfWP^Ui  fr99^^    atitf  ot^tr^. 

a,)N^iCOQt!rniM  tM>  if  Ih0  JHotf«e  .^^p  nq^^.^p^resfrfjirej  that    j^L^^  j^ 

#N:priKi)«ge8, ti€lo^s«ed.^. th^,^|lif,f;9^fJt,>y,efp  fii^KjRPf d     ^  ;    /     ' 

from  inquiry  into  whetl^w^t(^^  V^fiWlU>ibft,f^^p^,ft«,pfirt,fof 

the  privileges  ? 

I  OfK.*MFfK)8«  th^J^^b^  |IWfp  Affcre  t<|  gq  ipMQV.beyond 

w^iVy^tfpimi^rlj  Qqp8ideir«rt,^«.privi|?gci,{,^ff4  we^^l.^o 

.«IWt.^#  .pprJivpi|(Bg(^  y^\i^i^  l^f.tb^  WWt^  tiipei,^  limii;?^,  *d*jit 

<)Hf  :HpUSftpf,i:;^n^>n^,.i%tpeyjer  Ai^^  (;q„^?pf^^  ^^9  this 

.Smf^X^M  ^\^  W^ifpp  iftqHi??ffiB  into  wbpth^f  tjii^y.t^iye 

I.  :|^]ff>aiii4>that,  thft  .pr<^f^diDg^,?p,CQivts,  ,)vl}iph„|^^e  a 
peimlisq',  Jtuw^^P] oC . tli^M; .(:|W|^,  ^ i^faefe  tfi^.iipo^^.of 
ppo^Mi^i^g  ividiff^^nt,  ij^iu  )9J9^«.  .CAi^qt  be  ^quir^  ju^^ 

fm4,i9,ttbi9  4dfWf?^f<3a.urt»^.Hid  .ft^f^.j^ifr^r^  flf :  tlie 

Ho^setrpf^.^pfflO^os  19  exciq^velyj.the  JH^is  ,Q(,i(|i.  own 

friFii^gW,  jUft.c^npp^  iuflMiiic;  into  jit.    But  tji^e,  p^^s^,  ve 

not  similar;  the  Ecclesiastical  l^qi^jctsf  apd.  tl^.^o^rM/of 

Adiiiiralt7.giv0;judg«itepit|8,qtr  decide  fiatterrs  upon  adverse 

cl^jm  .of  patties  litigiited  ia  the  Courts. .  Bi^  tl^js  prq^^^ed- 

{ipgiin^.tba  House  of  Commons,  dpes.nKxt  arise  qi|  adverse 

.^fuiiiafrtim^  -are  no  procsaediogs  in  the  Count;  there,  is 

00  jli^gQtq. decide  between  the  litigant  parties;  and, it  is 

the  Honse  of  .Commons  wbo  are  the  .only;  p^rtiej^l  nuking 

ai-dcidanMw  of,.ivbet:th€«f  ,4ay  belqqgi  tOr^d^oi^q.    if  the 

l^%mm^  CofnuMXiS'werfl.to.niak^  ap  a^udicatioD^pon 

ihs  4ia«pMsi0n,<pfra'cbunir  of  Jitiga^t  parti^^ffon  a  iinbject 

witbin  their  jurisdiction,  this  Court  w/ould  be  bound  ^y  i^. 

If  the  House  of  Commons  have  the.  right  to  jesolve  what 
theflp  privilege  fHre»  so  as  to  estop  the  Courts  of  Counnon 
Lav  ll3m '  inquiring  farther  into  the  subject,,  and  in,  a  case 
like  the  pcesent  to  give  judgment>  without  more,  for  th^ 


and  otiier^ 
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1839.        diD(iBiHla|it#,  .thf.  Hou^eiitf  l^tdA\hv^iik^^vm\  po^lwri;i«nrf 
^^^^""^^      I  will  suppose  that,  the  House  of  Lords  hwruiffiiheMHte 
r.  iiiquir3r.t4»  iD^e.a^  4ot(th«MS|st»<of  t^isoos  iiildleti9»ftrt  of 

M?a  oiiiers.    P^'^l'i^ W«»*«.  ""A  ^•hfi  v^ry  same  •mporis  twwl)  pMcenfings  iW 
^eep  Qisul^.tQ  tl^^irr  Hpuse/As  itMiyi^t>e«ii  wide  lo;fh4iH«Mt 
<^.,C(»nin)pn»,  midfAbiHr^be  ,Hmise  oUjordschad  msbUnii} 
tb^t^cQpi^s^QfjtJbe  .psy^i^  .should  b&^yrmledfbn^^tafl^iif 
tjic  uieoj^lpi^rs  pf  iJbf^.ti^iis^  Qf,Lords|ahdthad.d«ttlairQdiihat 
no  iQt|i^  .ci^pie^.^  ((^pi^.i  bQ/prwM*}>^*4  «Up|N98ii|0),tiii^ 
upqnttbq;}Mdgiil^9t,n9>yi(Pr^^9edJ)0f,diis  AllltQn»<94i3eneni 
lq:lje  gi,ve^^.fprjbe,.defeiijl»f|ts,/Qn  |^i|< giNW«4j beifomi-i«ic»* 
t^oM„^ft4.jh^ti^b€t  r^qo^d  qflfin^  ,hy;»wilif<rf»(err«|  Wfcic 
the  House  of  Lords,  would  that  House  considefl.tbemsttbta 
^3t9pp<?d,  frqfa  7ftflijiraipg>in|p,||l^e„©arA?r>|h^,tb^  f^foltilSpn 
Qf,the.Hx^»tt^,ftf,^P)mOTs^,;,Jt  v^iU^PtfireteiKl  to  sfty  Mrhat 
they,  yi:9MW,;dq„;hvt4  igfKWtf  )br>«gl  WJ!  Pii94)lo  iijQrtifilni) 
C9.H9iLQftjon<^;itp.ti|^isrpa^,fK(i(l)^)OfMlc/)Ml^ 
is.iu^  pegie^far^lgf^^oiu^/  bj^  lbe,^€|fe  MnvMoafofiilboiTea^ 
Ivi^iou  of,.,tb^  prmtegp^Jii^v^  J|^<4Md^(4iu^  kor4bs]fi(cMnr 
qf.  C;cnn^9i>^,tpigi/i^e(judgmei)tifori  Ui^^die^^ 
fu^iber,jiiqvf]ry,„f^,  1j,h:  ..i.-ti  lol  ■"  i:  >'.'jil.|ifii  i»ni.    .iioiJul'-vx 

V:b|icb  the;,plfla,i^rtt9s,t|j^.  fe«if|qU<iMixif,^j;ll^iWfl#f;  Co*i- 

,/f  4ji4^b^;dftf^nriwis.fwrtb^r,,?ay»  |^,|be  s«i4((I^nMrtiPiiaV 

House  of  Parlian^5^^Jti|^^itpf/;y^HA^.Uili  Wli|hieiaiff^idn(ri«rfi 
^?y»i.K;%MJOT?jMwt  ,^f9rcs^,„Woivedi  ()^ir«di:iMd 
adjudged,  that  the  power  of  publishing  such  of  its  repqclf^i 

consti.ti)tiofjjj,>ncj|ionft  ftf  jj;arjiift$»^[it^;«i«|^if99p(9ti^  |». 
^he»  fio,yWyw',H^8fi.*f  .PMli«sn#ii*,r  9»,  tbfl J rftpfwjHrtilite 

,?Jbjj^^le^^t^q[^,fr9(iqf,j^:rie8olMtioiiibwii|g  )HMO;iude 
by  the  House  of  Coo^qpfj  qp  \\\p  3)at  day  of  VUyv\93i3^  -. ; 
wf^c^jf  liftff  tfa^,4ay,of.  Abe  cowmeqceqieDtof .4lieiBCtioii| 

I  .  t  ,  I  .       J  .  H  }  '  I  I  I     I    I  •  I    ■  • .     '■       '     '  '       ■     • :  •  .  '   ■        ■         1  I     t  I       ,       .  ■  ■  ' 


MBtatedfia  die  dkrtntort^i'biddk>  «id' alto 'after 'the 'day  %»f 

t  Now^ifj^tatt  «ira»>the  a^nneittbf -a  iiewftiet  iAncb  trtti  ^ 

IMdob  lD:ib«r>ior  thtt  ftmWr  ^laiMMahc^  of'lhti'^tlSoto',    ^^'^"^'^  •^• 
aid«oitlmi<lial*  4f  i  Hie'«ctibii>igeil«MAy 
Mtiof'ttie'i^NK>latWn'tS'  otityitf  atiKei^  f>f  "WbaC  'b  lh6 

wolri-afio'Mte^irtotf :;0f  la  n<gw^(^V'M*Uo^»iJiiy '  thM' Hbe  '|11M 

^'^!ila6tii0rteiM#k*€li  the  plea  is,  that  the  Resolation  of 
li»''43]AF  ^  ^Atl^Mt,  a«S9/ tHial ''the  pdriiaittemaryplipei^ 
pmtd^y  otdtfr^Krf  the  H^ascirifduld  bettitedil  a^ce^ibli^  *to 
tWpiiblio^bjfiyiirolili^/nivtlidi  'hi^hides  M  th^  pvfpetspmied ; 

wboretfil thiMiMiitiltidVi  Itf'lkef^d  1 8t« 'May; 'liBS7^ 
mh^p^i^  <rfiMdd''Mef^6med^b6d^dryantf 'conchicive 
t0fthbipublu;'iMMftr^tWbk4f'te>ttiore  IjdthMHhim  tb«fbnner 
resolation,  and  implies  a  selection,  and  mights^^ein  to  re- 
f«irei«lm  th^  srfe^ftioti  Nhbdid  M^'lhad^^ei"  the  ^sy:rititi6n. 

(Bu#  d»  dn^^^Us^^>^l^>ti^t<eh^^»p«i^Whi6h*r^ 
of  this  action  had  been  ordered  tab^fmhtfe^J'tMt  ihifylied 
tb«trflM^itib»^«  thbi^<  iVM^^ikfymd^'fititi&deheto  the 
pMbM*i«liFes«itbiM  iVih^MWi^tiVfhhtdy''''^     "     '" 

t»i4uiWlttnldlf  ihiiiit^ft\xinik^M^Hb  M  t^t*btiici<lhy  of  Cbe 

Mi>flri»l«Mlf'«Mrtd«^>Wh^h^f  lh<^^bt«M''6f' tWd  HdUdeid  a 

aad  WlMher'th«^pM'«^4bM^'(^^Ut  iM  dii»'j|>ttH;}ciihr  H^^.  ' 
:iiitUttfc^tbiftnbd<  ««i^«lilto«ili^*At>l!hat  ri^       clOtnfitaJned 

of  was  done  by  the  aathority  of  the  House  of  CoiAita6iis  is 

ndi'df>iiM4^  yittM>iit*ttibrfe;  suffici^iltHtb  tUir  irt  once  for'the 

judgttent  eif^tbe  Odoi^:  for  tb^  <deffihd«^ 

Tb«'>dlrf«liAuM''baV6  'MbH  jIletfAed  to  the  jurisdiction  of 

tbe  Courty  but  have  pleaded  b  bar  generally,  and  so  as  to 
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fffiiae  a  qufeitkni  of  law  or  of  faci  accordiiigaa  tbeflauiltf 
chooses.  •  Aad  I  tfaiak  that  this  Court  is  not  estopped  frofs 
investigating  the  qufMoo  of  law  raised  ky  tb»,denmnrcrio 
Um  ple^inithis  action*  And  I  think  wa.arelo  inquire  whe- 
.ther.tt^iact  of  .p«iblicalion  hat  i^y  thing  to  do  witk  ibefiii- 
vUeges  oft. the  Howst^  and|  if  it  has>  thmi  whether  those 
privilegiesi  cemiecUd.  wilfa  the: authoiitj given: to  the  defend- 
ants* amouB/t  to  a  justification* 

...In  the  case  of  BrndeUs^  Abbot(a\  no  4|iiestioa  was 
made  as  to. the  Court  being  preoludcd  from  investigiitiag 
the  law  of  the  case;  they  heard  very  long  and'  labomits 
argumtats^*  aad  gave  judgment  for  the  defendant* '  Andio 
also  we  are  at  liberty  here^  and  we  are  not  sbuto4tt  from 
heating  the  arguments,  and  giving  such  judgnenl  tm  we 
consider  to  be  accomling  to  hw* 

. :  Uut  it  is  said  that  the  qaestion  of  pmvilege  of  the  Uonaeof 
Commons  oemes:  directly  before  tbe  Conrtiupon  the  plead- 
ingSi  and  tbnt. therefore  upon  aU  .the -authorities  it  iai|iiile 
clear  it  is  -not  oenipetent  to  this  Court  to  inquire  inio  the 
qnestioniof  privttege.;  and  it  is  said  thali  it  is  ineffeet  die 
same  case  in  principle  as  BurdeU  s.Aiboi{a),  and  that  it  was 
there  held»  that  the  defence,  being  founded  upon  the  order 
of  the  House  to  do  the  thing  complained  of^.  raised  the  ques- 
tion of  privilege  directlyi  and  that  the  Court  could  not  in« 
irestigate  the  legality  of  that  order. 

But  this  differs  very  matertaliy  from  Bmrdeti  v,  A6boi(m). 
That  was  en  action  against  the  Speaker  himselfi  for  an  act 
done  by  him  in  the  House.  The  act  done  by  him  was  to 
commit  an  individual  whom  the  House  adjudged  to  bts  guilty 
of  a  contempt  to  the  House,  and  who  had  been  for  that 
ordered  to  betaken  into  custody »  and  there  was  e  spiecific 
order  of  the  House  as  to  the  particular  thing  to  be  done. 
But  tins  case  is  altogether  different  j  these  defendants  are  not 
members  of  the  Hotse^  but  agents. employed  by  theni  the 
plaintiff  is  a  perfect  stranger  to  the  House:  he  has  been 
guiity  of  no  insult  or  contempt  of  the  Honse^  and  there  is 
no  order  of  the  House  applicable  to  him.     He  etandsj 

(o)  14  £ast|  1* 


dMnf^ra^iia<tb»4itiiatioa  of  a  stmnger  to  the  House^  com- 

phimogpfpefsoot  wlio  vrc  tlo  mombtUd  ^f  the Hotite^  but 

ttefdyeolpbyed to distribnte  their  iMipetsy   >  j.>i.i;..(' >/ii. 

'>Lofd>£//0ii6oroii^,  to  the  course  of  bu>judg;to0ht(^)i  itys 

(hat^  m^penikntly  of  mi  j  pneotdenlgi  or  fe^Qogniaed  |f#actitie 

« the  subject,  such  a  bodj*  asthe  Ho«stiCcniiiiloii»mpiNft| 

ijmrif-betnned widi  a  eompetcttt'authoril^'^  enfi^oe'the 

free  and  indepeDdent  exerciM  of  its'  tHm  proper  futtctibtis, 

vlats«ir  those  funotioni  moy  bti  *  Sut  yet  when  be  emnes 

letbisifcntningU]l'lbe 'points  for  the  oonsi«kratioft  of  the 

Ooirt^  and' gives  the  tint  partof  iiis  judgtneitty  'he'says'S^^ 

Fmj  thal'^f  sI  k'ttiade  outtbat  theipower  of  the^Houseiof 

CoDBMoe  'to  commit  fercentempt  standsi  «pon  the*  grouhd 

of  fnason  and  •  necessityy  i  indepetident>  of.  any  positive'  aelho- 

ritieson  the  subject;  but  it^ti  also<>iaed»  out  bytbeievi- 

desoe  iotf  ueage  and  practice^  by  legislatm'isnsetioiiviuUI  re- 

vognitidn  byitheiGonrU'of  JLeer,  ih a  teng'^MrseetfiivteH- 

<AsUisfaed*prec4dent»0ndaulh«intiesk''  iLerd  JBJ/rhioriMgA, 

tbeftfeiv^f  < takes  into  ihi^ -«^isideratk3n(ihe  reason  endtie- 

iwitjfiiofi^be  drdevjaaiweHalf  the  evfdeMre^ofl'UMgt^  end 

pmetiev,'  end  tb^N  foglslatri^  saiiction'  and' neeogtiiition>i<by 

Comtaof  ioii^y ih^^alongoociurie of  wettieslaMishied psece- 

dents  and  amlhoritieei '    -'•<'•'  i:.   .>.'-'         .»  >iji  i.. 

I -sidnlit  that  it  Is  verydiffiouU  to  draw  the 'line  between 

die  question  of  privilege  coming  directtf  befsreithe'  Oourt, 

aid  where  it  comes  incideVMaliy^  the  shades 'of  difference 

ran*  into  one  atlotber.      The  deeision)  and  dicta  of^lhe 

jndges)  who  fa«re  said  that  the  fldnse*  of 'Co«imdns>ere 

the-  only  judged  •  of  ihetv  own  >  privileges)  stnd  tliat  the  Courts 

of  Gommoh'Law  <:anbot  be  judges  of  the  'privileges 'of 

the  Honse  of  Gonmient,  ere  chiefly  where  the  question  has 

aikOD  oo  eommitments'  tm  contempt^  upon  ^hich  i>o  dikibt 

could  ever  beMtertained^  but  Ihat  the  House  ane  the 'only 

judges  of  what  is  t  contempt  to  their  HoAse  generallyi'Oi^to 

sotte  individnal  member  of  it ;  but  no  cause  has  occurred 

where  the  courts  or  judges  have  used  any  expressicM  to 

tbslt^  they  are  concluded  by  the  resolution  of  the  House 

(a)  14  East,  1S8. 
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18391        df  OdmoMMi^  'iii> a  «^sti  llli^  the  prefect.' '  i  I  fhihlt',  tberefor^i 
tbail>lfife'Oda¥tft'idr"W^!^itliiTdter  Hali*  afe'e'^fiot  tpmcliKiMi 

/•rfMirfiiiV  ***-*P^'*^^rc%4Fdrt«  forhts  judgment' 'in  «ii«  H'ayabt^Mly 
p^iat^d  dut^iri*  WtttMi'^here  itis  alHeged  that  Ui«*  qU^lftion  if 
prf^iteg^icflMictdil-e<itly  befbre  tfae'OiMit%/We«faidy  foMcM/iriMi 
ekatfiUplbj'  ^oldi'Md^^KHJr  16  aBeiertam  ivbblli^r  these  reidiM-' 
liitm»)o^'lh«ifl<(MM^,t4[}t|)(A¥hit(^'ith(^)*pf^'^^^^  AMMdM^  i|w 
founded  on  the  reason  anA>tteei^98rirf3r*<]^Ufa^OFdi;»j!as^''mll 
as'^M^^ckudei  of  the^  u6ttg«i''iitN}iMcti«e  id<>tbe1e^isilaive 
samstilirt^^i^f^^gBfhioii'  ol'  Hw  •  irt  4  4odg^iebiirs^i^  w«ili 
established  precedents  and  auttMM^ieJtJ!'^'!  Ill' i^^'l  to  :.>.'Jiiicii 
"Aftfer  itb«fMvi61^<ftM'^d'l^tfltefH(|etju«l^^     of  my  librd 

dtlbyiicrbP'piWifege.   '"' '^^-    "i^  '■    •'^«"/    ;il'   i:.»r.»  nf  i'\ 

*91le#«>il^  itfa> ildiibtf  lAlclut'Hh^'t^hCJiM 
tH^'flMtol^  tofi^Ptt^UtiiieAt)  itfftb'Ve(gttiKi<lii0»ilabnt6to 
ifMulls A>ffer«UI  td^Ae-Holiie^  ^ditkier  wkiMr'oi:  wMhoiittbtir 
walii'i  v>«b«^els^>iitf  t^bubt  'dithtf^^9<totCte  >ft«edomii6f  tli^ 
membonptfii^^Ui  -Mtesl,'  tM^><bf''tbtipiUgtit'ta'<|Uttitnoni>wit- 
nbsste,  iCO»^quirb  Ad  ipr6ddttilefi'^/pa)ierif Jaiid  v^<^s,<aadt 
tfatif  light  tofi^intin^  dodmbditHffo^dhe)  uie  o^the  members 
of  the  constituent  bddy)«|id'BWto  anydtb^r  tfaioginivkkrh  moj. 
appea#^lbiM' «leoes9ttr^ to  cfli^ry ioniiMidicondU€t> the  great Ind 
iiDpoKaiitfaii^ioiisiofllhcliv(tkarg^''»-'  ,«'-.»)•<' k^  r^  (    .. 
^  Iwthe  4:il8e't>i(*tb«ilii|ibtet»i'fcr''coni6iii|its<'CheT«^4^ 
doubt  buttfaeiHouseiUtbciitolejudigiifwbetbei  it'iii  Ikic^o* 

tempt  or  not;  andi>tb6iJCbort8>of  4](omi]]Militf«riJWitt'not) 

iiiquiyeitntoipliiiii'M  H't  iioiniiu'i'   /m.  !i>  in:!  ^j.ij  fi^ii.)-.'j' 

"iTii»  gveateP|NlrJt  «f/ltllti(eidedsioniiian(d'idiotaf  »^»iifm^.(iie 
judgeiB  bam  aaNltth|[Ni>ih^iHo«iestol^dPariiaiii^|iartiith««sol8- 
juclgcsLofitbdrJowii  pnvilttgMiybarvetbeenwbepe  tbe-ijiv^tiaa 
bait)ariicn'u|Miil  coatmiiUDeMBifof  conteitipl^'ddd'tfs  Co  wbicfa^ 
as  ul  ba^i  ^btfomi  irpmiudoetfy  (W»MdQ»bt  dm  •  Imp  'eolenained^ 
Bui  fiot'Oii^jtke:ilwo(>U«qses'ofi>PafIaimtal|  but  e>very 
Court  in  ^WealrnkMler'Hall/iire  themselves  thr^sole  judgc9 
whether  it  be  a  contempt  or  not;  although^  in  cases  where 


cipiiHi^«,  «y)9riUJ(pJ||t  ilG^itlQ^iHf^i;  (tie  iC^MFfi  > A§uMj Jo^,  ^%\i^ 

■tJWyiiRWfelP  •Mjbftye'/JPil^§§9de4<iiJ  nox.jioi  oiIj  mo  :):»l)(iiiot 
•Jijujli.^pqpfit^  tA^jAbffffw4g8#i)a§H|o),^b<|tfii$jiU|^  MO|)ft 

liahing  of  parliamentagrji^^fM/;  bfii;  r'jtvj\)'yjjii\  bjifBilclcJr^ j 

for  printing  the  Votes  of  the  House,  .^a^ifAcf lib^f^W^Qtt 

^«il|f«Q9Qlitii«9s^)9flwbfn<AtMre^((^)KAl(fif  itiltir  ^(i^litMm 

tkioagbo^/  aou«lt)i?/aad[iig  fijp^f^Usjfik^ti  fib^K^c^^rioiisi 

|Ni|i^ai<faafffi>ii^9tti  'iApeitQ/ino^iibef0iaUovftcl<>tot>¥ftif  o)d4ii.  /, 

'iiThmA(iAppe0i^jbjtf^qipA9aitbaMli^'>¥WtiBfti89l)eiiri<l^ 

kiib|KiQ|jtfaQ  Uftii9fi>ip'^ugttafii866^i((tbii(  ihct/papojiB  ,wlikhi 

dioiildMbe  jdrckrodiitoflbekojpmti^isbolil^ibei  f^M,  lattdi  tbe> 

|moeii)Uvdi|{MtM(ldjbe^A«  biwi$i^rpqs|^ibtejajijjit^n(0  .tiij  lu 

/i(TkcbtitibUcationooif>iwbiob' iibo  (jaaiea^jbb 

ordered  to  be  printed,  and»fia«l:pwbUihQd'.byiifaeij4Q{Mld5qt%i 

wb(»iw«r»flii«i|)iniiOT9  iipi^i«lcK)rb|i^^ 

tajff im  tbeir  pupvtb^f  ^ffAii^  ifeb«ipctP  iheietxirtlQrt}  and  upoii) 

th0(rtfiaiu|ifHlitb«l(dl»)ile&fiOQi0(i^Bdfd)Kin  ^jon  lo  Jqiii'ji 
Though  the  fact  of  any  resolution  for  printiig<iind  .dblpiii 
bttlinf ifi#peiiMJii<M(ahcm«r!toiibai^feWta  pbfQ'jalit»9|  eaiVer 

pdrU>4itbM:li64Jui9^'fr<Hn^ib^)iffirfti¥)il^^  ^m^  ^iim 
imw)<i«ifliD^  i»GClwl9iAfUlj^tmof9i»iQ^  fiQ/ueaidibrlcdti^ilii 
camuH/afty  rkUti  Ib^  jtheyi  i wevo  timiHfid ibofore  «ba(i)itiiiHi)r> the  i 
Vjoioa)«iMQlhftfirat  thilig3ipn(ferell44)ilif)  priitted^.bit^ 
the^teponli  ^BdinM€e(laiieoiis,4iarffam«inar^ipqEMrsjdo  a^^ 
^ff^  t0'iuaa  •  been,  printed  .till, AiMerjpmo^j  f^i  <  io^  jbk^ 
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purpoAM  of  thia  argument  I  4hink  they  may  be  all  oiasied 
together ;  and- 1  thiok  also  that  the  resolution  that  they 
might  be  aol4  Makes  no  difierence  in  principle;  for  tho«gb 
tbe'SjEiie  woald  oauise  a  greater  otroulatton^  it  is  the  diattt^ 
bntiHg  thett'  ito  the  ceunti^  at  large^  whether  by  aaks-et 
gift,  that  raises Uhe  qoeetion*  '     -^ 

•  The' fad t  of  4he  printing  and  dietrthstiif  pKUamenMy 
pap^rs^  evto  had  it  eaisted  long' before  die  Conquest  (wfata 
I  aay  '^prihling*?  of  course  it  is  notapfiroptfiatd'laim«ageie 
the'  times  before  the  introduotien  of  pfintiBg),'WOiild  of 
itself  prove  aolhing  as  to  privilege^ 

PariiameM  does*  not  require  any  privitege  to  publish  its 
own  papers;  any  man  may  publish  his  own  papers^  bot  the 
only  thing  ihaA  can*  be  called  plmlege  is  a  right  to  f^ubliA 
defiunatory  papers  amongst  the  general  malli>  which  are  to' 
be  diwributedt. ' 

Aa  a-  pure  abstract  universal  otatemmit  «f<  pliviiege^  I 
think  iteannot  be  supported;  it  ean  otily  be eo  under  adhie 
qualificationsi  >     .. 

:Tbese, qualifications  must  Oeceesariiy  be-iaquirtd  intOrf 
Thoifltfst  eead  that<  o^eunl  as  to^the  publishing  parbsi* 
m^pblry  li^persof  a  defamiitory  nature  was  that  of  Lakt^^ 
King.  (a)i '  where  certain  parliamentary  ptqMrs  had  been 
priqted  which  aspersed  the  tjharacter  of  Sir  Edward  Ldk6f 
who  i was  viear-general'and  principal  official  of  Ae  Bishop 

oSJMinc0iHk  '  » ♦■' 

„The  defendant  pleaded  that  he  printed  the  pdpers  in 
question  for  the  use  of  the  members  of  the  House  ef>GoniA 
mens;  aad> :  on  a  demurrer  to  the  pleU,  the  Coiut  heM'the' 
plea  ffyodf  beoause  it  Was  the  order  and  course  of  pro6eed* 
iog  iEO  Paiiiament  to  print  and  deliter  copied,  fto.  ^hmvof 
they  ought  to  take  judicial  notice^  •;  <  . 

Tbia  decision  was  ^Uite  correet,  as  it  was  a  priHle^bd 
pubUcalioni      *  ... 

The  nekt  ease  that  occurs,  as  a  case  of  litigatidn,  is  that 
of  TA^  King  v.  Wilti^tmif  which  is  reported  in  €^Show^^ 
471 J  and  much  more  fully  in  the  ISth  volume  of  theoctivb 

(a)  1  Saand.  1£8. 
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}  £AfiTER:  TEBH^  II  TIOT*  IfiQ 

eitioi  <tf  the  StafB  Trialsy  pilgd  ISTOr    It  wdi  dn  mfiirma*'        ias9* 
tiM against  Sir  WtA'am  IFti&imsi'vho  Was'  Sfifeaker  «lf  tbe 
Hwne'of  Codimonsv  for  printiiig  and  puUiaMiig  a'  pdper       "^^ 
GiiM  Dangerfietd's  Narrative.    He  pleadedilo  the  jiirisi.     JJj^'^JJ^ 
dktioBof  the  Ooart,  thatr this  plrper  beitlgsagned!  bydiilti-    rcfsug^j 
II Speaker^  by  the  order  of  the* Homo  o£'G<Miim6tui^  Ae* 
Ceurt  of '  King's  Ben^h  hud  no  jtiriadiotioii!iov6r  the^maltier. 
Oa  ademnrrfir  to  tiua  ^lesi  it  iivas  6vta1iM^*and>'hei 
aftenrardapleadml'aiefirly  the  vame  fivctaas«'pteaiti  bar;^ 
this  file  in  hw  appears- to  failve  ^been  aftilhivardt 'iKrilhdrfliwni 
aodhewas  fined  a  very  considcnible^sum  of^iMiiey'}!it%Bi: 
afteMniB'  considlirei^  when  -a'ehangitt  took  ptoctttiin! '4ie 
goiftiiiment^'B'Tery'  harrii  'ptdoeeding  aigainst  the  Speaker; 
aad'oi^^eilig  ^Yery  mudiiinflaebcM  by  the  poiitica'df  the- 
tinei^  aoiabiU^aii  bropgfat' into*  Pnrliament  WWpmA 
tbe  judgment  obtained;  but  for  some  reasoii*  the'billtWas- 
n^ver  finily  paesedv  amd  the  judgment  retlmined  aiiut  wi(s. 

'33iere  k  DO^dsfibt  but  thepn^t^MUngs  agsiimK  Sir  IPiA 

Vm  Williams  were  very  harsh  and  improper,  bttt-'I''ath''b5r 

noiiidin8;ipTepanfed  lo  aay  that^>  as  tb0'tMi^tral>'pi«ft(''4ras 

pbded  to  the' Jufisdibtien  of  the'Oouitof  King's  BfentAj 

and  Wak  teot  '^eaded  m  bar;  the*  jiidgtnent  6f 'tbe^Cbttn^ 

tna'lrrbn^.    Boftas  to  what  buet  nvay'  consider  th^'  mem^ 

of  the  dase  ^^ith  regard  to'  SnWiUiain'  Witliafh^^'it  Ue^hhA* 

either'  fileaAed' nbt  guilt^,  cor  a  special  plea  ift  bttV/  whi«b  H6' 

had  prosecnted  to  trial;  I  am  not  prepared  to  saflybt'th^' 

be  oagbt<to  havd  been  ncqiiilted,  bebaust  iSm^iM  of  sightng 

the  oildte  for  {Mntiklg'the  p^per  wtfi  dotirdi w  ihd  HdHie'df 

Gomiiioris'by  the  ordel-  and  adthorvtyof  the  HiMKe,  ttfid 

wto  therefdre  a  pTO(5eedhi^  in  the  Ht)u9e/affd  ai  ktlch  it^l 

a  caaeiof  privilege  which ' exempted  bim  frMl  bblli  i^ckfidi^^ 

nil  prosecution  and  an  action.'  '?  ■       '   •  ■  '    '  - '' 

I  will  ttow  advert  to  thecaee  of  ?^ik  Kingr,  LtfrH  JVihg- 

don^a).     That  was  an  information  against  Lord  'A'Af/}||^h 

for  I  a  libel  oontalided  in  3  paragraph  in' the  puUie  n^^s- 

papera^  stated  to  be  part  of  t  speech  detWiil-ed  intb^  Hdusb 

of.]Liord84}i  : i-i-  •'•■•■     '•  ■  '  '■  ""■•••"  .'*' 

(a)  1  £^  226. 


:  MO  CA§¥!>a^lTHftftW:«»'fe»i|NCH, 

,fel»«WiWiflfeth^f«»li»tiflH,i;,((j,,,j  .,jj   ,^,„jj^,.  ^.,,„ 
uniustifiable.  inasmuch  as  it  imputes  a  crime  to  the  pr 

•^  /'.'    'I    /,   M    I     .',  '^  .::  I    ..,!/:  <  V 

(fl)>BT.  R.293.  J I     r,,/ 


r\  ' 


€iilOfi^tfid^d«pri«^s'HiiirfDf<ihib  ]^mteg<d9;>X (t^ U  ^iridnhat 
ibisfttpdA  crbAr^sAi^  with 'btfhtg'gfuUty  oiP^^high'^ty^^, 
^dtwifbftlMiditig^a' ^i#6t  ^'Uh^'jurj^'liadi^dcertsfined  his      ^  ^, 

U'Wlflosiibld^ithat^b  MW'tiltfj4'Uav^Mi0Wv'h^«ilei|d         ^    yV^'^  i 

imputed  to  the  persoDS  there   mentioned.     IV^ttd^ii^'Mt, 

'«ith  Um 'Mtt»e^^nie'(rf^UiMth''tb6^  yti  <%e^A>lBtifo^c^'■^- 
quicted.     But' the  oUef  grMttU  ^taken  by  the  |^6decUtbr's 

m  aomf'<iitfdiH<i  tlfei>ttUtbbi«it5<'M  kh«  fldti^j^  ittttjr  'be  in- 
'   ^tidltatii'ilV^t^i^'^^^^^^  ^^^ ifdi^^MrM'^bi^kdlatiou. 

l^e^  <^'Wiliit<^t^^4'h^>pt(ki^dibgirJ(br'  Gofirt^ 'of  Justice 

^  f^  dttHy^'pabffi^lKtf;  'iidni^'bP'4hibhf  •  frigbty  Yefl<^bt^efb^  indi- 

'  ^idahlsV^t  I'd^  ir6t  'kt^^'lhkl^'ah^ Itlfbi'matrcyn'^^'as  «ver 

granted  against  the  pub1isto^^^'lMitoiFJi'^IManfy''^>ithefse 

^^VOc«ediifgi''4ttoMlUn%(^^  laWj^^d'^te  'iibt  't)ubKshed 

UttfdteV  fite iMfth^ity  k]rf ^he^'  safilv^tiQli  I  ^'  th^^  CdikVtsV  b^  Ihey 

*^re  prltfted<roi^-<te  Mferam^loti'^f  ttie^>^l?6.  ^  Not  many 

^enrs'fi^  lib:  tf^ioti^lA^^'bro^ht  id<>th»>C<iutt  df}€om0ion 

f  lete,'  •b^^Mh^^Ctf*^;  bgfenit:^W*Afy<(ii),'  prt>iyri6tor  of 

•"TThfe^'Tlirt^t',  fei«  J)\iWI*teg  a ')i[be»"i*M!hiB^*j>ti|)ei''of>iThe 

Times;  \iMfeh'''stifil|^Mdd*aibel  '^il»i^%d'iii|i^erdy'MIMng 

■si'sp^etk  tthde'  by't;6iM^i 'ih^tlHd  '(i^Ui1i^<)nJd'motk>h  for 

leave   to  •file  a 'tfrknifh^'ififbrtrisftiod 'flg^ini^^MK  iliitrie. 

Lord  Cbi^f  J4iMitfe  f^reiy-^h^^ityiedubei  ^aiise,  ruhsd  iliVit 

this  was  not «  libety  tior  Me  siAijectidrt  ilii>tetioti;  itlyeitig  a 

(a)  2  Mod.  118.  (/>)  1  B.  &  P.  5'>3. 
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xaSQ.        true  (iceixiiBtofrwhat  bad  pataed  iolbia  <>pisrtr    lAnd  m 

St^kdalb     ^'^'^  opinion  the  Court  of  Common  PIikib  aAervaB^Sy  «i  t 

t;.  noitiiQ^  far«i  oew.  trial/  nill  coD€uiTe4,  though  rfiHneiiif^  the 

andotblL    JMdgei... doubted  whetbei!  or  not  the  defendaiil?  coiJd  artal 

Ziukdaie  J    ^^^^  '^^  ^'^^  defence  o»  r  tW .  general . lasue."  r .  •  He ^fhen 

odcU;  ^'.  Thwgbi  .tb^:  publiiciition  of  slicb.  ptocu^idgt  Inay 

Jbe  tci  t^:di0i|d|ir«ut4gdiaf  the  paftictil^r  iaAwiualr  eoo- 

psni^^m  yet  it<  istpf.vaftt.iimpoF^nce  tothe  ,p|ibiic  ibl^tbe 

proceedings!  of  Cofurtp  of  Jiustipe  ^«]|,l)euiHveriiillyrJdioini. 

.,}7('be  gene||»l: advantage  to  tbe  caqntrj  tfi[hi|Niig.i.|Jhe8e 

prpceedings  «iadf  i  publi^i  more]  ,thaH  cpu^tofbalane^s  Ibe 

^pcpaYenieficita  to,  pri«f|bte»  pff;«on0  wbpse  aatM^ct  u^  >e 

4bfi  8MbJ0<;t  of  aiAcb  piroceedinga.    Tbe  -same  (ffmons  aho 

ajpiply  to  procetediogs  iu  Pariiani^nt:  it.  i^*  oftadviwlAgeip 

the  public,  and  even  to  the  legishtiyi^  bodiea,  ihat.Anie 

Aqqf>u«t9;0f  Uieir,  pr^oceedings  <sbattld  be  generallytcff cufe|tedy 

and  they  would  bedepi^ml.of  ihat  advantage tif.  no  pi^raoQ 

COUI4 .publish  ttoir  .proceedings  without  b^iog  pMiiblied  as 

,c^  libl^^ei?,'*   ,']l[bpugbj!tIiei^foTe»  tba  defendant  wf^<  pot  aii- 

t)iiiffize4.byi^:House:iaf  Coinmpns'tv  psiblisbtherrepoit 

in.  questipHyr  y^  as  }m  wly.rppblislie^  a  troficopy.  ofir, 

Mct  JyUStipe  /^^r^tuie  statfld  tbiat  he  wa«  oC^QjpiniQii^tbwtlhe 

j]f^lqoi9ghf;tob^;dischargi9d. .    . 

.,Y  ]jbi9.tp.be,Db9erv^  tbat  the.strpict  eKprespicwsi  pf  Lo^ 
^^f^W  pamiot  be  doubted  for  a  j^iomemtj  for  bp^mly-  aayi 
lybfl  it  isifspossiUt^  to  adiait  tbat  the  pr^cpedhig  io  eitbisr 
jEj(pp^e)of  Pariiamenf  ii^  a  libel,  of  which  there  is  po  doubt, 
fpr  tfie  procefsding  itself  certainly  is  not  a  Hh^U  iA^4,yf\^ 
rfifflT^io,J^.  Ju^xkci  J^wrmce's  opiniop.as  tp.tb^  P^jMi- 
^^pii.of  tbeiPTP^^eedjngs  in  a.Court  of  Ju3tiiap»  )he  gene- 
jji^lily  of  his  expressions  19  pomme^ted  apop  by  pthisr  Judges 
^n  e^i^bsequent  case;Si..and  does  appear  Io  admil  of ,  some 
qfl^liip^c^tion,         ,.  •       t  \ 

,Tj(i|en  it  is  ^ontepded  upon  this  icase  that,  if  tbe  judges 
tbqugbtt(ie .  publication  was  privileged^  though  unautho- 
rized by  the  House  of  Commons,  a  fortiori  it  would  be  so 


if  it  Was  s6  tttthomed."  The  oase^  ai  ftr  aft  it  ^9,  is  (f^r« 
taitily  livfai^olfr  of  the^  defendants*. 

After  thtt^'coniM  die  CMe  of  3f%^  Kittg  ^.Creei^%a).  „. 

There  the  defemkrtlt  piibNshed  a  spee<?h'  which  he  Imd  mbde     ^avsard 

1  -H  ^*^"  Others. 

in  'Pariibmeiit^'nrfleiethlg'UpdA'th^charabtterbfWi^  . 

I^ordJSIffeff terott^  stiys;  ^'HWeart'thik  (y^ 
a«  «  proeeeAig  of  Ihe  Goinnibns*  Hotrie  of  Piirliam^iftf  A 
ttl^DiMl'  6t  thbt  House  ft)]k)kti%h8thdthbiight'iBHtMiikT, 
atidttMt'he'  wtti^^t liberty  td^i^dk ih'hts'  kihtMdtet of  a 
meMbUfof  <^bM  HbUtoe;  106  ftfr  h^  Wsfsr  pri^Heged ;  btA  he 
hiia  not  flito^ped'ther^;btit/ ttttttuthititked  by  the  HMise;'h^ 
^oim'  tl^  ]^Iish'M'tt(n!boiitof  ifmtlBp^ch 'h^^  vrhat  hfe 
^«  t^teMcfd  tty  tail'  b  moye'eorftg^d'  fern^,  and'ih  thkt 
I^uMic^tfdeb'  hitr  tbroWii  bttt't^ecftiotts  h^tmotis  to  the  chtt- 
»^€Arf' df  aniAfdiiidtfal'*" '  ■ •'=''""    '••' 

ThfedefeUdarm  warfl^oAtiicted/'inid  opbin  tJA 'G(p]|i1kati6A 

•ty-ih^  G6d«  f«K*  iii?#  triH/Ldi^  ff/Z^W^cW^Airajfiti^' '• 

'    IB' f  r 'Mff  ilMrllt  beldhged  td  the  qtieiitteh;  I'^Htii/lA'%e 

tiH>9t '%niAmh*fii'pfitk  tM  rUTe!  to  sh^'  ekiise,  in'dhl^t^fo 

)^^^%b^^di^A«dr^ddtibfiMt)v^  AlUy  dhiAissM  ahd  #^ttll6i}. 

But  aii'I  <^aM6t  find  ^^ 'thing  dn  ^hich  t^  fOtinff  ^^fk 

m&d^'  ftM"  W^ibbtif/e)(t^p«  Whfat'  arises  fro)n  ati  ^b^trdl^ 

gant  construction  put  on  a  pai^tiiiHirai'  (^kpt^ssiori'df  Ldj-d 

Kt^6H  tt^*e'^arfe'br'R^ifV;#ri^«(ft);  It  Wotild  fife  to 

e«it*'»6iS!rt«i;''antf  litttto  settle  tHMtt;' if  We  #ferfe  f6^^gV^t 

tbVJ'fuW.   -Wh^rEttrd'*Ktti^?<  «hWe  8a?(i  'TWik 

it^W^ittipbtfsIbteid'^^flnlit  ihdt' the  ^fbt^^daihgs'df  dltl^ 

l^^ubt;(>f  I'^lktoM' tf aft' b- libel,  dri^'y^C'that'^s  U  bfe 

(MLtfU  sfil'tH^  fbiiMd^tlbn  6F1ftie  appllda'tibn  thade'ib'tlibt 

difsfe/  *''!  wW'ftbt  h^re'Wah'tocdriiWeFVfrHether'tKat'yrbllld 

We^'aUtibfefly  'cMIM  k'^m^mi  ift'  'Pa/Haihehi;"Wkt 

war  ptin<*tf  *for'tihe  tlW  of  tlie  'Wembers'was  "afeH^Hily'a 

privileged  publication,  but  I  am  not  prepared 'tb* 'si|;f^  tliat 

itr  ^iitruftlie  a  4^bpy  of  that'whidJViis  ^'utillshed  foi<'ttie  use 

df  the  ineiiibleTS^  if  it  coiitilined  matfer  of  dh' injuriotts  ten- 

(a)  1  M.  &  S.  273.  (6)  8  T.  R.  293. 

M  2 


VSA  CASES.  rsHTHi  ^(Qfumxnifs  ibestch, 

iglf^j  diM7>tii<iili«^4hi«rai(9Ky)of  ^mvpiiHivi^       ntH^sleghmiald;  mi 

"^^^"^  cobttloii6li^  tMde)  thb  ffnkiiid W,<}Wqiecati«iybb  Ifidilnfhil 

^  bmlatflHto  ytbdoirilcedio'b^rbcQtdhig  inIParfaitiQtitl«piili«i^ 

^^^^  ttaitesbgibefittbi8ame)QftMi^]^ilge«iA\t&a(ii<a<ii9.  oiButiibiNr 

(kite  ioiirdnge  jlK/tfawqpliia  /tbe  ^viilcit4i0<»f tthwbaMt^iH^fii 

^k^^^bartdfiB^hbiigbt  imbtarifd)otai|ffiirlMitIbe*fiM«(itit|iu 
ftett>Wdp€ttJdiiiihMicfalfd^tsii'  9Bmi9ig(Ailkb^b{4{birt4fiuwg 
SiolfiBfilhei'/mb  ^Ukgwl^ubul  ^  ili|»iiiii|t.ttO|y)>lkiib«re/ 
bii^'uiiiimUovizetirbji  tteiHAMH^y  tihwi  cbotaifKito^pbtrtisbiiii 

ili|iiore(iro#r9Mti<%dK>  aadiiniiibiid  jhlblidttloilcfaatUliifMte 
twt  litAMi}(Hi^  '{iijiaJbM(fto/ibe/^b«rffiife^fafiIlNi.'  iiidmditaU 
11|fei(M]rqqi«8mffqiivq^i^4ikbiafi  tb^^bttifiotflbfcihttd^QMi 

iiifvtll«>pQU{c(^Mdiii|gttdttr6dbi«kfemi^  iiiip%|flti9  Mi|><if^ltfi»{ 
lrti»rd6fflMKi^pl9ii0tli|peoiUNMiilo4ill  tPtiiBmHH»»ili|tiew 

dt^WdubyaUb^iieMliutPtirriMhi  vpp^Btu^i^nhy&ciinMtikmii 

dd^Aif«MMt  b^fyn&«tf%tb0d^ttfiSI^^  g9lfi>4i0filftidQ4:4HMi 
«llli1l^^^d^4Mlyi  a^^htf fllj]^  tbtf)ttti^MMeAit@n]l9fMtFlb«ltt 

Xtl6  dfiieiv(jittd^e^^i«(W)  IdMMdtldnii^vchiylJ^iiqdrife/ifligt^ 

i*'D(|j  .(Ijiot  02  hluoil^j  ittjili  '2iiiyrjf\'iTi   •foilciirjf»*nfrji*>un 
(a)  8  T.  R.  2^3.  "^    (c)  f  B.  &  P.  525.  * 


\  / 


j«4iQMhfiiQlM«hc^JlQi  5(niMi)')dicf cfore|o(Niobring  olhbiomM'  ^ 


mtkmiUke  jmkbiodUiAr  ^i^iilg^d),  i«Q)(Qiighttt»j£gdg||i«b    ^^ll^fj^ 

9»eiM>^micahf»ilill4»Gh|t'jlUfif  <id9i'ni  tiimtnthat  dUdb 

C(Niiitfiitillt«kte  JidifMbwdMq  «fiai4b«iniiirafi  oi  prafaeoie 
ii|g(   f>3Miirerfiinalomfttffirfftbe4>ropn0tm«iiftft>^it^^^ 
i«tw«Ue.9riI|iJdvlhtaoro(teftehfaflr  MiybbiiZ^^ 

miiiil>^orf » |wrl«{ib  dife  iGdui^^bvfWidihiy  ghm'ttrfbfrjtoflf^ 
lmiisilMt{80fiifi9d»b  mode  ^  Jk»ttMiqil  jtl?ihIiflxifobttifoiiP^iiq 

flfiv«n3iljdiiiiblioIi'bftdlfi{  Wrldasirbna  plri-gi^iilitg)  Ad^leiobul^ 
tl»ibM()Mi  wiWitelfltflh»rit9r.9diAo0ic»tor[/if  p«4)tlMfft«t  bfia 
'ii»dg<tbteiUy1ithft)^pgtritegrti  ftmiMt^z/p^rpsMgiNippt^MiiQiff 
pfffUlMi^t^8iQffe0piton8^k3iibitMi«itent)fJ^ 

^(vrnf  i/S^(}iM  piiRyi^M^  il:hfldyUiik«i)Uiiig)iti)MsMMpt|t»tip«(i 

Mill  )N&in«Hqbfr[pniteQifA')dBliti(i£  ^iiir)lQf})Q^i»t'Jiib$r^i  tQ 
«:ijK>%il9M}t^n«idif«|iMlplAC^  fla^jirberf^itbitod^viliiwduldvbb 
:v«W>VwklW8iyjB.'r)JSoi(nioiiiheFj(rtferef<p«fiMrt:^  IP 

lmr(S[€ir9Mfilb«t  ihi)r«'>3]hffffjithi9jdefQodiiMJlidjii^i»(9t^  I^A 

5lof9l9iMfl^Mpp^»$edi(l|y  e^l^iilCcHViM^ 

JM^  ^id)  MA)ioftt^tiib}fiiiibie^l<9^4tlw^,ii($$!9rdi^ 

misrepresentation  respecting  them  should  jgo  fortl^  there 
(a)  1  iiuU;  M  'iiif  al  "  (6)  8T.  R.  293.    '  '*  '   ''"' 


i&d  CASES  fir  THE  QUtEtlVB^NCH^ 

1839.        in  a  ctMHt  |)iBrftetIy  fkMiliar  tdtil  ttiemttefs;  b)r  Whk^lr  subh 

'^^"'*^      ihisrejyh^BentatiMiW  may  b*?  •  «t  t'lghi,  vi«.  toy  ^eoApl Ainittg  to 

^  the'  HdtMe  of  the  tnhrepresetttMbii,  'tihd  hnvit^  tl^kiidkdi^ 

JSS'bibtrti  c^ftt*'^^*®  *^^^  ^^^^^^^  stoch  eottiiHiiiiitt' Aerdfertf^liii 
^^^^  nc*  tlecfcssaiy,  for'  thei  piirt>09e  of  ceiUMHiAg  the '  Mftk^cM 
^titali<ih,  thflt  tt  tftienrribei'  ^houM  be  the  ^fMiMithef 'tf  4iii 
own  ^peebb.  it  bin  been-  ^it^fttM'  ibeii '  the  (Me^ediAge  ^ 
Ctidfu  df  iFustkewiB  opto'to  pttblidkk>ii.  'Agfiim^l'tlM 
fl^  m^^untiuiilMed'  i>h>^d«ittdii  1  enter  tnjr  Ji^cbt.  '■  SiippMei^ 
aufi  indfetment  ibf  blksj^iheniy^  t)r  k'  ^  trial  iriAsre'  MUKMit 
etbleiice  i¥M  ttece»torily*ifithMutedy'^^«tytfld  %^^  6M<b^ 
at  fiberfy  to  {^ttM'^he  hrittdy  6f'  the  pkhlltf  bfy'efatnlirtittg 
that  whichy  for  the  purpbMfS'trfi  jcfdtiee,  tbe'(96iirt'U'4M>liiliI 
td  he^r?  I  Bh<lold  think  not^iimd  itii^ndt^u^i'thel^iMre, 
tMt  }tfidlinstBttibeB  'the  prbceedhig^'tn  a'CoUHilf  Jwckle^ 
mtfybe  i^tebUshed.'^  Mf.Jiis\ii^Lk  SbM  ^i'^^'A^'hi 
tito  Yighttif  iltntottlb^bf  t«&riiMfeht  to  ^p^ilr  iir  FartteiMllC 
M«M  14  ^eVkniMMt'tb  the  cbarBiitbrtfP^i^6th«r>,^tlkrt^'rittkl|^ 

M'k  Cbtm  bf  J^sti«e/we  itei^i'iieft  tkt  Kbefty  tiy^M^du^  Imb 

liHmtetlt^'  but  xVh^ti'hrptlbiishM  bis  epeecfr  tcrtlte  WeM}  It 
nf«A  MKMiMe  tfa^  Mibjiect  t>r  ct>ttfibbil4fiNtr'jdri*df^t^ 
tb\e  t6ntitttt8tatlte  of  its  li^g  \M!(;iinii^,  o^  idtMded  tO'^ 
rect  a  misrepreBentatiott,  "WdiM  itot  tfael^^  tMttl  hitin  ikttH^ 
n^bte  to  the  totmnon  IkW  in  i^e^pe^t  bf  the  pbMtt^fttiM.-* 

V6W^t^  remarks  in  n»e»'KfW|^  v.  Cf^%<tf)»  tttyte*. 
(efialiy  tieilrtiiiti!^  the  opinton^  of  Lord  Ke^^(^  mA  M'. 
Jtistfce  tawinee  iti  lite  Jffn|r  v;  WWg>U(6S-  B<it'  Irthit' 
all;  iKHit^  of  the^bsti^  of  TfU  King"^.  LbrdJbhgjdMXt)^ 
1%^  K/ng"V.  Wright(b),  and  TAfirifi|'y.e^W«f  (»),m»W^ 
pbblicatiahsf  tnider*  the  orden  of  th^'  {f<]lKfte;"Mid  tky^Mt 
^ffeiit  tfa^  qnestion  t^f  privilege;  laiidtherefoits  I  otiiy^Mo^ 
sMef  them  ^  decliiring  the  opihibti  of  jiidget'bM  pMtteSii- 
tion^  to  the  piibHe  ift  hit^'at  whttt  hAs  e^oMruMi  te  Pkl^ 
meiit. 

(a)  1  M.  &  8.  273.  (c)  1  Esp.  326.  '    ' 

(6)  8T.  R.293. 


Stocilpai-k 


mMok  J. 


tQ.4ft,CMe  frf.T5<f/ei,,v.,.]y(^^ (a>i, ,»wd.  Tf ^,  ^Jiflg, y^^Mflryi 

it^nwt  opt  JUe(qf|dv8tft94ii^^l.pn  .Ai^.oQcaj»|oii|f  ^he  ftuWi- 
c^i^^.,t44l  ^|fH*,og|ftavi  aiAt)t^  dqfaip«Qfy,<i^rt^<fj^»T 

{V|^^llellU^^r'  mU^cpp  tq  dw^.,fpnfrttueotfy  ^^  J^f|U^y,^h^^ 

4|«?j  ^i|)|fmi^  %,Jlwi  cq«9^U9^8.  ,wiabf»AP.  yindtfrMt^  )^^ 

ilM^vk)|yuri«it.l|Vi^jI  t^inVl  ifrifff^  "f^ve^,  Jf^iCopfld^f^^^.^«  j,^9f^ 
tifinblQ  tp.^fMiblMbi  d^fftii^atfjjrjr. .ffl?Kt^il  pf  Q%r,  pj^fi^p^  Ij^ 

As ^,ai^|}?l>pi|^, ipforfl^tioiMo  M«giWf  ^9.MV^\^\Vt^ 

of  ^l  tibat  if  goiog.oii  ip  Pafljiainept,  I  Cfopot  C9iic,f |vf^.uyron 

ii(l|lrt  p^mA  iba^icfMi,  be  vecei^rj^^^  l.do  pq|.i;9p3ffler^l|aj8^  a 

t^^ijl^t^pfi  rigbti  Umtllhe  pubHc  Wu|fl   kppw  al^  tfaa^  if 

8^g.^W\ParttA«P««^-  Jftwt  ^f  ^;  the, rights tof  cc^ipm^upj^ 

calia«.  tl^.pcppeqfdipgi^  ifi  Pa^lifiifient  tp  the.ppbU^  iC^>^<^ 

ivieaii(ilo,«oiiumiii^fatf(f40jr  p^ip^8,  W^i<;h}  gpnt^ip,  j^n^t]l|f^r;i 

defainatPl7l  aa,  tb^j  thipt^  prop^c.jttiat.jis  ^.maj^fr  \vbi<tbf>^ 

«igrjlidcpi«it«  c^.ofijy  b^dppe  bj  ap,4K:it.9fjth^  \^|a^r^. 

And  1^  ]d^-  uo.t  tbimk  tbat  the  camaiiuii(catipg  defatnatpry  pa-< 

(a)  7  East,  493.  (c)  4  B.  &  Aid.  605. 

(6)  1  B.  &  Aid.  167.  id)  4  B.  fie  C.  473;  .SL  C  6  D. 

fie  R.  628. 


ft 

It, 


1^1  CASES  if^^tilE^ftttSHNlftinKaM, 

">%X M/8$^^m^l8A$  ^Hfifii  iii'ji^  B  fi jod   d/cri  diocii  isdJ  b  r 

P^fl^  tt^^  ^mA^I»  tlMiibihaar/n^ftul^fnMbibfipiiUiibH-^^ 

adMllt^s  aicfti^Upgfltkl^*  «Bd^6^ffpd/N0C«fitoil^iiiidbctei^A^ 

fo!^9^f#isl^Mg  li^fli6fTtf^liiJ8i:1Mlpflr8p|lheJ^p1lhlifaattolii  dCdJ 

re^^^^^^hjf  9)1  iMtl^mifl^fi^^iMiioiMQtaiBiid  ^iMt  alkiMcbH 
cases  depend  upon  \kmi[UW^  porUQuUil  drottawtaaowp . 


II 


lUfehlqillKMigbliWifeiiMUfxliMf  bkltti  b^  ibrdbgRC'  M>r<^'>'        v.   ' 


hnil^ttftoM  ttiwatetodJofa'titay!  WlhH»tft;dMil(M/,  littS^t'iiSBiMr"' 
ti4  iW(^<M0ff^n«^fttbA«dr4lMWf»'<M  m^V«a3dH''«tf'i^*^ 
tlii»lhi«Btg«ltdiiMiiA»4  mpto  MAi'JOrNtr'hWIiMtfb  iHttsttji;^/'' 

ud  that  there  have  been  a  great  matij)  tWMtM^^vfttitf '" 
diiidb8k>l»ibsM«qiriWhy;4#(MvhUHotllroitM^tM(E(fe8«^e«itiH^'^ 

<^owi9i; iM/]C|tt  kuiumieii  iti  ttwi  iA«r««|^ti()WW>ttt)il^StMi(K'i' 
•^lind  «illM|^«tl8W^fi4U^!^dl>  iMbMy'litKI  eWi-  tWMb  Mv^:'" 

>raftk->tb(iintfiic««ec*iui3ibi|tr(k«ettibg»  ttj^tt^:(tlifrifl.|<'  ''/^ii^' 

tbow  wli6'ifil|rmillel^<iifly%i{tttiitotofy  a(M«(eVn»'b«'laid'l>el' 
forb'j|lMtilopi^<JDn»^mi«itfbM(Hlilh«itHlbtisb^ct;tli6W  fdi^'a 
tbkiOMr/ill  itoJMlimlMirsi*lttO^>^«telidillg>(eBtf<b«  ibMhiileff.^^l^ 

Bk>«r»lt<>HUMMS«t%o<'yi6ti4btfR9«l  >flkn"tttl«tM  <^H«y>U  '* 

teiKBqg^t(itt  imp«pi«dsw4wi-eiiai4#M' tei^M^tfJ  Wi^  f^d'" 

tlM»  tbejied(iibniecl*>lli€teimp«|ta(iMyi^ad><tt«lt  :itel'-{Mu%esl''* 

i^in«i«kUni«iiili»  A«^cMidoA«i«fei^t&«i»<«ikiH^  Vdy  ^" 

ceid^/K««U«nlS(4Mi4diitMite  ^^ctUalf^i'  v^^se^'tfM'itf '^ 

tOBdwabndiaainitwitutcetitfniiU's  of~>tf««iW<ilitig<>tbb ' 'tliiirgtiH^'- 

tbtjpai^htlMhkUMiViitiiwwiltdilnM'beiadVitUbk'tb  i^f^rWftf  " 


II. 
Ill 


Stockbals 


LUtitdaU  L 


170  CASES  IV  THE  QUEEN's  BENCH, 

1889.  It  U  said  to  <aIlow  tliis  to  be  decided  is  cMitfacy  to^tlw 

Bill^f  Aigbts.    TheBill.of  Rigfata.  1  WUHa»efMf^ 
o.  S9$B.  £»  i:bap«  2»  dedanea^  dial  the  (feedoin  of  apeechiaal 

and  otbeuw  ^^^^  '^  proceediiiga  m  Parliament  'ONifbt  not  to.he>kai 
pcHthed  or.qiieatiotied  in  any-  Court  or  place.oot/of  Faiiitv 
ment  TUa  doea^iiot,  iu  my  opinion^  in.  Ibe80iallaat.da|iec 
infringe  upoa  itbe  ^ill  of.Righta.  I.tbiakfthia  ia  not  audi  I 
proceadiog  m  ParUament  aa  tho  Bill  of.Bigbtyjrafeni  liaf  J 
ia  aone^iag  ctat  <>f  .PafUament*  Tl»e  fMrivib|[ea  of  .Paiiliar 
nent  appear  tO'  me  to  be  confined  Ipfthe  walla,  of  Pafjiir 
ment|  for  vbat  ia  neceyaary  for  tiaie  taAi$a€tioii.of  i  tbo>bMir 
iieaa  tberev  to  pvoteot  individual  ^aenbera^  ao  iwitbatlbtg 
may  lalwaya  be  abb  lo  attend,  their,  datiea^^ and  lonpiiBiit 
petsona  w4io  aae  puky  of  oontempta  tA  the  Howaai  oi 
against  tbe  orders  and  proceedings  or  olfaer  mattafatffolailiil 
to  tbe  House,  or  to  individual  members  in  diacbarge  of  tbeii 
dntiea;  tm  rtbe*  iiousai  and  to :  auch  other  i  mattera.  and  tboigi 
aa  nrenweaaaay/toic^rKj  on  their.  pad^iaiQentary  iwelmM, 
and  to  print  documenta  Jbr  the  uae  of  the  membeiai  /,  But^a 
pablicatton  sent' out  to  the  woridy  though  folmded  on  nnd 
in  (pursuance  of  an  order  of 'the.Honae«  in  aa^'Opinioii  ba- 
coQiea  separated  from  tbe  Houae;  itJa  norkMigeratayaiBttai 
of  the  Hiouaey  but  of  the  ^agents  tbey  enlphqr  to  diatnbntf 
tbe  papers;  tboae  agenta  are  not  the  House,  bat  in  myiopi*' 
uioQ  they  are  individuals  acting  on  their  own  r^ponaibiUtJi, 
as*  odier  publisheri  of  papers.  r 

.1  admit  that;  if  aiy  opinion  be  correoti  the  aama  q«aptioii 
may  be  agteted  in  the  infmor  Courts^  suck  as  the  Quartffi 
Seasians  Courts  and  County  and  Borough  Q&tirta;  that 
however  reanlta  froai  the  law:  if  thebw  berao,  tfMSf'havt 
the- right  to  inquire  ia  to  it»  I  therefore^  npon  the  whok 
of  Ihia  caaoi  again  point  out  what  Lord  JE/feitif  i"aiig4 1  wn; 
mufak  relied  upon  in  bia  judgment  in  BHfdM  ▼•  Abbot  {m)^ 
when  be  aaid»  that  *^  it:  ia  made  out  that  the  power  otf'  the 
Houae  of  Conunona  to  oommit  for  coatempl  atanda  upaa 

(oj  14  East,  158. 


BASTKR  TBAM^  II  VICT. 

the  grouwi  of  reasos  and  niee4issityi  indepeacteot  of  lAiy 
pMkWe  amborities  on  tbe  snbjetts  but  it  is  alio  «i^de 
oiA'kf  tb^  enddnoe  of  uHiga  and  practkoi  by  -leguSatire 
sMCtMn-  ^and'  reoagmtkm  by  tbe  Coiarto  <  of  Lafir,  in  » long 
come  of  w^iUastablisbedprecedants  undiautficiHtwsJ'i'Bat 
a  tha  (Ma  4I0W  btfora!itbe<iU>iiirt^'I  tbiok-  that  lii  powav 
of  dia  Hous^  of  CoflMkians  t»  tMer  tbe  t>ub)icatipn  of  pin 
(Nneontabiog  dfililinat<^lP]^' matter  daea^Mt^-Uand^upoo  the 
poind  of  Taaaoii  «lid  att4e8Utyi  indapeidtat  «f  I9ll^f«f^cive 
aiioTki^^  on:  Ike  anhjacl^  "And  I^sd  think*  that  it;  is  noi 
Mio'otti  b>f  dM^i»vid«aeeof  utag^^nd  practice^  by^kgioUk* 
MtattietioH  and  reMgokieaihi  the  Goum  of  lAwvia  a 
^p€Qurtte^4ftf  waHMeMaUftb^'pt^cedenls  and'aatbor^ 

Upon-ilie  whoia  of  ;the 'cate^I  tMnfc  tkare  BfaonU  be 
jii(jiMBe  for*  tbe  ptaintii 


1711 


x'J»! 


I  1  It  1   • 


•M  It 


ii;i.-j 


J^Ain^naoii  Ji<»«*^bU^i8  aft'Octioni'for.a^ib^t  cotitainad  an 

»«fe|^|f  «if  ^eftttkr(iiM|^aetora^6f  prison^  appointed  undentbe' 

0^00 &  £> ll^t(MNiiPr4i  ti  98^  taua^Hapoati'of  ithn  Cpuattof 

Aiiemien  naidy»ndon,*'atkfr>pnbUflbed-  by^  tbe  dalandatiii^, 

Ik  planiftnia*  that  iM  origtnal  •  report  t&i  theinapaotQra' 

VM'Jaid  betea  the  Honae  of  Commona  under  ttk$  prwri*- 

mm^€f^kaiM0tr^bttt  tb^ir  reply  to  (beOouit  of  Aldeim^n 

War  faml  befods- the  39ouaa,'«pimiifl>t^':A»  ao^arcirr  >(^iiia' 

Somfy^imii  becnnia  jmrt  rf  iht  frobnim^^^f  the  Ubmse; 

wUcfa,  ns  a  matter  of  fact>  is  admittod  byotbe'deuimverv 

Tbapfofi  alanaaia  ont  n  fesoiution  faf  theHoitaeofiOoii- 

nana^jof  tbe  I3di  Anguat,'  ldd6^  that  d^  paiAiainicntarf 

jhqnrswid'rpporc^  printed  far  the  use  of  the  Houae,  abouUh 

be  mndatted^ncabmibla'  to  tliO'  public  byi'ptfrohate*at  the 

lonaac  piibe  ati  «irhiob  they  xould*  be  famisbed,  and  that  a 

nfcianr  anrtxrt^  of  eatra  oopieiflhoHld<ibe>{irin tad  fori  dial 

(mpoaeb    It  alio  aets  out  tbetappointknant  of 'n^ceninidttee 

oatha  anb^cty  tlrtir  reaoiotion,  and  a  fuitfaar  reiolittiatt 

liiaadarof  tbn  ttonie^  that  the  parliaflieolary  papera  and* 

npofts,  printed  by  order  of  Ibe  House,  should  be  aoM 
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oflfth'6*Hobie  fp#  ^'Miny  tlfe><»pij^inbli»ep»n(ioY  ti|0*>iftt|Rnt 

fmiwkktBtprmtgiDiaLM  puHy/ted  nhe^t^potv  undi  '^ropXyibf^^kh 
fhddt|)r\afttb&  Hda8e4>ida<t  M^coiiokl0f<:lfij<it  mis' m«t  vvesot* 
kitiiDH)  o£  tUeiHoaife>qf>Ui^<8lsO  ftffa'^/I^Sr*'^ 

eriUitofiaIliileiAen»l<|o  Jth0iic^ti8titutiioiMii  AinwbiWsolbiPfliiiagi. 
Biefalvbioi(e>ejfftU:kUl)r  bf  tiheQbmmoiid'iif  oaMofi^afldiMiite^ 
as  the  representative  portion  of  in  ^ifiFhSjUeDlirtlldipJtttdM 
case  is  entillcdrcn<itlieii6(Hiiil^y-;ft]80(^dieflte}i|befiQri3^ 
la«hm^iitionedi ireaoMt Un/  //jDIm  nestdatiuii  i  mkti  be Jtn^lted 
lMfidcfiarati0idy^dni]ri<<tfia'>duf>(MBbed  bodmbispomB^rbf  tk» 
House  of  Commons  toripidhliili^diid>tballforlt\fto  niiartiHiS 
SgUi  )bitaao8fi<  JFI  ittfbe  Ntreatedf  Iq8  t  coeatii%>d  «q^1|miivh!  or 
|>niYiUgff)okjwoulB  f(kibiiy'be)(|d)flJttriltidn20fiidi«)bxHtaq{ 
Wv^]fln!i'4n>itnaotiiiQntiof;»ai  newitlawrAiiy  oodi  bniMcb^ tkv 
legislature  only,  which  it  is  admitted  on  all  handgyj»tta# 
|[|liifu|lyilNsdoi1oiifeilheri44)  tkatUogHagfetof  tfiQ  libblblioa 
fK^^iiistdnt .  1vitbi:ls|uib  )9'mip(^>fkifiiii;//fQiVi  if(iiliiti  igovcacer 
privilege  be  essential  now,  it  must  always  have  bteniaih 
lH4^)lho'i:icNMlifMliottrfjfunoliipnfffl£'  fiteiinniQnttlfMnQriiJWiys 
b^mitbfi)8Aine^if0QQMF^,  if^i(Jii9tUe«kkiift9AfPQiiripQfgfi  or 
fmyilfi^iitrifl  in^  api^Ucabloi  4(91  tf  hfa  iUbcjIi  fcw>th«i  pnUwf  liMi 

bQllv  e^rW&KbiMe'tH-ioilfeiliiUiejpiisaiiiB:^ 
^l(TiieJir|)8d|u^f40linlii8'ikoMM  aeedis^.M  iiilplyii(llif^(Q{ien|i« 
g£rftfip»  dis«iiiiiiHilaeii  tiitJkeiHdase)  hUflriytbgcpmliiwii 
Q^vMxpno^ediiigSMfoa; (labliiiatioBy  ifonii^af  iHniilQd^>/|o  mid 
^  il^iprH:Qildidgflii9lit  dhall  jdemi  raacflssaiyior^cwdiiCMNK 
IQ  tb^)puiificibtbre4t6i>^.>  Kdoe  wftfcukl  tbtni^fomAavi^aftpMlel 
$0i«doiao«id(a«dnirtnliimilhe»'pla|i/>  diat:  yle^pll^H!lMtii«l:  Jif 
tMil  .iioii'il^-njii    n  "if  J»..'mJ'»         iliMi'i    .   •  iT.tn»F    « 'il'"   i.  i 


\tUB(mtm$i  fffL^ft§^^tidnlS^(nta  jwiiiled^  bji  ordeilofilthe 
kmanwiy'M:  fppAuaiileitO'>the.J>DblipiiDtchtodit'd>pitUiift 

oeiei^odi fvJMlii  ^Itejt^  ^teeoOrdtit«l)tQ>Ji)Q(p;9Vn(ciI^'«nd\l)hb 
9ktf^i6yj9giiikBntiB  lMi(iiforii»iU^jiQ>llteo|^]ea'i0i»tiJtUei/i]^^ 

odJQictodimtt]0rii$;niMRrAdAriidl)Onu^  kI  fiiij>3 
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lit  Wiamaciadmittflfl  tiBinqiQpjbe«n1ik)i|3fafby{tiiidioiifafiaiMl 
liiidiarii^  of /tb«)Ii«didxi£  QinUMpacS  ftiottuiioj  lodeuol! 
ioS«f€^|dly^ivhcg^MlK'ii3'eBol4tilai)il>f  jAdi  IioQB0KirfiiCM»i 
|Mii/desil&r&igitliitfciftilMidfpairiei^itdj%  QiecjEMeticoiiipUimcl 
•dj^cfaMhesf  this)  (^ivtlfromr  inqtiiringiiilM^alitfile^iiUt^v^ 
tkumctfinnnl  lie  no  hjiJicnhii  «i  H  iljuhf  ,'i\iio  o-iijJi:I<;i^;'>l 

M«/I]|iiill]r;>df  kid|jimi§ahltiab  dfterddt^freolude  iftUi(D'6«if4 

IB  MPgiiMieffPVhiir  titi»i»'>H(iiib^i  df  tPMiatti^i|ti)am''Mlh«H2iJ 
AlMlfcbio0^#dtiv«\^  iBtutrii9gQtt4  etisii»iJlhivei4bte€dpitfcNii'(b 
«:i|M«po8illtay.lqfiti  btofbeen  «nGii(ierMntiiii»fVHb«t<it  iJKot 
ftMt  Mck>li«triEiftigkntlca8etitlnUUd|av)ie(;^^ 

l^flttllsagi^Misaiib  fiiriire^pdvesibn  ith«(kiid8/JD(/«ienibdi«j 
and  other  matters^  wholly  without  their  jurisdictioiii  but 
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whidi  they  have  treated  as  questions  of  privilege  J  aiid, 
thougli  no  instance  has  been  cited  of  any  action  hatiiig 
been  brought,  but,  on  the  contrary,  the  persons  proceeded 
a^inst  have  very  commonly  submitted  to  the  illegal  b^at- 
mcnt  they  have  met  with,  yet  surely  the  maxim  of  law  mast 
apply,  namely,  that  there  is  no  >vrong  without  a  remedy; 
and  where  can  the  remedy  be  but  by  action  in  a  Court  of 
Law  aga'mst  those  who  have  done  the  injury?     If  it  be 
once  Conceded  that  eitlier  House  of  Parliartient  can  make 
an  illegal  order,  it  must  necessarily '  follow  that  the  party 
\iTonged  may  have  redress  against  those  who  carry  such 
illegal  order  into  effect ;  and  how  can  he  have  such  nedrMi 
but  by  action  at  law?     Great  difficulties  may  andoubtedlt' 
arise  in  distinguishing  between  acts  done  in  the  House,  and 
out  of  the  House  under  orders  given  tn  the  Hotise,  and  in 
determining  against  whom  such  action  wt>uki  lie.     It  is 
clear  that  no  action  can  be  maintained  for  any  thing  said  or 
done  by  a  member  of  either  House  in  the  House,  and  die 
individual  members  composing  the  House  of  Con^mons, 
whetbel'  it  be  a  Court  of  Record  or  not,  may;  like  other 
members  of  a  Court  of  Record,  be  free  from  personal  lia- 
bility on  account  of  the  orders  issued  by  them  aS  luch 
aaerabers.    Yet  if  the  orders  theb^selves  be  illegal,  and  not 
merely  erroneous,  upon  no  principles  knotvn  to  the  htws  of 
this  country  can  those  who  carry  them  into  effect  JMbfy 
under  them.    A  servant  cannot  shelter  himself  udder  the 
illegal  orders  of  his  master,  nor  could  an  officef  nuder  ^e 
illegal  orders  of  a  magistrate,  until  the  legislature  inter^ose^ 
and  enabled  him  to  do  so.     The  mere  circumstance,  there- 
fore, that  the  act  complained  of  was  done  ufider  the  order 
and  authority  of  the  House  of  Commons,  cartnot  ^f  ttself 
escnse  that  act,  if  it  be  in  its  nature  illegal;  and  it  is  neces* 
8flfry,'in  answer  to  an  action  for  the  comtliissioh  of  sutti 
illegal  act,  to  show  nbt  only  the  autliority  under  which' it 
Was  done,  but  the  power  and  right  of  the  House  6f  Com- 
mons to  give  such  authority.    This  point,  indeiM,  Was  not 
pressed  upon  the  argument  of  this  cUse,  but!  hiive  men- 
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IJMied  U  becMae  it  teems  lo  tne  tbit  it  will  lie  ver)rdilBoiiU 
temotain  the  affirmative  of  the  aetoBd  iqaeBtioii,  if  dilf 
fall poini  be  giirefi  up.    :<:•'..  i-  •'    '' 

■.The  flecood  questioii  is/  as  £  conceive, •  raiseci  npeni' this 
nnrd  by  the  •deolarafKirj!  resohitioii  ^of  the'61it  MrfV'  ^BST*, 
at  out  at  the  <<XNicIosion  of  the  pka.  <>The  other  itniolu- 
tioM  sffl-  ordera-set'but  jb  the  jpleaare  tiot  declanJtorJr^of 
dto.powerof'|Nrivi]dgeofUh0>Hoaie»  but  ^diitedery  only'; 
wi^a>itbaa'be<to^h^«Kn  thalflt  is'|KMaibl6  thdt  the  House, 
kinievei<uAii|teiittObdl7y<niay<makd  illegal  orckra/and'Mittt^ 
ifJtsiKiBtd  4oflO|.  those  mhQ  c«rry*theminto  effectfmrf  be 
|N|sa9(M«agaiD0t  iby  acliKNl  ^  at  hm^^it  Mfew^  thivt  the 
Qoarti  IB  wliict^'SuohiliGtiMiv  brought  mtisty  upon  dc^ati* 
PRi  msfuH  iifto^he'i^lity  of  Ifaotf e  dirbotory  orders,  and 
anaot  betprttladedfroatt  doiag  ao  by  Ike  nerd  fact  of  thoae 
snhrs  hdviagbeen  snade.  '■  If  this  (Dourt>  tbea,  'be  wo/tpr^m 
cWfd  tnm  antertailiing  the  quettioo  as  to  the  teginlity  bf 
dfs  4inM:fofy  >f de^i  'by  (h^tord^-  tbeoMblvca)  it  is  pr^* 
dWsdv  if»at  all,.|>yitheTesolution;of  the  dl8t<Mayl>il6ill7, 
isdl^y.ootbiag  else.    'No  othelrimaolutioii  of  the* Hadfte'of 
GMfMnona^  a  aimilair  effect  is  ed<  oUt  tnth^  plea,-  add-  we 
<si»ot.  Ioak^out;of  therecbrdi    It  is  certainly  somewhat 
itialige  t6  urge  tftot  tMa  Coirt,  iil  whidi  the  {^resent-^etbil 
wu'akeady  pendingl  add  which  hod  already  oir  itfii  pfxi^ 
fliediijTr  tile  deohiratiita  of  the  phiintiff^  MioukI  be  predudcid 
ftom  e|iteriti|;'jnta!the'qnls8tion'by  a'Paaolutibn  ofthd-Houae 
af  Cotfsnoiis  passed  betwecm  the  dedaradon  and  the'  {dd^. 
Bel^^'P^  oii»t0  Isonsidei^  the  effect  of  the  resolation  teif  it 
b«i'beei»fiaBsed  ioiig  beforetmy  action  had  bee*  bitmghl  in 
which  efquesiioQ  could  arise  aa  to  the  existence  of  tbb  power 
Id  which  it  relates.    The  proposition  is  <iertainly  veh^  etar^ 
ling,  that  any  jnan^  or  body  of  men^  however  exalted;  except 
dia  tfaree  branches  of  the  legislature  coocurringy  should^  by 
paasing  a  resolution  that  tbey  have  the  power  to  do  An  akit 
illegal  ia  itself^  be  able  to  bind  all  persons  whatsoever,  and 
prediide  (them  from  inquiring  into  the  existence  of  that 
power  and  the  legality  of  that  act.   *  Yet  thi^  resolutibn  goes 


175 


\^90. 


v. 
Kaxsard 

JPttttfKn  J. 


176 


1639. 


Stockdaie 

V, 

Hansard 
and  others. 

Fattaon  J. 


CASES  IN  THE  QUEEN  8  BENCH, 

to  that  extent,  for  unless  it  is  taken  to  mean  that  the  House 
of  Commons  has  power  to  order  th^  publication  of  that 
which  it  knows  to  be  defamatory  of  the  character  of  am 
individual,  and  to  protect  those  who  earry  that  order  inl<» 
effect  from  all  consequences,  it  will  not  avail  the  defendanCB 
in  this  action.     I  take  the  resolution  therefore  to  have  that 
meaning,  though  the  language  of  it  does  not  necessarily  so 
import;  and  I  take  it  also,  in  combination  with  the  resola* 
tions  in  1835  to  mean,  that  the  House  of  Comniona  deems 
it  necessary  or  conducive  to  the  public  interest  that  all  the 
Parliamentary  Papers  which  it  orders  to  be  prhited  should 
be  sold;  though  the  resolution  of  \BS7,  by  itself,  would 
seem  to  imply  directly  th^  contrary,  and  that  some  discri- 
mination as  to  publishing  should  be  exercised  on  the  subject. 
Now,  if  the  House  of  Commons,  by  declaring  that  it  hkis 
power  to  publish  all  the  defamatory  matter  M'bich  it  ma^ 
have  ordered  to  be  printed  in  the  course  of  its  proceedings 
with  impunity  to  its  publisher,  can  prevent  alt  inquiry  into 
the  existence  of  that  power,  I  see  not  why  it  may  not,  by 
declaring  itself  to  have  any  other  power  in  any  other  matter, 
equally  preclude  all  inquiry  in  Courts  of  Law  or  elsewhere 
as  to  the  existence  of  such  power;  and  what  is  this  bat 
absolute  arbitrary  dominion  over  all  penkms,  liable  Co  no 
question  or  control  ?    It  is  useless  to  say  that  the  House 
cannot  by  any  declaratory  resolution  give  itself  new  powers 
and  privileges ;  it  certainly  can,  if  it  can  preclude  alt  per* 
sons  from  inquiring  whether  the  powers  and  privileges,  which 
it  declares  it  possesses,  exist  or  not;  for  then  how  is  it  to 
be  ascertained  whether  those  powers  and  privileges  be  new 
or  not?    If  the  doctrine  be  true,  that  the  House,  or  rather 
the  members  constituting  the  House,  are  the  sole  judges  of 
the  existence  and  extent  of  their  powers  and  privileges,  I 
cannot  see  what  check  or  impediment  exists  to  their  assaas- 
ing  any  new  powers  and  privileges  which  they  may  think 
fit  to  declare;  1  am  far  from  supposing  that  they  will  know- 
ingly do  so ;  but  I  see  nothing  to  prevent  it.    Some  mode 
of  ascertaining  whether  the  powers  and  privileges  so  de- 
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House  of  Lords,  expressed  judicially  upon    a   writ  of 
error  or  appeal,  in  a  regular  action  at  law  or  suit  ics 
equity;  but  I  deny  that  a  mere  resolution  of  the  House  otf 
LfOrds,  or  even  a  decision  of  that  House  in  a  suit  originall3^ 
brought  there,  (if  any  such  thing  should  occur,  which  i^ 
never  will,  though  formerly  attempted),  would  be  binding 
upon  the  Courts  of  Law,  even  if  it  were  accompanied  by  m^ 
resolution  that  they  had  power  to  entertain  original  suits^^ 
much  less  can  a  resolution  of  the  House  of  Commons^ 
which  is  not  a  Court  of  Judicature  for  the  decision  of  aojr 
question,  either  of  law  or  fact,  between  litigant  parties,  ex— 
cept  in  regard  to  the  election  of  its  Members,  be  binding 
upon  the  Courts  of  Law ;  and  it  should  be  observed,  that 
in  making  this  resolution,  the  House  of  Commons  was  not 
acting  as  a  Court  either  legislative,  judicial  or  inquisitorial^ 
or  of  any  other  description.     It  seems  to  me,   therefore, 
that  the  superiority  of  the  House  of  Commons  has  really 
nothing  to  do  with  the  question. 

But  it  is  further  said,  that  the  Courts  of  Law  have  no 
knowledge  or  means  of  knowledge  as  to  the  lex  et  comut-' 
tudo  Parliamentiy  and  cannot  therefore  determine  any  ques- 
tion respecting  it.  And  yet  at  the  same  time  it  is  said  that 
the  lex  et  comuetudo  Parliamenti  are  part  of  the  law  of  the 
land,  and  diis  Court  is  in  this  very  case  actually  called  upon 
by  the  defendants  to  pronounce  judgment  in  their  favour, 
upon  the  very  ground  that  their  act  is  justified  by  that  very 
lex  et  comuetudo  Parliamenti,  of  which  the  Court  is  said 
to  be  invincibly  ignorant,  and  to  be  bound  to  take  the  law 
from  a  resolution  of  one  branch  of  the  Parliament  alone. 
In  other  words,  we  are  told  that  the  judgment  we  are  to 
pronounce  is  not  to  be  the  result  of  our  own  deliberate 
opinion  on  the  matter  before  us,  but  that  which  is  dictated 
to  us  by  a  resolution  of  the  House  of  Commons,  into  the 
grounds  and  validity  of  which  resolution  we  have  no  means 
of  inquiring,  and  are  indeed  forbidden  by  parliamentary  law 
to  inquire  at  all.  I  cannot  agree  to  that  position;  if  I  am 
to  pronounce  a  judgment  at  all  in  this  or  in  any  other  case, 
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it  must  and  shall  be  the  judgment  of  my  oum  mind,  apply- 
ing the  law  of  the  land,  as  I  understand  it,  according  to  the 
best  of  my  abilities,  and  with  regard  to  the  oath  which  I 
htfe  taken,  to  administer  justice  truly  and  impartially.    But 
ifter  all,  there  is  nothing  so  mysterious  in  the  law  and  cus- 
tom of  Parliament,  so  far  at  least  as  the  rest  of  the  com- 
mmity  not  within  its  walls  is  concerned,  that  this  Court  may 
not  acquire  a  knowledge  of  it  in  the  same  manner  as  of  any 
other  branch  of  the  law.    In  the  margin  of  the  well-known 
puiage  in  Lord  Coke'^  Fourth  Institute  (e),  it  is  said  to  be 
Inab  omtdbm  guitrenda,  a  multu  ignorata,apauci$  cognita. 
The  same  might  with  the  same  truth  be  said  of  any  other 
part  of  the  law.     Lord  Coke  says  in  the  same  place,  that  the 
High  Court  of  Parliament  suU  propriis  legibus  ei  contuetur 
£mbu$  tubiiitii.  This  is  perfectly  correct  also,  when  applied 
to  the  internal  regulations  and  proceedings  of  Parliament, 
or  of  either  House ;  but  it  does  not  follow  that  it  is  to 
when  applied  to  any  power  it  may  claim  to  exercise  over 
(he  rest  of  the  community.     It  is,  indeed,  quite  true  that 
(he  members  of  each  House  of  Parliament  are  the  sole 
jodges  whether  their  privileges  have   been   violated,  and 
whether  thereby  any  person  has  been  guilty  of  a  contempt 
of  their  authority,  and  so  they  must  necessarily  adjudicate 
00  the  extent  of  their  privileges.    All  the  cases  respecting 
commitments  by  the  House,  mostly  raised  upon  writs  of 
habeas  corpus,  and  collected  in  the  arguments  and  judg- 
ments in  Burdett  v.  Abbot  (i),  establish  at  the  most  only 
these  points,  that  the  House  of  Commons  has  power  to 
commit  for  contempt,  and  that  when  it  has  so  committed 
any  person,  the  Court  cannot  question  the  propriety  of  such 
commitment,  or  inquire  whether  the  person  committed  had 
been  guilty  of  a  contempt  of  the  House,  in  the  same  man- 
ner as  this  Court  cannot  entertain  any  such  questions  if  the 
commitment  be  by  any  other  Court  having  power  to  com- 
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1839.       tak^  fen  eontooip4<  1 1  ^  Is  mmh  iostaiiQesi  ibere.  jt  an  i  a4jttdu;i^- 
*^'^^      tion>of.»'Cwrl.^  cDtnpeteoitauthorUy^  ifli,tbe<,p^qgilar 
.V.  oat ey and/lhe  Goi^t  Mrbicb.iisrdesired ,to .interfpi;^  .qq(  b^ioga 

a^d!<Hh^  Court K)f,jarror  corof :,Appeal,  caiuiiot leqt^rM^iii.  the qu^Mon 
whether  the  authority  has  been  properly  exsrci^ad*..  In 
orc^  tgiffialaei(9iuyw  of  c^inmitaaent.bear.  i^ppn  the  present, 
80ine4u^hicase»yboul<iiibQi  «ibo)vnk.iphwhipb  tbe  pp.wer.of 
the  tiou^e.of  Qqn)niH)n#<l(Qi.(H>minU  for  tcoptempt  under  any 
GirciMn«tanfe9,^wi|9  dei^ody^apd  ipivrliich  thia  Qpuirt:had 
f^fius^d  tPieiMeriQtp,  t^».qu^UppiO£  the  cgLiatf nqp'  of.  that 
power;/, hilt .nOi  mch  ,<;a3e /<:;ain : ^e  fpundf  becwiaeiit.bas 
alNTay^.bc^  heM,|tbfLtj,the..U^Qhad,aiich  ppwer;  and  the 
ppi«b  a^Wmpl^d  4QHb»:  miflied  »ia.the  <:»pe^.of  ^^ommUment 
has  been  as  to  the  due  exercise(.of,;iaQh  pqwejr*.,  The  .ofber 
Qf^ai  which^  iWfi  i  beefi ,  qit^ ,  19  \arguin^ ti  jri^li^ta  .^eiM^nilly 
llQ/*e|>riTiUgfl#/Pf>wM;yi4wlinewbfrif.  nq^  tp.,rtKB  .power 
^ii\m Hft«s^.i^ftiC|  WWing.W.J* .^odj ;.  W^  JtiflBcp,.^^^  I.f;piir 
iMixeMbMiiMri9eii.tbie^,4Mtiqq^ovu.  k^iwp^  ajquesUoni otpn- 
(vilegl^-Mmiog^u^pf  ly  pr  ii^dentially  .b«(<m,a  Couct*  of  i#(w. 
Jtimaji  b^  difiicmlt  uiiepply.^be.di^tinction.^y/^t  it  Js  obvious 
thatMpQiliap  appbcaticia..fQria..w<ifU  <pf  habeas, corpus. by  a 
p^«ORf«Pinwill^ifey/theilQMi^,,|he.quesMao  of  |be:poiw<er 
ofi^e.  Uo^«A.itQ;.cpn>ouhl:or:  of  Uf^.dMeyeaei^iae  pf.lb^t 
power,  ia.tbe  or^al  ,)iiid«  .primary  jn^tter,-pn>pQunded  to 
the  C!ourit»i and, arises  dir(ecUy«  Now*  ai  soon^as  ix  appears 
thallitbfi  HQuse.ha/iiiaonimitted  the. person  for  »  qause  withie 
tJiMeisiijurisdictiao,  as,.ifi>riiostance,  fof  a, contempt,  ao  ad* 
yi^g/^  M^'  b.^  bor  them,  the  .matter  ihas  passed  m  xemjudi* 
^^nifrftuditilefiCaM^tibeforejwhiqU  tbe  party  isrhcQughtby 
mit  0Cihab^i^«9jrpuap^ust  revmvd  him..  .B^t^fw  action 
befJkPugbt;m4bi|ilC0uxt  for)e  ma^terxi^ver  which. ithe  Court 
h44..g0P«^  j^risdiiCMaq»wai9».for4^stanice»  for  alibej,  or  for 
AP,4Mi;mH|t,(and:mpr<ifOpi^ent,  Apd  the  pka /irst  d^fores 
tbit  tJi«(,?iuihocity  ofth^iQpuae^pfiComnions,  or  its  powers, 
^r^iiPi^Py  way.cpnneQtl^,  with  the  case,  the  question  may  be 
#^id<^<^ifMrisie  incidentally;  the  Court  must  give  sopie  judg- 
mepf,y  wus^  iSpmehow , /dispose  of  the  question.    1  do  not. 


liowerer,  Ifeiy  any  gn^at  str^s^  oiv'ttiis  dUtinielioBU  <>Iti9#diM 
to  me,  that  iPthie  qul^stibh  arftfeft  iti'tde  ]fn*ogret9s'of  aioauae, 
the  Court  tnust  of  tiete^sity  ildjudlcat^  lipon>it^<\Mhetberiat 
can  be  said  in  stfiet'  propriety  of  taiAgfrage  to  afrJs^'diliMstl^ 
or  incidentally.     '  ,    • .  •.     -.,.    Mc.«ii.t.i>    hi?     mIimIv 

I  do  not  purpoto  to  go  through  aA>  tbeautNomiesxv^ 

thii  part  of  the^^ubject,  irMch'^i&ili  beetr'alHdady 'OiHi^ 

rained  by  my  LOrd;  ftiftto' tOnfin*'  fflydrff  ^to^rf'fiir  *of 

the  leading  caifes.'  ''fitfohe,"BOweV^,^I  dcy^8a>i'Wbrtd  t*»^ 

serve,  that  pritileg^i' and  j;)^6Hfirey^pti^a)''%0'i^^       be-virf 

(liflFerent^thingi,  M'i^8bidriidve''ei<«cafat<]ha  hy*ob^rve'  biuret- 

after;  and  thuttthc'pr^s^tcjftteUion'h^M^^  tb  Mi^^o^telafaft 

^  tbe  |>btt^i  of'th^  Hbttseof  ConitiiotiV'aftil'MV  M^itti 

PHvilegei,  prOpierly  dbMeaHed/= '    -  ^  "•*'  "^'   •     •  ^«  '^'J  <»*<' 

The  priiidpa]  icAl^  k  2%dr^V'Casfe,'3l*FifArjf  <©J  'f  e0n«> 

'lot  pretend,  after  alt  fb^  obsfeHraMfts^  which  hHiie  »4rfeeil 

^^ade  upon  tfakt  )6llse  by  liouosel^hd  jiMg^sy^tffldlby^UW 

^epbrt  of  the  Cottitnittee  of  fb^  Ht^iisi^-of  CMtt^na/ion 

Mrhi^h  the*  resblutfob  of  ^i'8t'May>  !S£i7i  ^&s^ft»ttiided^ahd 

^o  which  we  have  beetl  refet¥^d '  by  th^  lAttdhiey^Gmeril, 

^o  throw  anyne#  light  upOn  the  real  gro^dfii  o^  th^'fltosNi^lr 

there  firtt  delvvei^d  by '  the  jud^^s.  '•  With*  all' d^Asrenco:  for 

ancient  anthority/ftappeai'd  to  m^tyyfaave'beert  4A  evhsi^ 

an8rwer;pkx>bsa)ly'firishfg  from'  the  'drcutns^ahceft  Of'^be 

ttm^i^t  but  if  that  be  not'so,  tb^'ail^weribeirig'giVetl'id  iU^ 

Hbiise  of  Lords  has^  respebt' to'  the*  isituaf  ibn-botU  o(  KWwit 

M'ho  proposed  the  question;  and 'those  vi4i6^^vt0"th«iaiii^ 

swer,  and  atnoouts  orily  ^  this^^^^'that*  tMeyyi  \hte  Jw^et^ 

ought  not  to  be  called  lipon  bylbe  I6rds  ?n  Pk^Hatnenf  4o 

inform  th^m  Wto  the  prrttf^gfes  of'PaHiirmenty'Wilidh  tbery 

must  tbem&eltes  know;  but  it  i^  hothibg  like  al-diselaibei* 

of  being  able  to  decide  atfy  sAch  questioti,  ifit  bboUld  arli^ 

in  their  own  Courts;  and  tts  to  th^t^tftt  of  th^ir^btisw^r'ib 

which  they  speak  of  PArliamiini 'being  able  i^n\9^  HAi 

law  which  was  not  law,  it  is 'plainly  beside  the '^u^Mioti 

proposed,  for  it  must  relate  tb  the? 'po#er  of  the 'thrfee 

branched  of  the  legislature  concurring,' and' OOt  tO'at^yi^sO* 
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lutions  of  any  one  of  them  separately,  or  even  of  any  two  ol 
them ;  added  to  which,  they  do  actually  give  their  opinion  at 
to  what  they  would  hold  in  their  own  Courts,  and  the  Lordi 
adopt  and  act  upon  it.  The  passages  in  Lord  Coke't 
Fourth  Institute  rest  upon  Thorp's  case,  and  if  the  foun* 
dation  fails,  the  superstructure  cannot  stand,  however  cele- 
brated the  architect  may  be.  Expressions  are  certainly  tc 
be  found  in  Rex  v.  Wright  (a),  which  appear  to  withdraii 
from  the  Courts  of  Law  all  power  of  noticing  the  publica- 
tion of  parliamentary  papers ;  but  the  expressions  used  b) 
Lord  Kenyan  appear  to  me  (I  say  it  with  hesitation,  pact 
tanti  viri)  to  be  quite  inconsistent;  and  I  am  at  a  loss  to 
know  on  what  ground  he  really  proceeded;  whilst  Mr.  Jus- 
tice Lawrence  appears  to  have  considered  that  the  mattei 
was  not  libellous,  let  it  be  published  by  whom  it  would ; 
and  it  is  to  be  observed,  that  it  did  not  appear  that  it  was 
published  by  order  of  the  House  of  Commons.  Agaio, 
the  authority  of  that  case  is  greatly  shaken  by  Rex  v.  Cree- 
vey{h)\  and  even  if  that  was  not  so,  it  is  to  be  recollected 
that  the  motion  there  was  for  a  criminal  information,  which 
is  a  matter  of  discretion  and  not  of  right;  and  moreover  thai 
the  doctrine  as  to  the  legality  of  publisliing  proceedings  oi 
courts  of  justice  was  then  recently  held,  without  those  qua- 
lifications and  restrictions  which,  as  I  think,  common  sense 
and  the  obvious  good  of  the  community  at  large  have  com- 
pelled the  judges  since  that  time  to  engraft  upon  it. 

On  the  other  hand,  the  cases  of  Donne  v.  Walsh(c\  Ryvet 
v.  Cosin  (d)y  and  Benyon  v.  Evelyn  (e),  show  that  the 
Courts  of  Law  have  taken  cognizance  of  such  questions,  and 
have  decided  contrary  to  the  known  claims  of  the  House  foi 
its  members ;  and  whether  it  be  true  or  not  that  Sir  Orlandc 
Bridgman  made  a  gratuitous  and  unnecessary  display  in 
the  latter  case,  this  is  certain,  that  his  learned  and  laboured 
judgment  must  have  excited,  and  did  excite,  great  attention  ^ 


(a)  8  T.  R.  293. 

(b)  1  M.  &  S.  273. 

(c)  1  HatB.  41. 


{d)  1  Hats.  42. 

(e)  O.  Bridgman,  324. 
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aod  yet  the  decision  was  acquiesced  in.     It  is  true  that  we 
have  no  evidence  of  the  direct  interference  of  the  House  in 
that  case^  neither  could  they  constitutionally  interfere  as  a 
bodj,  ioasmucb  as  no  act  of  theirs,  as  a  body,  was  brought 
ioto  question ;  but  no  one  doubts   that  the  claim  of  the 
isember  was  in  reality  the  claim  of  the  House.    To  that 
caae  may  be  added  Fitzharris's  case  {a\  and  that  of  the 
Dwhiu  of  Somerset  v.  Earl  of  Manchester  {b),  and  the 
ioemorable  cases  of  Ashby  v.  fVhite  (c),  Reg.  v.  Patt/  (d), 
UiA  Knotty s*9  case(e).     1  do  not  mention  these  last  cases  as 
showing  that  the  jurisdiction  of  the  Courts  of  Law«  in  matters 
Mid  to  concern  the  privileges  of  Parliament,  has  been  con- 
ceded by  the  House  of  Commons,  but  as  showing  that  it 
Imi  not  been  decided  that  such  jurisdiction  in  no  case 
exiiti;  and  in  Ashby  v.  White  (c)  there  was  strong  ground 
for  maintaining  that  the  House  of  Commons  had  exclusive 
jurudiction  over  the  subject  as  a  Court  of  Judicature, 
^Qgh  I  think  not  sufficient  grounds :  whereas  on  the  present 
Question  there  is  no  possible  ground  for  so  saying.     I  agree 
^t  the  case  of  Hex  v.  Williams  (/)  is  not  to  be  relied  on. 
^'^  political  character  of  it,  the  violence  of  the  times,  and 
^'^  just  dread  of  arbitrary  power  in  the  Crown,  which  occa- 
^^ooed  the  allusion  to  it  in  the  Bill  of  Rights,  deprive  it  of 
^Mthority  as  a  solemn  judgment  of  the  Court.    Yet  it  is 
l^laiD  that  the  Speaker  of  the  House  of  Commons  could 
^f>t  be  justified,  even  under  the  law  of  privilege  as  declared 
^3f  the  resolution  of  the  31st  May,   1837i  in  publishing 
Xjangerfield*B  Narrative,  which  was  no  part  of  the  pro- 
ceedings of  the  House ;  and  the  bare  authority  of  the  House 
Could  alone  be  set  up  as  his  justification,  which  I  have 
i^lreadj  shown  to  be  insufficient  for  that  purpose.     Another 
ground  may  be  taken  to  show  that  Rex  v.  Williams  (g) 
Mnm  not  a  right  decision ;  that  the  thing  done  by  him,  viz. 
the  order  to  publish,  may  be  said  to  have  been  done  an 
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18S9.        the  House,  and  so  not  to  be  cognizable  by  the  Courts  of 
^^^"^"^^      Law.     Yet  the  man  himself)  for  whose  benefit  the  puUica- 

StOCKDALE         .  .11  -ij 

V.  tion  took  |>lace,  Dmfgerfieldf  was  committed  and  pamsned 

a^drtbere     *^''  publishing  the  very  same  thing  out  of  the  House.    That 
'which  was  reprobated  in  WiUiams^s  case  was  the  prosecu- 
tion by 'the  officer  of  the  Crown  of  the  Speaker  of  the 
House  for  an  act  done  by  him  as  such  Speaker.   The  legality 
:  of  such  an  act^  as  regarded  private  individuals^  was  in  no 
»way  brought  under  review.    And  the  Bill  of  Rights  plainly 
points  at  prosecutions  for  proceedings  in  Parliament  only, 
i 'dof  not  particularly  advert  to  the  other  cases  cited  from 
'liatsell  and  other  books,  for  they  really  do  not  appear  to 
'tne  to  bear  materially  upon  this  part  of  the  case,  or  indeed 
4ipbivany  of  the  questions  raised  upon  this  record.     The 
supposed  mischief  of  an  appeal  to  the  House  of  I^mls 
cUnnot:  sorely  prevent   this  Court  from  adjudicating  on 
Dbeti  question,     indeed,  the  Attomey«General  asks  us  to 
t  pronounce  judgment  for  the  defendants,  because  the  HcNise 
of  Commons  have  resolved  that  we  are  bound  to  do  ao;  yet 
<upon.that  judgmoiC  a  writ  of  error  will  lie  just  as  much  as 
if  we  give- judgment  for  the  plaintiff.     To  avoid  such  in- 
convenience,  if 'it  be  important  to  do  so,  some  legal  mode 
•should  have  been  found  of  making  it  unnecessary  for  us  to 
.  give  ady  Judgment  at  all,  but  no  such  mode  can  be  found. 
The  analogy  attempted  to  be  established  upon  the  argu- 
ment from  decisions  of  Courts  of  exclusive  jurisdiction  ap- 
^pears  to  me  not  to  hold  good.     The  instances  adduced  are 
in  respect  of  matters  admitted  to  be  within  the  exclasive 
jurisdiction .  of  •sqcb    Courts,    whether    Ecclesiastical  or 
Couris  of  Admiralty/  or  Foreign  Courts,  and  in  which  ibey 
haveiin  t|ie  particular  case  come  to  a  decision,  and  so  the 
matter  has  passed  m  rem  jMc&o/am;  but  none  have  been 
or  can  be  cited,  where  a  decision  of  any  of  those  Courts, 
that  a  particular  matter  is  within  its  exclusive  jurisdictioa, 
has  been  allowed  to  be  binding  upon  other  Courts  as  to 
that  position,  and  to  oust  them  of  their  right  of  jurisdic- 
tion  it  may  be  that  in  some  cases  there  is  concurrent  juris— ^ 
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dictioD,  and,  as  I  have  before  observed,  the  resolution  of 
May,  1857»  cansot  be  considered  to  have  been  passed  by 
the  Ho|i9e  of  Commons  as  a  Court  either  legislative,  judi- 
cial or  inqaisitorial,  or  of  any  other  •  description.     Cases 
were  cited  by  the  Attomey^General  where  the  Court  of 
Exchequer  had  taken  from  the  other  Courts  of  Law  pro- 
ceedings pending  before  them;   but  they  were  cases  of  re- 
venue belonging  by  the  king's  prerogative  peculiarly  to  that 
Court,  and  ki  which  that  Court  had  confessedly  exclusive 
JQrisdiction. 

Some  cases  were  also  cited  where  the  House  of  Lords 

W  compelled  parties  to  relinquish  •  proceedings   in  the 

Courts  of  Law   in  respect  i  of  matters  occurring  in  that 

use,  as  to  which  it  is  conceded  that  the  Courts  of  Law 

have  cdgnieance.        •  i 
It  is  furdier  argued  tliat^  if  this  Court  can  entertain  this 
uestioa,  so  can  the  most '  inferior  court  of  record  in  the 
dom^  where  the  *  matter  arises  within  its  jurisdiction ;  I 
.<lmit  it  to  be  so,  but  I  cant  see  no  reason  why  the  merereso- 
ittUon  of  (be  House  should  preclude  an  inferior  Court  from 
the  inquiry  any  «more  than  this  Court,  nor  can  I  see  any 
^mg  derogatory  to  the  dignity  of  the  House  in  such  in- 
quiry.    Upon  the  whole,  the  true  doctrine  appears  to  me 
'Co be  this:  that  every  Court  in  which  an  action  is  brought 
mipon  «  subject-matter  generally  and  primi  facie  within  its 
jurisdiction,  and  io  which  by  the  course  of  the  proceedings 
in  that  action  the  powers  and  privileges  and  jurisdiction  of 
viother  Court  come  into  question,  must  of  necessity  deter- 
nunc  aa  to  the  extent  of  those  powers,  privileges  and  juris- 
ticticNi;  that  the  decisions  of  that  Court,  whose  powers, 
pri^leges  and  jurisdiction  are  so  brought  into  question  as 
^  their  extent,  are  authorities,  and,  if  I  may  so  say,  evi- 
dences m  law  upon  the  subject,  but  not  conclusive.    In  the 
pi'esent  case,  therefore,  both  upon  principle  and  authority, 
*^  conceive  that  this  Court  is  not  precluded  by  the  resolu*- 
^^n  of  the  Houseof  Commons  of  May  1837  from  inquiring 
^>>to  the  legality  of  the  act  complained  of,  although  we  are 
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bound  to  treat  that  resolution  with  all  posi^ible  respect,  and 
not  by  any  means  to  come  to  a  decision  contrary  to  that  reso- 
lution,  unless  we  find  ourselves  compelled  to  do  so  by  the 
law  of  the  land,  gathered  from  the  principles  of  the  Common 
Law,  so  far  as  they  are  applicable  to  the  case,  and  from  the 
authority  of  decided  cases,  and  the  judgments  of  our  prede- 
cessors, if  any  be  found,  which  bear  upon  the  question. 

I  come,  then,  to  the  third  question :  whether  the  act  com- 
plained of  be  legal  or  not.  I  do  not  conceal  from  myself 
that,  in  considering  this  point,  the  resolution  of  the  House  oi 
Commons  of  31st  May  1837  is  directly  called  in  question; 
but,  for  the  reasons  I  have  already  given,  I  am  of  opinion 
that  this  Court  is  not  only  competent,  but  bound,  to  con- 
sider the  validity  of  that  resolution,  paying  all  possible 
respect  and  giving  all  due  weight  to  the  authority  from  which 
it  emanates. 

The  privilege,  or  rather  power  (for  that  is  the  word  ui»ed), 
which  that  resolution  declares  to  be  an  essential  incident  to 
the  constitutional  functions  of  Parliament,  is  attempted  to 
be  supported — first,  by  showing  that  it  has  been  long 
exercised  and  acquiesced  in;  secondly,  that  it  is  absolutely 
necessary  to  the  legislative  and  inquisitorial  functions  of  the 
House. 

1st.  As  to  exercise  and  acquiescence:  I  am  far  from 
saying  that,  in  order  to  support  any  privilege  or  practice 
of  Parliament,  or  of  either  House,  it  is  necessary  to  show 
that  such  privilege  or  practice  has  existed  from  time 
of  legal  memory.  That  point  was  disposed  of  by  Lord 
JEUenborough  in  the  course  of  the  argument  in  Burdett  v. 
Abbot  (a).  Long  usage,  commencing  since  the  two  Houses 
sat  separately  (if,  indeed,  they  ever  sat  together,  as  to  which 
I  do  not  stop  to  inquire,  nor  when  they  separated,  as  being 
wholly  immaterial  to  this  question),  may  be  abundantly 
sufficient  to  establish  the  legality  of  such  privilege  or 
practice, 

(a)  14  East,  1. 
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Now,  with  respect  to  the  exercise  of  the  power  in  ques* 
tioD,  I  conceive  that  such  exercise  is  matter  of  history,  and 
therefore  that  the  observation  of  Mr.  Attorney-General^  that 
he  ought  not  to  be  called  apon,  in  arguing  a  demurrer,  to 
prove  matter  oi  fact^  is  not  well-founded.  If  indeed  the 
plea  bad  stated  that  the  Commons'  House  of  Parliament 
had  been  used  to  exercise  this  power,  the  demurrer  would 
bave  admitted  the  exercise ;  but  no  such  averment  appears 
upon  the  face  of  the  plea ;  and  the  historical  fact  of  the 
exercise  of  the  power  is  introduced  by  the  defendants* 
<^Diel  himself,  in  order  to  argue  thence  that  the  power 
inuit  be  legal.  The  onus  of  shewing  that  it  is  so  lies  upon 
^  defendants,  for  it  is  certainly  prirn^  facie  contrary  to 
^  Common  Law.     It  is  very  remarkable  that  no  mention 

• 

umade  of  this  alleged  power  of  the  House  of  Commons  in 
^1  book  of  authority,  or  by  any  text  writer.     It  is  no- 
^o^re  enumerated  among  the  privileges  or  powers  of  the 
Uoiia^,    After  the  utmost  research  by  the  learned  counsel 
woo  so  ably  argued  this  case,  he  has  not  furnished  us  with 
>  Single  passage  from  any  author,  nor  have  I  found  any,  in 
which  even  a  hint  is  thrown  out  that  the  House  of  Com- 
mons has  power  to  order  defamatory  matter,   appearing 
upon  its  proceedings,  to  be  published,  and  to  protect  the 
publisher  from  the  consequences  which  generally  attach  to 
^^  publication  of  such  matter.    Surely,  if  such  a  power  had 
^^Uy  existed,  some  notice  of  it  would  have  been  taken  by 
^'^tsell  or  Blackiiotie,  or  some  other  writer,  iu  commenting 
^pon  parliamentary  privilege,  and  the  absence  of  all  such 
nc^tice  is  to  me  a  strong  circumstance  to  shew  that  it  really 
^cv«r  existed.     The  6rst  instance  of  the  House  printing 
'^y  thbg  appears  to  have  been  in  the  year  1641.     It  is, 
indeed,  argued  by  Mr.  Attorney-General  that,  although  the 
^ies  and  proceedings  of  the  House  do  not  appear  to  have 
^^^^D  prtHied  and   published   before   that  time,  yet  that, 
doubtless,  some  other  mode  of  publication,  either  at  the 
Sheriffs'  Courts,  or  some  other  occasions  of  public  meeting, 
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must  ha?e  been  adopted.     As  to  which  arguineDt  I  masiB: 
say  that  it  appears  to  me  to  be  a  purely  gratuitous  asser — 
tion;  without  the  Semblance  of  probability.     Acts  of  Pkr— 
liamenty  that  is,  new  laws,  appear  to  have  been  so  pr6mul— 
gated ;  but  there  is  not  a  trace  to  be  found,  that  I  am 
aware  of,  of  the  votes  and  proceedings  of  either  House 
separately  having  been  so  dealt  with.     The  exercise  of  this 
power  cannot  therefore  be  said  to  have  commenced  earlier 
than  1641,  a  most  suspicious  time  in  the  history  of  this 
country  for  the  acquisition  of  a  new  power  by  the  House  of 
Commons.     From  1641    to  1680  it  appears  that  speciBc 
votes  and  proceedings  only  were  printed  frorti  time  to  time 
by  special  resolutions.    The  papers  first  printed  ^ppeair  to 
relate  entirely  to  the  contest  between  the  King  altd  the 
House,  and  were,  no  doubt,  intended  for' general  circula- 
tion ;  but  surely  it  is  impossible  to  contend  that  a  practice^ 
arising  out  of  the  unfortunate  and  violent  state  of  the  times, 
can  be  supported,  unless  other  reasons,  applicable  to  quiet 
and  ordinary  times,  can  be  assigned  for  its  continuance.     In 
1680  the  first  general  order  for  printing  the  votes  and  pro* 
ceedings  of  the  House  is  made,  and,  with  the  exception  of 
a  short  time  during  the  year  1702,  has  been  continued  to 
the  present  time.     The  votes  and  proceedings  so  printed 
appear  also  to  have  been  sold  during  that  time,  whether  as 
a  perquisite  of  the  oflScers  or  not  is  perhaps  not  very  ma* 
terial,  and  no  question  has  arisen  respecting  the  legality  of 
the  practice.     The  votes  and  proceedings  so  printed,  ap- 
pear to  have  been  recognized  by  the  House  of  Lords  as 
authentic  documents,  upon  which,  however,  I  do  not  ^ee 
that  much  stress  can  be  laid^  inasmuch  as  the  fact  of  their 
being  printed  under  the  order  of  the  House  of  Commons 
must  of  necessity  authenticate  them,  whether  it  were  legal 
so  to  print  them  or  not.     These  votes  and  proceedings 
are  quite  distinct  from  Reports  and  Miscellaneous  Papers 
printed  for  the  House,  and  do  not  seem  to  have  contained 
at  any  time  matters  defamatory  to  private  individuals,  and 
therefore  the  absence  of  any  attempt  to  question  their  le- 


EASTER  TJERM,    II  VICT.  . 

gality  can  hardly  be  tineated  as  any  acquiesceqce;,QO  ooe 

>va9  aggrieved,  , 

With  respect  to  Reports  au^,  Mucell^neous,  Paper3 
printed  .(or. the  use  of  the  Hou^e,  it  app^aif^  tb^t  QO  geA^a[< 
orders  for  their  publication  and  aal^.  was  m^deup.tit  the^;^- 
solution  of  1835,  set  out.ip  tbepjea  in  tbis^. action.,  .  l^ai^y 
tesolutions  w^rQ  parsed  from  time  to.  ^ipae  .99.  p^  prjq^/pg 
and  publishing  specific  papers^  and  pia^y  o^  J^hpse  .papers 
vrere  of  such  a  nature  that  private  individuals, may  haye  felt 
thei^selv^  aggrievedj,  ^nd  inay  have  foi^id  in  them,  matters 
defaou^tory .  to  t^ero^elves,,  for  which  actions  pit  law  inight, 
limply  have  been,  maintained,  if  p^bIi3bed.  uucjler  ofdinfiry 
circ|msitanc^s,.Mnconqected  wjth  tl^e  Hqufe^  ai^d  it  is^  as  ^ 
apjprehend^  uppn  the  sibsenqe  of  ^py  tr^ce  pf  si^ph .  ^ctjiop^. 
Hri^^^pei^t  to  such  pepers^  that. the  argun^eot  wi^h  reg^ 
^o.    gcquiesceujQe  m^i^ly  rests*  . ,  The  ^rgiioient ,  ia  M^doi^tif;-, 
^<t^. entitled  to.Cion/^ideratiop;  it,  has.  l^fi^P  fpequ^ptjy  ^8^4 
"^ .   Other  ca^e^^^smd  mu^h  weight  has  been  givpu.to  it  ,\^y 
t  a^thqriAieili  particularly  by  Mr.  Justice  JS^/^^ri  in  |(^f} 
o(^l^,Caux  Y,  Eden{a)i  but  it  isobvioi^^  x\\9t%  tji/a 
igbt  of  it  much  depends  upon  the  ni|t^ire  of  the  injury. 
ftUMtainedi  the  relative  power  of  the  person  inflicting  it,  and 
^he  person  sustaining  it,  and  the  greate^r  or  less  difficu^ti,es 
'with  which  the  remedy  is  surrounded.     If  these  pointy  \^ 
attended  to^.  it  is  hardly  possible  to  imagine  a  ^ase  less  lively 
to  be  brought  forward  than  that  of  a  man  who  found  that 
be  was  defamed  in  a  paper  published  by  the  order  of  the 
Houneof  Commons,  as  part  of  their  proceedings;  no^.to 
AientioQ  that,  in  very  many  instances,  especially  if  due  di^r 
^oaination  was  exercised,  as  I  cannot  help  thinking.  Vfa3 
iormerly  the  case,  .the  defamatory  matter  was  strictly  true, 
^d  therefore  an  action  would  be  useless,  and  criminal  pro- 
ceedings equally  so^  as  regarded  any  remuneration  to  the 
P^^;  complaining.    The  fear  of  contending  with  so  power- 
ful a  body  must  operate  very  strongly  in  deterring  persons 
^om  bringing  actions,  and  may  well  account  for  the  attempt 

(a)  S  Dongl.  594. 
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never  having  been  made.     In  the  case  of  Lake  v.  King  (or^i 
indeed,  the  attempt  was  made  to  render  a  petitioner  to  Htm^^ 
Hotise  of  Commons  liable  in  damages  to  a  person  vrb^? 
vras  defamed  in  his  petition,  which  he  had  printed  for  circoi^ 
lation  amongst  the  members  of  the  House.     The  actios'* 
was   held  not  to  lie,  the  distribution  of  the   publicatiorB 
having  been  confined  to  the  members  of  the  House.     The? 
exercise  of  the  power  by  the  House  until  1835  appears 
to  have  been  by  special  order,  directing  sometimes  that 
papers  be  printed  for  the  use  of  the  House;  sometimes  that 
they  be  printed  (generally);  sometimes  that  they  be  also 
published ;  and  they  appear  to  have  been  sold  by  officers  of 
the  House  as  a  perquisite,  until,  in  1835,  the  resolution  set 
out  in  the  plea  was  come  to,  that  they  should  be  sold  by 
the  defendants  to  the  public  in  general ;  the  object  being, 
so  far  as  it  can  be  collected  from  the  resolution,  to  defrajr 
the  expenses  of  printing  that  which  was  requisite  for  the 
use  of  the  members,  not  to  give  any  important  or  necessarjr 
information  to  the  constituents  of  the  different  members  of 
the  House. 

It  is  said  that  the  House  of  Lords  has  constantly  ordered 
the  printing  and  publishing  of  papers  and  proceedings,  and 
that  no  instance  occurs  of  any  action  having  been  brought 
against  the  publisher.  The  same  observations  apply  to 
such  practice  in  that  House  as  have  already  been  urged 
with  respect  to  the  House  of  Commons,  except  as  relating 
to  trials  in  the  House  of  Lords.  They  are  proceedings  in 
an  open  Court  of  Justice,  and  may  properly  be  considered 
under  the  second  ground  on  which  this  power  is  supposed 
to  exist,  namely,  the  necessity  for  it 

Beyond  all  dispute,  it  is  necessary  that  the  proceedings 
of  each  House  of  Parliament  should  be  entirely  free  and 
unshackled,  that  whatever  is  done  or  said  in  either  House 
should  not  be  liable  to  examination  elsewhere*  Therefore 
no  order  of  either  House  can  itself  be  treated  as  a  libel,  as 
the  Attorney-General  supposed  it  might  if  his  aetkm  wouM 

(«)  1  Saand.  ISK 
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lie.    No  snch  consequence  will  follow.    The  power  claimed 
is  said  to  be  necessary  to  the  due  performance  both  of  the 
legislative  and  inquisitorial  functions  of  the  House.     In  all 
the  cases  and  authorities,  from  the  earliest  times  hitherto, 
the  powers  which  have  been  claimed  by  the  House  of  Com- 
mons for  itself  and  its  members,  in  relation  to  the  rest  of 
the  community^  have  been  either  some  privilege,  properly 
M>  called,  i.  e.  an  exemption   from  some  duty,   burden, 
Attendance  or  liability  to  which  others  are  subject ;  or  the 
power  of  sending  for  and  examining  all  persons  and  things, 
and  the  punishing  all  contempts  committed  against  their 
wtbority.     Both  of  these  powers  proceed  on  the  same 
poandy  viz.  the  necessity  that  the  House  of  Commons  and 
tie  members  thereof  should  in  no  way  be  obstructed  in  the 
pcifoitnance  of  their  high  and  important  duties ;  and  that  if 
toe  House  be  so  obstructed,  either  collectively  or  in  the 

Persons  of  the  individual  members,  the  remedy  should  be  in 

• 

Its  own  bands  and  immediate,  without  the  delay  of  resorting 

to  the  ordinary  tribunals  of  the  country.     Hence  liberty  of 

speech  within  the  walls  of  the  House,  freedom  from  arrest, 

and  from  some  other  restraints  and  duties  during  the  sitting 

of  Parliament,  and  for  a  reasonable  time  before  and  after  its 

ntnng,  (with  the  exception  of  treason,  felony  and  breach  of 

the  peace,)  which,  although  the  privileges  properly  so  styled 

of  the  individual  members,  are  yet  the  privileges  of  the 

House.    Hence   the  power  of  committing  for  contempt 

those  who   obstruct  their  proceedings,  cither  directly  by 

attacks  upon  the  body  or  any  of  its  members,  or  indirectly 

hy  vilifying   or  otherwise   opposing   its   lawful   authority. 

Cases  have  frequently  arisen  in  which  the  extent  and  excr- 

cise  of  these  privileges  and  powers  have  come  in  question, 

*Qd  I  believe  that  all  such  cases  will  be  found  to  range 

^"^niselves  under  one  of  the  two  heads  I  have  mentioned. 

^^t  this  is,  I  believe,  the  first  time  in  which  a  question  has 

•"^^n  as  to  the  power  of  the  House  to  authorize  an  act 

'^''^judicial  to  an  individual  who  has  neither  directiv  nor 

directly  obstructed  the  proceedings  of  the  House,  and  is 
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in  no  way  amenable  to  its  authority.  The  decision  of  Lak 
V.  King  {a),  which  I  mentioned  beforej  proceeded  on  simila 
grounds  of  necessity.  Every  facility  ought  undoubtedly 
be  given  to  all  persons  applying  to  either  House  of  Parlia- 
ment, or  to  any  Court  of  Justice,  for  the  redress  of  any 
alleged  grievance,  and  it  would  be  most  inconvenient  to 
hold  such  persons  liable  to  actions  for  any  thing  contained 
in  such  applications  as  libel ;  but  when  those  who  are  ap- 
plied to  circulate  generally  by  sale  such  defamatory  matters, 
the  case  assumes  a  very  different  character.  In  the  case  of 
Fairman  v.  Ivet{b),  a  petition,  addressed  by  the  creditor  of 
an  officer  in  the  army  to  Lord  Palmersion,  the  Secretary  at 
War,  was  held  not  to  be  actionable,  although  containing 
defamatory  matter.  But  can  it  be  doubted  that,  if  Lord 
Palmerston  had  ordered  it  to  be  published,  the  publisher 
would  have  been  liable  to  an  action,  or  can  it  be  contended 
that  the  Secretary  of  State,  to  whom  the  report  and  reply 
on  which  this  action  is  brought  were  by  act  of  parliament 
directed  to  be  sent,  to  be  by  him  laid  before  the  Parliameuti 
would  have  been  justified  in  publishing  them?  And,  if  not, 
why  should  the  House  of  Commons  be  at  liberty  to  do  so? 
In  the  same  manner  the  protection  of  all  confidential  com* 
munications  extends  no  further  than  the  necessity  of  each 
particular  case  requires.  It  is  said  that  if  papers,  however 
defamatory,  must  needs  be  printed  for  the  use  of  the  mem- 
bers, as  it  is  plain  they  must,  and  the  point  is  not  disputed, 
their  further  circulation  cannot  be  avoided ;  for  what  is  to 
be  done  with  the  copies  upon  a  dissolution  of  Parliament, 
or  upon  the  death  or  retirement  of  a  member  i  The  an- 
swer is  obvious ;  the  copy  of  such  defamatory  matter  ought 
to  be  destroyed,  as  it  can  no  longer  be  used  for  the  purpose 
for  which  it  was  intended;  at  all  events  it  must  not  be 
communicated  to  others.  But  it  is  said  that  the  constitu- 
ents have  a  right  to  watch  over  the  conduct  of  their  repre- 
sentatives, and  therefore  to  know  what  passes  in  the  House. 


(a)  1  Saund.  131. 


(b)  5  B.  &  Aid.  642. 
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The  House  itself  is  of  a  different  opinion ;  for  it  is  only  by 
salTerance  that  any  one  is  allowed  to  be  present  at  its  de- 
bates; it  is  only  by  suflferance  that  the  debates  are  allowed 
to  be  published ;  and  it  is  only  by  the  special  permission  of 
tlie  House  that  its  votes  and  proceedings  and  papers  are 
communicated  to  the  public,  and  that  in  the  manner  in 
wliich  they  think  fit  to  order.     If  the  constituents  had  a 
r^t  to  know  all  that  passes,  or  if  the  House  of  Commons 
I     were  an  open  Court,  then,  indeed,  there  might  be  some 
colour  for  saying  that  it  was  nopessary  to  publish  all  its 
proceedings.     It  is  upon  the  ground  that  Courts  of  Justice 
are  open  to  the  public,  that  what  passes  there  is  public  at 
the  time,  and  that  it  is  important  that  all  persons  should  be 
able  to  scrutinize  what  is  there  done,  that  the  publication  of 
every  thing  which  there  parses  has  been  thought  to  be  law- 
ful.   1  for  one  do  not  go  that  lengtbj  but  think,  with  some 
judges  of  great  name  who  have  gone  before  me,  that  the 
doctrine  is  to  be  taken  with  much  limitation:  but  I  feel 
sure  that  it  cannot  apply  to  a  Court  which  is  not  open, 
whose  proceedings,  in  contemplation  of  law,  are  secret  at 
Ae  time  they  take  place,  and  to  whom  ex  parte  statements, 
often  grossly  defamatory,  are  made,  without  the  defamed 
persoos  having  any  opportunity  of  being  heard,  and,  indeed, 
often  without  the  possibility  of  any  inquiry  being  instituted ; 
>ud  it  is  not  impossible,  if  such  indiscriminate  publication 
>Qd  sale  be  continued  by  the  House  of  Commons,  that  pe- 
^tions,  containing  the  grossest  libels  against  the  most  inno- 
^^i  individuals,  may  be  purposely  and  maliciously  presented 
^  that  Honourable  House  by  persons  who  seek  to  publish 
^Od  sell  them  with  impunity,  and  to  make  the  House  most 
Unconsciously  the  instrument  of  circulating  their  slander. 
't  is  the  nature  of  the  proceedings  themselves  which  justi- 
ces, if  at  all,  the  publication  of  what  passes  in  a  Court  of 
J  uatice,  and  any  person  may  therefore  publish  them ;  but 
^ke  proceedings  of  the  House  of  Commons  cannot  be  pub- 
lished without  the  authority  of  the  House.     The  right  to 
publish  does  not  result  from  the  nature  of  the  thing  pub- 
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lished,  but  from  the  leave  obtained  from  the  House;  ind 
this  alone  shews  that  it  cannot  be  matter  of  necessity  for 
the  information  of  the  constituents.  I  do  not  say  thtt  it 
may  not  be  conducive  to  the  public  interests  to  inform  the 
world  at  large  of  much  that  passes  in  the  House,  but  I  do 
say  that  it  cannot  be  conducive  to  the  public  interests  to 
circulate  private  slander ;  and  that,  in  the  exercise  of  a  due 
discrimination  as  to  what  part  of  its  proceedings  shall  be 
published,  the  House  of  Commons  is  bound  to  take  care 
that  such  private  slander  be  not  circulated  by  its  authority. 

But  it  is  said  to  be  necessary,  in  order  to  obtain  the 
requisite  information  for  the  members  in  any  legislative  or 
inquisitorial  measure.   This  ground  is  still  less  tenable:  the 
House  is  armed  with  ample  powers  to  send  for  all  persons, 
who  can  give  them  information,  either  before  a  committee 
or  at  the  bar  of  the  House.     It  can  never  be  necessary  to 
sell  indiscriminately  to  every  body,  in  order  to  take  the 
chance  of  some   person  volunteering  information   to  the 
House.     Will  it  be  said  that  any  one  ever  did  volunteer 
information  in  consequence  of  such  publications   by  the 
House,  or  that  the  House  ever  waited  and  paused  in  its 
deliberations  or  its  votes,  in  order  to  see  whether  any  one 
would  so  volunteer?    It  is  not  pretended  that  such  haa  been 
the  fact.     Whether  any  individual  member  might  or  might 
not  be  justified  in  communicating  to  some  persons  out  of 
the  House  defamatory  matter  printed  for  the  use  of  the 
House  I  cannot  pretend  to  say.      Probably,  upon  any  such 
question  arising,  the  decision  will  lie  with  a  jury;  but  I 
would  by  no  means  bind  myself  to  any  opinion  on  that  sub- 
ject.   This  is  the  case  of  an  open  sale  to  all  who  choose  to 
buy,  not  justified  by  any  peculiar  circumstances  attending 
this  case  above  others. 

Where  then  is  the  necessity  for  this  power  ?  Privileges, 
that  is,  immunities  and  safeguards,  are  necessary  for  the 
protection  of  the  House  of  Commons  in  the  exercise  of  its 
high  functions.  AH  the  subjects  of  this  realm  have  derived, 
are  deriving,  and  I  trust  and  believe  will  continue  to  derive. 
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(he  greatest  benefits  from  the  exercise  of  those  functions. 
All  persons  ought  to  be  very  tender  in  preserving  to  the 
House  all  privileges  which  may  be  necessary  for  their  exer- 
6m,  nd  to  place  the  most  implicit  confidence  in  their 
representatives  as  to  the  due  exercise  of  those  privileges. 
BnifKnoer,  and  especially  the  power  of  invading  the  rights 
ofothersy  is  a  very  difi^erent  thing;  it  is  to  be  regarded,  not 
nith  tenderness,  but  with  jealousy,  and,  unless  the  legality 
of  it  be  most  clearly  established,  those  who  act  under  it 
must  be  answerable  for  the  consequences.  The  onus  of 
ibewiog  the  existence  and  legality  of  the  power  now 
claimed  lies  upon  the  defendants :  it  appears  to  me,  after  a 
foil  and  anxious  consideration  of  the  reasons  and  authorities 
addoced  by  the  Attorney-General  in  his  learned  argument, 
aod  after  much  reflection  upon  the  subject,  that  they  have 
entirely  failed  to  do  so ;  and  I  am  therefore  of  opinion  that 
the  plaintiff  is  entitled  to  our  judgment  in  his  favour. 
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Coleridge  J. — I  concur  with  the  rest  of  the  Court  in 

tUoking  that  this  plea  discloses  no  suflicient  answer  to  the 

declaration ;  and  if  my  brother  Patteson,  after  the  full  and 

•itisfactory  discussion  which  the   question   had   then  re- 

ceiwed,  felt  reluctant  to  state  his  reasons  at  length,  it  may 

well  be  seen  how  much  more  ground  there  is  now  for  me 

to  desire  that  I  might  be  allowed  simply  to  express  my 

concurrence :  but  the  unusual  importance  of  the  principles 

involved  in  the  decision,  and  the  profound  respect  due  to 

those  whose  privileges  are  said  to  be  at  stake  in  the  cause, 

seem  to  require  that  I  also  should  state  the  reasoning  by 

wbicb  I  have  arrived  at  this  conclusion ;  and  I  have  the 

consolation  at  least  to  feel  certain,  that  I  cannot  weaken  the 

just  effect  upon  this  audience  of  what  has  already  been 

stated.     I  shall  not,  however,  think  it  necessary  to  notice 

all  the  points  which  have  been  made,  or  to  comment  on 

more  than  a  few  of  the  authorities  cited  in  the  argument. 

It  would  indeed  be  impossible  to  do  this  within  any  now 

reasonable  bounds ;  and  in  my  opinion  the  questions  on 
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which  the  cause  roust  turn  are  so  elementary,  whatever  dif- 
ficulty there  may  be  in  them,  that  they  must  after  all  be 
decided  chieBy  upon  principle. 

Two  great  questions  have  been  discussed  upon  the  argu- 
ment, and  I  shall  consider  the  plea  as  sufficiently  raising 
them  in  substance,  although   I   cannot  say  that  they  are 
raised  so  simply  and  unambiguously  as  I  should  have  es- 
pectedy  as  well  from  the  great  learning,  ability  and  industry 
employed  in  framing  it,  as  from  the  dignity  of  that  high 
body  on  behalf  of  which  we  are  informed  that  it  has  been 
pleaded.     The  first  and  immeasurably  the  more  important 
of  these  is,  whether  it  be  competent  to  the  Court,  after  the 
disclosure  by  the  plea  that  the  House  of  Commons  has  de- 
clared itself  to  have  the  power  of  publishing  any  report, 
vote  or  proceeding,  the  publication  whereof  it  deems  neces- 
sary or  conducive  to  the  public  interests,  to  inquire  whether 
by  law  the  House  has  such  power.     Although  not  in  form 
a  plea  to  the  jurisdiction,  and  wanting  one  essential  incident 
to  such  a  plea,  if  we  answer  this  question  in  the  affirmative, 
it  would  in  effect  lead  to  much  the  same  consequences ;  we 
should  not  indeed  dismiss  the  plaintiff  from  our  Court  to 
another  tribunal  competent  to  give  him  relief,  for  none  such 
is  alleged  to  exist,  but  we  should  give  judgment  against  him 
ministerially,  rather  than  judicially,  on  the  ground  that  the 
act  complained  of  was  done  in  the  exercise  of  a  power  as 
to  which  the  whole  jurisdiction,  both  to  declare  its  exist- 
ence and  to  decide  on  the  propriety  of  its  exercise  in  the 
individual  case,  was  beyond  our  competence,  and  exclu- 
sively in  the  body  by  whom  the  very  act  was  done.     Ac- 
cording to  this  argument,  the  plea  in  form  leaves  a  matter 
for  our  decision,  but  in  substance  prescribes  conclusively 
the  judgment  to  be  pronounced. 

It  must  be  admitted  that  this  is  a  very  startling  conclu- 
sion; and  certainly  it  must  not  be  confounded  with  cases  to 
which  it  has  been  likened,  where  the  question  in  a  cause 
turning  upon  foreign  law,  or  any  of  those  branches  of  our 
own  law  administered  in  Courts  of  peculiar  jurisdiction,  we 
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decide  it  not  according  to  the  common  Iaw«  but  according 
to  what  we  suppose  would  have  been  the  decision  in  the 
foreigu  or  the  peculiar  Court.     We  are  undoubtedly  bound 
so  to  do:  in  one  sense  we  have  no  discretion  to  do  otherwise; 
that  is,  we  cannot  be  in6uenced  by  any  consideration,  whe- 
ther that  decision  would  be  satisfactory  to  our  own  minds  as 
English  or  common  lawyers ;  but  still  we  exercise  a  judicial 
discretion,  the  same  in  kind  as  in  deciding  on  a  question  of 
the  common  or  statute  law ;  for  we  inquire,  by  such  lights 
as  we  can  procure,  what  that  law  foreign  or  peculiar  may 
be,  and,  when  we  have  ascertained  it,  we  apply  the  facts  to 
it,  and  decide  accordingly.     Neither,  again,  is  this  to  be 
coufounded  with  cases  in  which,  after  an  adjudication  by  a 
foreign  or  peculiar  Court  upon  the  same  facts  between  the 
same  parties,  one  shall  bring  the  other  before  us  in  the  way 
of  original  suit;  then,  indeed,  and  upon  a  distinct  principle, 
if  the  fact  of  such  adjudication  be  properly  pleaded  and 
proved  or  admitted,  the  further  agitation  of  the  question 
will  not  be  permitted;  we  do  not  profess  to  decide  upon 
the  merits  of  the  case — the  existence  of  the  former  judg« 
oient  in  full  force  is  by  our  own  law  itself  a  legal  bar  to  the 
second  recovery  or  a  new  agitation  of  tlie  matter.     We  are 
DOW,  however,  called  upon  to  abstain  from  all  inquiry  in  a 
case  in  which  the  existence  of  the  law  is  not  substantively 
alleged  in  the  plea  (for  as  the  House,  it  is  admitted,  cannot 
make  the  law,  the  resolution  declaring  it  is  only  evidence  of 
its  existence,  and  not  an  allegation  of  it),  where  it  does  not 
appear  that  the  particular  facts  have  ever  been  adjudicated 
on,  and  where  the  particular  order,  under  which  the  act 
complained  of  was  done,  is  not  distinctly  brought  within 
the  law  as  said  to  have  been  declared. 

AH  this,  however,  has  been  maintained  upon  the  footing 
of  privilege.  It  is  said  that  the  Commons  have  declared 
that  they  have  this  privilege,  and  the  act  has  been  done  in 
the  exercise  of  the  privilege ;  but  a  Court  of  Law  can  nei- 
ther inquire  whether  they  have  the  privilege,  nor  whether 
the  case  falls  within  it,  because  the  House  of  Commons 
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alone  is  to  judge  of  iU  own  privileges;  the  Court|  therefore, 
to  use  the  words  of  the  Attorney-General,  ''  has  nothing  to 
do  but  to  give  judgment  for  the  defendants/* 

Now  it  will  be  observed  that  one  and  the  same  reason, 
in  terms,  is  here  assigned  for  two  widely  differing  concio- 
sions,  and  it  may  therefore  well  be  that  the  proposition  may 
have  two  different  senses,  and  be  true  in  one  though  false  m 
the  other.  No  one  in  the  least  degree  acquainted  with  the 
constitution  of  the  country  will  doubt  that  in  one  sense  the 
House  alone  is  to  judge  of  its  own  privileges;  that  in  the 
case  of  a  recognized  privilege  the  House  alone  can  judge 
whether  it  has  been  infringed,  and  how  the  breach  is  to  be 
punished.  This  concession,  however,  will  not  satisfy  the 
advocates  of  privilege,  nor  the  exigencies  of  the  defendants' 
case.  The  Attorney-General  contends  that  the  House  is 
alone  and  exclusively  judge  of  its  own  privileges,  in  the 
sense  that  it  alone  is  competent  to  declare  their  number  and 
extent,  and  that  whatever  the  House  shall  resolve  to  be  a 
privilege,  is,  by  such  resolution,  conclusively  demonstrated 
to  have  been  so  immemorially. 

This  proposition  must  be  tried  by  the  tests  of  principle 
and  authority.  And  first,  it  is  not  immaterial  to  observe 
that  privileges,  though  various  in  their  kinds  and  effects,  are 
all  understood  to  be  comprehended  within  the  proposition; 
and  1  at  once  admit  that  no  distinction  can  be  made;  for  all 
privileges  must  be  ultimately  referred  to  the  same  source, — 
the  effective  discharge  of  those  duties  which^  by  the  consti- 
tution, are  cast  upon  the  House  of  Commons.  At  the  same 
time  it  is  obvious  that,  in  effect  and  in  feeling,  those  privi- 
leges which  become  personal  immunities  to  individual 
members,  and  those  which  are  public  and  can  be  exercised 
only  by  the  whole  body  in  discharge  of  some  public  duty, 
are  very  different ;  and  when  we  are  considering  on  princi- 
ple the  reasonableness  of  the  proposition  contended  for,  it 
must  not  be  laid  out  of  sight  that  the  same  rule  is  to  be 
extended  to  that  which  the  pride,  the  passions  and  the  self- 
interest  of  members  may  naturally  be  tempted  to  extend. 
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aod  to  that  which  the  whole  body^  for  the  efficient  discharge 
of  its  great  public  duties,  may  have  thought  it  requisite  to 
demand  of  the  Constitution.  That  this  is  not  an  idle  appre- 
beosioo  the  cases  cited  from  the  journals  by  the  plaintiff's 
counsel  abundantly  demonstrate. 

I  next  observe  that  the  power  to  make  any  new  privilege 
hs  been,  as   was  necessary,  distinctly  disclaimed.      The 
House,  it  is  said,  only  acts  judicially  in  declaring  the  Law 
of  Parliament.  We  must,  however,  look  to  the  substance  of 
tkingi;  and  as  that  cannot  be  done  indirectly  which  it  is 
iilawful  to  do  directly,  if  it  shall  appear  that  the  power 
daimed  is  io  effect  equivalent  to  that  which  is  disclaimed, 
I  strong  presumption  at  least  is  raised  against  the  validity 
of  the  claim.     Now  what,  in  effect,  is  the  right  to  declare 
the  extent  of  privilege  conclusively  but  irresponsible  and 
ucontrollable  power  to  make  it  ?    At  present  we  know,  or 
we  fimcy  we  know,  the  limits  of  privilege,  in  certain  cases  at 
least:  for  example,  we  have  been  taught  that  the  House  of 
Commons  cannot  administer  an  oath  to  a  witness.    Let  me 
rappose  the  House  to  resolve  to-morrow  that  it  has  the 
power  to  do  so,  and  that  it  is  a  breach  of  privilege  to  deny 
it;— -if  the  Attorney-General's  argument  be   correct,  that 
power  not  merely  is  thenceforth,  but  from  time  immemorial 
kf  been  inherent  in  the  House;  and  every  judge  and  lawyer 
most  forget  all  that  he  has  learned  before,  and  is  forbidden 
to  ioquire  even  into  the  previous  acts  or  declarations  of  the 
lame  branch  of  the  legislature   upon  the   same  subject. 
Although  the  Journals  of  the  House  might  teem  with  con- 
cluaive  proof  that  no  such  power  existed,  it  would  not  be 
lawful  for  this  Court  to  borrow  light  from  them ;  it  must 
icqoietce  in  the  new  declaration,  and  deny  its  relief  to  any 
one  suffering  under  it.    Yet  what  would  be  in  effect  the 
resttlt,  but  that  the  House  would  have  thus  acquired  for 
itself  a  power,  which  no  lawyer  could  doubt  it  did  not  pos- 
sess before?     I  have  put  a  case  drawn  from  within  the 
nuige  of  diose  which  fall  under  the  admitted  province  of 
priwiiege  j  but  the  same  reasoning  will  apply  to  cases  en- 
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tirely  unconnected  with  it,  cases  which  have  really  notbio| 
to  do  with  the  duties  or  proceedings  of  the  House.  I 
would  be  easy  to  put  striking  instances  of  this  kind,  bu 
they  may  be  summed  up  at  once,  and  without  the  leai 
exaggeration,  in  the  remark,  that  there  i»  nothing  dear  to  u 
our  property,  liberty,  lives  or  characters,  which,  if  th 
proposition  be  true,  is  not  by  the  comtitution  of  the  count 
placed  at  the  mercy  of  the  resolutions  of  a  single  branch 
the  legislature.  Three  answers,  however,  are  made  to  sut 
a  supposition  ; — first,  it  is  said  that  paramount  and  irrespo 
sible  power  must  be  lodged  somewhere,  and  that  it  c 
nowhere  be  so  safely  lodged  as  with  the  representatives 
the  people ;  secondly,  that  it  is  not  seemly  to  presume,  n 
sound  to  argue  from  presumed  abuses  of  power  by  so  a 
gust  a  body;  thirdly,  that  in  truth  what  has  been  urged  I 
way  of  objection  with  regard  to  the  House  of  Commo 
might  equally  be  said  in  the  matter  of  contempts  of  this 
any  other  court  of  judicature. 

As  to  the  first,  I  would  observe  that  by  the  theory  of  tl 
advocates  for  privilege,  they  cannot  argue  this  as  a  questii 
of  power;  they  limit  themselves  in  terms  to  jurisdictio; 
they  claim  only  an  absolute  jurisdiction  ;  I  answer  th 
is  in  effect  uncontrollable  power :  if  they  reply  by  an  a 
mission  and  a  justification  of  that  which  I  object,  they  mu 
at  least  abandon  their  disclaimer  of  it,  and  acknowled 
that  they  do  in  effect  contend  for  the  right,  not  merely 
declare,  but  to  make,  privilege.  But  if  they  justify  the  clai 
by  asserting  that  absolute  and  irresponsible  power  must  1 
lodged  somewhere,  and  that  it  can  nowhere  be  so  safe 
lodged  as  with  the  Representatives  of  the  People,  I  ta 
leave  respectfully  to  dissent  from  both  branches  of  the  pr 
position.  As  to  the  first,  1  will  not  waste  time  by  examinii 
those  extreme  cases  with  regard  even  to  the  entire  Legisl 
ture,  on  which,  according  to  the  theory  of  the  Constitutio 
even  its  so-called  omnipotence  is  limited ;  cases  wisely  n 
specified,  nor  in  terms  provided  for ;  because  they  are  b 
yond  the  Constitution^  and   when  they  unhappily  ari^ 
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resolve  society  into  its  original  elements.     But  if  the  asser- 
tion be  applied  to  any  body  in  the  state,  or  any  Court  for 
the  administration  of  justice,  civil  or  criminal,  there  is  nei- 
ther the  one  nor  the  other  which  by  the  Constitution  claims 
absolute  power  in  the  sense  in  which  it  is  now  claimed  for 
the  Commons.      Every  question   which   comes   before  a 
court  of  justice  must  be  one  of  law  or  fact,^  and,  as  to  either, 
ibe  decision  may  be  wrong  through  error  or  corruption ; 
but  our  Constitution  has  been  careful,  almost  to   an  ex- 
treme, in  providing  the  means  of  correcting  it  in  both  cases, 
and  for  punbhing  it  in  judge  or  jury,  when  it  can  be  traced 
to  corruption.      It  is  true  that  as  to  errors  in  law  there 
must  be  some  limit  to  the  series  of  Courts  of  Revision; 
and  it  is  supposable  that  the  Court  of  last  resort  may  per- 
sist in  the  error  of  the  original  decision.     But  even  in  that 
extreme  case  the  Constitution  fails  not,  for  the  Parliament 
luajr  then  interfere  (and  has  done  so  in  some  cases)  to  re- 
verse and  annul  the  erroneous  decision. 

Denying  as  I  do  the  first  branch  of  the  proposition,  it  is 
Qot  necessary  for  me,  and  would  not  comport  with  the  pro- 
found respect  which  I  feel  for  the  House  of  Commons,  to 
give  my  reasons  for  doubting  the  second. 

But  it  is  said,  secondly,  that  the  argument  is  founded  on 
presumed  abuse  of  power  by  the  House  of  Commons ;  that 
such  an  argument  is  not  sound  in  reasoning,  nor  seemly,  as 
applied  to  so  august  a  body.  I  agree  that  it  is  not  seemly, 
and  I  disclaim  the  intention  of  using  it;  yet,  when  I  am 
considering  merely  the  antecedent  reasonableness  of  the  de- 
fendant's argument,  I  cannot  pretend  to  forget  what  the 
Journals  of  the  House  have  been  shewn  to  contain,  nor  to 
be  ignorant  that  it  is  of  the  very  nature  of  irresponsible 
power,  especially  in  the  hands  of  a  large  body,  to  run  to 
eicesa.  I  believe,  however,  that  among  those  who  now 
claim  this  power  are  the  men  who  would  be  the  very  last 
to  abuse  it.  But  the  truth  is,  that  the  answer  is  beside  the 
question,  for  the  cases  are  put  merely  to  try  the  truth  of  a 
universal  proposition,  and  by  the  strictest  rules  of  reason- 
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ing  you  may  apply  even  extreme  cases  to  test  the  ti 
such  propositions.  My  opponent  in  argument  asser 
in  all  cases  the  House  may  declare  conclusively  that  i 
sesses  this  or  that  privilege  ;  I  deny  the  truth  of  ths 
cause,  if  true,  the  House  would  be  able  to  commit  i 
this  or  that  monstrous  act  of  tyranny  or  injustice;  b 
in  return  either  deny  my  assertion  or  admit  it;  if  he  c 
he  will  soon  find  that  he  must  abandon  his  first  clain 
if  he  admit  it,  then  my  argument  is  that,  whether 
tlie  consequence  will  happen  seldom  or  often,  or  it  n 
never,  that  cannot  be  law  from  which  such  a  consec 
7nay  in  natural  course  follow.  To  the  third  answer 
already  given  the  necessary  reply  in  considering  tbi 
I  will  only  in  addition  point  out  how  wide  the  distinc 
between  the  declaration  of  the  House  of  Common 
matter  of  privilege,  where  itself  is  judge  and  part 
where  the  law  provides  no  means  of  revision  in  any 
dual  case,  and  the  decision,  even  erroneous,  even  c< 
of  a  Court  of  Justice,  between  contending  parties, 
not  forget,  but  reserve  for  another  place,  the  case  oi 
mittals  for  contempts,  which  will  be  found,  both  as  r 
the  House  and  Courts  of  Justice,  to  fall  more  pi 
under  a  different  consideration. 

But  it  is  said  that  this  and  all  other  Courts  of  Ls 
inferior  in  dignity  to  the  House  of  Commons,  and  thai 
fore  it  is  impossible  for  us  to  review  its  decisions, 
argument  appears  to  me  founded  on  a  misunderstand 
several  particulars :  first,  in  what  sense  it  is  that  this 
is  inferior  to  the  House  of  Commons;  next,  in  what 
the  House  is  a  Court  at  all ;  and  lastly,  in  what  sei 
are  now  assuming  to  meddle  with  any  of  its  dec 
Vastly  inferior  as  this  Court  is  to  the  House  of  Coi 
considered  as  a  body  in  the  state,  and  amenable 
members  may  be  for  ill-conduct  in  their  office  to  i 
madversions,  and  certainly  are  to  its  impeachment 
the  Lords,  yet  as  a  Court  of  Law  we  know  no  super 
those  Courts  which  may  revise  our  judgments  for 
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lod  in  this  respect  there  is  no  common  term  of  comparison 
between  this  Court  and  the  House.     In  truth,  the  House  is 
oot  a  Court  of  Law  at  all,  in  the  sense  in  which  that  term 
can  alone  be  properly  applied  here;  neither  originally  nor 
bj  appeal  can  it  decide  a  matter  in  litigation  between  two 
parties;  it  has  no  means  of  doing  so,  it  claims  no  such 
power:  powers  of  inquiry  and  of  accusation  it  has,  but  it 
decides  nothing  judicially,  except  where  it  is  itself  a  party, 
io  the  case  of  contempts.    As  to  them  no  question  of  degree 
arises  between  Courts,  and  in  the  only  sense,  therefore,  in 
which  this  argument  would  be  of  weight,  it  does  not  apply. 
In  any  other  sense  the  argument  is  of  no  force;  considered 
merely  as  resolutions  or  acts  I  have  yet  to  learn  that  this 
Coart  is  to  be  restrained  by  the  dignity  or  the  power  of  any 
body,  however  exalted,  from  fearlessly,  though  respectfully, 
examining  their  reasonableness  and  justice,  where  the  rights 
of  third  persons  in  litigation  before  us  depend  upon  their 
validity.     But  I  deny  that  this  inquiry  tends  to  the  reversal 
of  any  decision  of  the  House;  the  general  resolution  and 
the  rtsjudicanda  are  not  identical ;  the  House  of  Commons 
has  never  decided  upon  the  fact  on  which  the  plaintiff  ten- 
dered an  issue;  that  argument  will  be  found  by-and-bye  to 
ippi;  to  the  cases  of  committal  for  contempt,  but  it  has  no 
place  in  the  consideration  immediately  before  me. 

Again,  it  is  said  that  the  jurisdiction  of  the  House  must 
be  exclusive,  because  it  proceeds  not  by  the  Common  Law, 
of  which  alone  we  are  cognizant,  but  by  a  different  law,  the 
parliamentary  law,  of  which  we  are  wholly  ignorant.   I  can- 
not think  that  this  argument  is  entitled  to  much  weight.     It 
is  every  day's  practice  with  us  to  decide  cases  which  turn 
upon  the  laws  of  foreign  countries,  or  the  laws  administered 
in  Courts  of  peculiar  jurisdiction  in  this  country:  of  these 
we  have  no  judicial  knowledge,  but  we  acquire  the  neces- 
sary knowledge  by  evidence.     And  it  is  not  denied  that, 
where  in  a  cause  the  question  of  privilege  arises  incidentally, 
this  Court  must  take  notice  of  it  and  inquire  into  its  exist- 
ence and  extent ;  what  therefore  it  must  do  in  some  cases 
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where  the  same  difficulty  exists,  there  can  be  no  mo 
impossibility  on  that  account  of  its  doing  in  all. 

This  objection,  however,  leads  me  to  observe  that  ca 
of  privileges,  so  called,  will  often  arise,  where  the  quest 
will  be  not  merely  whether  the  privilege  does  exist, 
whether  the  claim  made  can  be  reduced  at  all  under 
true  definition  of  privilege.     Privilege,  if  it  be  any  tb 
but  the  mere  declaration  of  the  present  will  of  the  b 
claiming  it,  must  be  capable  of  some  general  fixed  del 
tion,  however  it  may  vary  in  degrees  in  different  bod 
No  lawyer,  I  suppose,  now  supports  the  doctrine  of  BU 
stone  {a) f  that  the  dignity  of  the  Houses,  and    their  in 
pendence,  are  in  a  great  measure  preserved  by  keeping  tl 
privileges  indefinite.     But  of  privilege  in  the  general, 
must  be  competent  to  form  some  opinion,  because  we  li 
from  time  to  time  to  deal  with  our  own  privileges, 
me  suppose,  by  way  of  illustration,  an  extreme  case  : 
House   of  Commons    resolves    that   any  one    wearinj 
dress  of  a  particular  manufacture  is  guilty  of  a  bread 
privilege,  and  orders  the  arrest  of  such  persons  by  the  c 
stable  of  the  parish ;  an  arrest  is  made,  and  action  brou* 
to  which  the  order  of  the  House  is  pleaded  as  a  justif 
tion.     The  Attorney-General  has  said  that  it  is  alwa; 
question  of  privilege,  when  it  is  a  question  whether 
House  has  power  to  order  the  act  complained  of  to 
done,    and  that  this   question  arises  directly  wheneve 
appears  by  the  record  that  the  action  is  for  that  which 
House  has  ordered  to  be  done.     In  such  a  case  as  the 
supposed  the  plaintiff's  counsel  would  insist  on  the 
tinction  between  power  and  privilege;  and  no  lawyer 
seriously  doubt  that  it  exists ;  but  the  argument  confou 
them,  and  forbids  us  to  inquire  in  any  particular  case  vi 
ther  it  ranges  under  the  one  or  the  other.     I  can  find 
principle  which  sanctions  this. 

I  proceed  now  to  examine  a  few,  and  but  a  few,  of 
yery  numerous  authorities  cited  on  this  question  \  it  d 

(d)  1  Comm.  164. 
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not  appear  to  me  at  all  necessary  to  go  through  many,  for 
whatever  may  be  the  weight  of  instances  of  acquiescence 
.      bj  individuals  in  the  acts  of  the  House  of  Commons,  and, 
generally  speaking,  I  consider  it  to  be  little  or  none,  it  is 
not  80  between  the  House  of  Commons  and  the  Courts  of 
Judicature.     The  House  has  for  centuries  been  feelingly 
alive  upon  questions  of  privilege,  and  for  centuries  it  has 
been  the  most  powerful  body  in  the  state;  if,  therefore,  I 
find,  in  several  well-considered  cases,  the  Courts  disclaim- 
ing to  be  bound  by  the  resolutions  of  the  House  as  to  their 
privileges,   and  actually  adjudicating  upon  them  without 
anj  or  only  with  ineffectual  remonstrance,  I  cannot  but 
think  such  instances  entitled  to  the  greatest  respect,  and  to 
he  of  quite  sufficient  force  to  establish  a  proposition  which 
in  itself  is  so  consonant  to  reason. 

I  know  it  will  be  said  that,  in  many  of  the  cases  alluded 
to,  the  question  of  privilege  has  arisen  incidentally  only, 
and  that  in  such,  ex  necessitate^  the  Courts  have  interfered, 
in  what  sense  ''  incidentally"  is  here  used,  has  been  often 
Mked,  and  never  as  yet  quite  satisfactorily  answered ;  in 
what  sense  a  greater  necessity  exists  in  the  one  case  than 
liie  other  has  not  been  made  out.     The  cases  of  habeas 
corpus  are  generally  put  as  instances,  where  the  question 
arises  directly ;  let  me  suppose  the  return  to  state  a  com- 
mitment by  the  Speaker  under  a  resolution  of  the  House, 
ordering  the  party  to  capital  punishment  for  a  larceny  com- 
mitted,— it  will  hardly  be  said  that  a  stronger  case  of  neces- 
sity to  interfere  could  be  supposed,  and  yet  it  must  be  ad- 
mitted, on  the  other  hand,  that  the  question  of  privilege  or 
power,   between  which  the  argument  for  the  defendants 
makes  no  difference,  would  arise  directly.     A  case,  there* 
fore,  may  be  supposed,  in  which  it  would  be  necessary  to 
interfere,  even  where  the  so  doing  would  be  a  direct  adju- 
dication upon  the  act  of  the  House.     It  should  seem,  then, 
that  some  other  test  must  be  applied  to  ascertain  in  what 
sense  it  is  true  that  the  House  can  alone  declare  and  adju- 
dicate upon  its  own  privileges. 
I  venture  with  great  diffidence  to  submit  the  view  which 
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I  have  taken  on  these  embarrassing  questions,  not  as 
ing  the  suspicious  merit  of  noveltyi  but  as  one  whic 
V,  at  least|  remove  all  difficulties  in  theory,  and  be  fo 

d^^h**^      believe,   not  inconsistent  with  the  general  course 
^  .  authorities.     I  say  general  course,  for  during  so  I 

series,  carried  through  times  so  differing  in  politicf 
and  between  such  parties  as  either  House  of  Parliam 
the  one  side,  and  the  Courts  of  Law^  individual  Jud( 
litigant  suitors  on  the  other,  it  would  be  quite  idle  to 
that  any  one  uniform  principle  should  be  found  t 
invariably  prevailed.     In  the  first  place,  I  appreher 
the  question  of  privilege  arises  directly  wherever  the  1 
has  adjudicated  upon  the  very  fact  between  the  parti( 
there  only ;  wherever  this  appears,  and  the  case  may 
of  privilege,  no  Court  ought  to  inquire  whether  the  ] 
has  adjudicated  properly  or  not;    but  whether  directl 
ing,  or  not,  a  Court  of  Law,  I  conceive,  roust  take 
of  the  distinction  between  privilege  and  power;  and 
the  act  has  not  been  done  within  the  House  (for  of 
there  done  can  any  tribunal,  in  my  opinion,  take 
zance  but  the  House  itself),  and  is  clearly  of  a  i 
transcending  the  legal  limits  of  privilege,  it  will  pi 
against  the  doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  cases  in  which,  t 
return  to  a  habeas  corpus,  it  appears  that  the  Hous 
committed  for  a  contempt  in  the  breach  of  its  privileg 
subscribe  entirely  to  the  decisions,  and  I  agree  also 
the  dicta  which,  in  some  of  them,  the  Court  has  throM 
on  supposed  extreme  cases.  In  every  one  of  these 
the  House  has  actually  adjudicated  on  the  very  point 
in  the  return,  and  the  committal  is  in  execution  of  its 
ment.  In  all  of  them  the  warrant  or  order  has  set  ou 
which  on  the  face  of  it  either  clearly  is  or  may  be  a  fc 
of  privilege,  or  it  has  contented  itself  with  stating  the 
to  have  been  guilty  of  a  contempt,  without  specifyin 
nature  of  it,  or  the  acts  constituting  it.  Bra$s  Cr 
case  {a)  is  an  instance  of  the  former;  Lord  Shaftesbury 
(a)  3  Wilson,  188.  (&)  1  Mod.  144. 
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of  the  latter.     The  difference  between  the  two  is  immate- 
rial on  the  present  question,  which  is  one  of  jurisdiction 
onlj— although  in  the  case   of   an   inferior   Court,   over 
which  this  Court  exercises  a  power  of  revision  and  control 
even  in  matters  directly  within  their  cognizance,  it  will 
require  to  see  the  cause  of  committal  in  the  warrant ;  yet, 
with  regard  to  Courts  of  so  high  a  dignity  as  the  Houses  of 
Pkriiamenty  if  an  adjudication  be  stated  generally  for  a 
ooDtempt,  as  contempts  are  clearly  within  their  cognizance, 
a  respectful  and  a  reasonable  intendment  will  be  made  that 
the  particular  facts  on  which  the  committal  in  question  has 
proceeded  warranted  it  in  point  of  jurisdiction;  for  the  pro- 
priety of  the  adjudication,  that  being  assumed,  would  of 
course  not  be  to  be  inquired  into.     But  in  both  cases  the 
principle  of  the  decision  is,  that  there  has  been  an  adjudi- 
cation by  a  Court  of  competent  jurisdiction.    Thus,  in  the 
former,  De  Orey,  Chief  Justice,  says,  ^'  When  the  House 
of  Commons  adjudge  any  thing  to  be  a  contempt  or  a 
i^reach  of  privilege,  their  adjudication  is  a  conviction^  and 
^eir  commitment  in   consequence  is   execution,   and  no 
Court  can  discharge  or  bail  a  person  that  is  in  execution 
^y  the  judgment  of  any  other  Court.     The  House  of  Com- 
mons, therefore,  having  an  authority  to  commit,  and  that 
Commitment  being  in  execution,  the  question  is,  what  can 
^is  Court  do?     It  can  do  nothing  when  a  person  is  in 
^^ecuiion  by  the  judgment  of  a  Court  having  a  competent 
^Jurisdiction ;    in  such  case  this  Court  is  not  a  Court  of 
appeal/'    And  in  the  latter,  on  which  the  main  contest  was 
t>n  the  generality  of  the  order  of  the  Lords,  Rainsford  C.J. 
liysy  '^  The  commitment  in  this  case  is  not  for  safe  cus* 
tody,  but  be  is  in  execution  on  the  judgment  given  by  the 
Lords  for  the  contempt,  and  therefore  if  he  be  bailed,  he 
will  be  delivered  out  of  execution,  because  for  a  contempt 
m  facie  Curia  there  is  no  other  judgment  or  execution." 

The  same  principle  will  explain  and  justify  the  observa- 
tioDS  which  have  been  made  by  different  Judges  from  time 
to  time  with  regard  to  supposed  cases  even  of  direct  adju- 
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dication^  and  if  it  should  appear  that  the  vice  objected  to 
the  proceeding  is  not  of  improper  decision  or  excess  of 
punishmenti    but  a   total   want  of  jurisdiction — iu  other 
words^  where  it  is  contended  that  either  House   has  not 
acted  in  the  exercise  of  a  privilege,  but  in  the  usurpation 
of  a  power — it  cannot  be  doubted  that  the  same  Judges 
who  were  most  cautious  in  refraining  from  interfering  with 
privilege,  properly  so  called,  would  have  asserted  the  right 
of  the  Court  to  restrain  the  undue  exercise  of  power.     The 
fact  of  adjudication,   then,    has   no  weight,  because  the 
Court  adjudging  had  no  jurisdiction.     Many  such  instances 
have  been  referred  to  in  the  argument.     I  pass  over  the 
luminous,  and  as  I  think  still  unanswered,  judgment  of  Lord 
Holt,  in  The  Queen  v.  Paty  (a),  which  is  bottomed  on  this 
principle;  but  I  will  cite,  by  way  of  illustration,  the  dicta 
of  Lord  Kenyan  and  Lord  Ellenborough^  whom  I  select: 
not  only  for  their  pre-eminent  individual  authority,  but  also 
because  I  can  cite  from  their  judgments  in  cases  in  whicb. 
they  were  with  a  firm  and  favourable  hand  upholding  the 
just  privileges  of  the  Commons;  and  it  is  satisfactory  Um 
see  that  the  distinction  was  even    then   present  to  their 
minds.     Lord  Kenyan,  in  Rex  v.  Wright  (6),  after  saying 
''  this  is  a  proceeding  by  one  branch  of  the  legislature,  and 
therefore  we  cannot  inquire  into  it,"  immediately  qualifies 
the  generality  of  that  remark  by  adding,  *^  I  do  not  say  that 
cases  may  not  be  put  in  which  we  would  inquire  whether 
or  not  the  House  of  Commons  were  justified  in  any  parti- 
cular measure;  if,  for  instance,  they  were  to  send  their 
serjeant-at-arms  to  arrest  a  counsel  here,  who  was  arguing 
a  case  between  two  individuals,  or  to  grant  an  injunction  to 
stay  the  proceedings  here  in  a  common  action;  undoubtedly 
we  should  pay  no  attention  to  it."    In  each  case  here  sup- 
posed there  would  have  been  a  direct  adjudication  upon 
the  very  matter,  and  in  each  there  would  have  been  a  claiui 
of  privilege ;  but  the  facts  would  have  raised  the  prelimi- 
nary question,  whether  privilege  or  not;  into  that  inquiry^ 

(a)  2  Ld.  Ilaym.  1012  (6)  8  T.  It  296. 
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Lord  Kenyan  would  have  felt  blmself  bound  to  enter,  and 
when  he  had  satisfied  himself  that  there  was  no  such  privi- 
lege, the  fact  of  adjudication  would  have  become  immate- 
rial.   So  in  the  most  learned  and  able  argument  of  Holroyd 
in  Burdett  v.  Abbot  (a),  when  he  had  put  a  case  of  the 
Speaker  issuing  his  warrant,  by  the  direction  of  the  House, 
to  put  a  man  to  death,   Lord  EUenborough  interposed, 
thus:  "  The  question  in  all  cases  would  be,  whether  the 
Home  of  Commons  were  a  Court  of  competent  jurisdiction 
for  the  purpose  of  issuing  a  warrant  to  do  the  act.     You 
are  putting  an  extravagant  case.     It  is  not  pretended  that 
the  exercise  of  a  general  criminal  jurisdiction  is  any  part  of 
their  privileges.     When  that  case  occurs,  which  it  never 
wiil,/Ae  question  would  be  whether  they  had  general  jurisdic- 
tion  to  issue  such  an  order;  and  no  doubt  the  Courts  of 
Justice  would  do  their  duty."     l^his  case  again  supposes 
an  adjudication ;  but  can  language  be  more  clear  to  shew 
the  undoubting  opinion  of  that  great  Judge,  that  it  would 
have  been  still  open  to  this  Court  to  inquire  into  the  juris- 
diction  of  the  House;  and  can  anyone  seriously  believe  that 
the  fact  of  a  previous  declaration  by  the  House  that  they 
lisd  such  jurisdiction  would  have  been  considered  by  him 
>>  shutting  up  that  inquiry  ? 

Again,  the  same  principle  relieves  nie  from  all  difficulty 
^  to  cases  where  at  first  sight  the  question  appears  to  arise 
less  directly,  but  where  still  the  Court  of  Law  would  have 
to  determhie  the  case  before  it  upon  facts  already  directly 
adjudicated  upon  by  the  House.  Such  was  the  celebrated 
case  of  Burdett  v.  Abbot  (a),  in  the  decision  of  which  I 
Qiost  heartily  concur.  There  the  action  was  trespass  quare 
^lausumjregii,  and  assault  and  false  imprisonment,  but  the 
defence  was  a  procedure  in  execution  on  a  sentence  of  the 
noose  of  Commons — if  that  sentence  were  pronounced  by 
^  competent  Court,  it  warranted  all  that  was  done ; — the 
<^ly  question  that  could  be  made,  upon  any  principle  of 
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law,  was  the  competency  of  the  adjudicating  Coui 
the  competency  of  the  House  to  commit  for  a  co: 
being  not  seriously  doubted,  there  was  a  direct  ad 
tion,  into  the  propriety  of  which  this  Court  won 
inquire.  It  could  not  inquire  into  it  without  tryin 
again  what  had  already  been  decided  in  the  Houa 
whether  Sir  Francis  Burdeit  had  been  guilty  of  a  con 
but  this  would  have  been  contrary  to  the  plainest  prr 
of  law.  That  this  was  the  true  principle  of  decision  i 
seen  most  simply  from  the  narrow  question  put  to  the . 
by  the  Lords,  and  the  short  judgment  of  Lord  Eldon 
the  case  came  before  the  House  on  writ  of  error  (a). 
Neither  have  I  any  difficulty  with  any  of  the  cf 
which  the  question  arises  upon  any  thing  said  or  c 
the  House.  In  point  of  reasoning  it  needed  not  the 
ritative  declaration  of  the  Bill  of  Rights  to  protect  tl 
dom  of  speech,  the  debates  or  proceedings  in  Parii 
from  impeachment  or  question  in  any  place  out  of 
ment ;  and  that  the  House  should  have  exclusive  jt 
tion  to  regulate  the  course  of  its  own  proceedings,  ai 
madvert  upon  any  conduct  there  in  violation  of  its  ri 
derogation  from  its  dignity,  stands  upon  the  clearest  g 
of  necessity.  The  argument,  therefore,  with  whi 
were  pressed,  that,  if  the  defendants  were  liable 
action,  the  Speaker  who  signed  the  order  for  printin 
the  members  who  concurred  in  the  resolutions,  m 
equally  liable  to  be  sued,  on  the  ordinary  princi 
master  and  servant,  has  no  foundation.  It  cannot  be 
sary  to  dwell  on  a  distinction  so  well  established: 
other  hand,  no  conclusion  in  favour  of  the  defendai 
be  drawn  from  the  immunity  of  the  Speaker  or  the  m< 
in  respect  of  any  thing  done  by  them  in  the  House, 
occasioned  the  publication  of  the  libel  complained  of 
out.  The  order  may  be  illegal,  and  therefore  no  ju 
tion  to  him  who  acts  on  it  without;  and  yet  the  Co 
Law  may  be  unable  to  penetrate  the  walls  of  the  ] 

(a)  5  Dow,  199. 
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and  give  redress  for  any  thing  done  within;  just  as  the  indi- 
vidual who  executed  an  illegal  order  of  the  monarch  would 
be  responsible,  although  the  constitution  would  allow  of 
no  proceeding  against  the  monarch  himself. 

And  now,  having  made  these  limitations  clear,  I  would 
ask  whether,  subject  to  them,  there  is  any  reasonable  doubt 
tliat  it  has  been  the  practice  of  the  Courts  to  inquire  into 
questions  of  privilege ;  a  practice,  considering  all  the  cir- 
eimitances,  prevailing  with    remarkable   uniformity,  and 
traced  from  very  early  periods.     It  would  be  impossible 
for  me,  within  any  reasonable  limits,  to  go  through  the 
series  of  recorded  cases,  and  after  the  judgments  already 
pronounced,  must  be  quite  unnecessary,  although  to  specify 
onlj  a  few  may  seem  as  if  they  alone  were  relied  upon.    The 
cases  of  Donne  v.  Walsh  (a),  12  £!dw.  4,  and  of  Ryver  v. 
Coftns  (6),  in  the  same  year  and  same  book,  are  important, 
as  showing  that  at  that  early  period,  when  the  supersedeas 
of  a  cause  was  to  depend  on  the  extent  of  the  parliamentary 
privilege,  the  inquiry  was  left  to  the  judges  of  the  Court  in 
which  the  cause  itself  was  pending — in  both  instances  the 
haroDs  of  the  Exchequer  take  to  counsel  the  judges  of  either 
bench,  and  finding  quod  non  habetur  nee  unquam  habebatur 
Mii  conmetudOf  as  that  relied  on  for  the  supersedeas,  dis- 
allow it,  and  order  the  defendant  to  answer  to  the  declara- 
tion. 

Ferrers*  case  (c),  in  the  reign  of  Henry  the  Eighth,  is  no« 
ticed  by  Mr.  Hatsell^  p.  53,  as  being  the  first  instance  in  which 
the  House  of  Commons  took  vpon  themselves  to  vindicate 
their  privilege  of  freedom  from  arrest.  And  when  that  case  is 
'^  at  length,  one  cannot  but  observe  indications  of  their 
proceeding,  as  If  in  the  exercise  of  an  untried  power,  with 
^certain  and  somewhat  inconsistent  steps.  The  House 
^  inflamed  by  the  imprisonment  and  detention  of  their 
inember,  and  the  violent  resistance  to  the  Serjeant;  but 
what  is  their  first  step?     They  all  retire  to  the  Upper 
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House,  the  Speaker  states  their  grievance,  the  Ch 
and  the  Judges  consider  the  matter,  and  '*  judging  1 
tempt  to  be  very  great/'  refer  "  the  punishment  there< 
order  of  the  Commons*  House."  Then  the  membi 
released,  and  the  offenders  against  privilege  having 
ted  and  been  punished,  an  act  of  parliament  pas84 
long  debate,  touching  the  member's  debt;  the  King 
to  the  Parliament  and  descants  in  large  terms  up 
privileges,  founding  himself  on  the  information  of  his 
Counsel,  and  the  >^'hole  is  concluded  by  the  Lon 
Justice  ^^  very  gravely"  declaring  *'  his  opinion  confin 
divers  reasous  all  that  the  king  had  said."  Dyer, 
an  Anonymous  case(a)f  states  the  law  as  to  one  of  t 
vileges  of  parliament,  refers  to  this  case,  saying,  ** 
it  was  held  bj/  the  sages  of  the  law  in  the  case  of  one 
in  the  time  of  Henry  the  Eighth." 

Cases  and  language  such  as  the  preceding,  seem 
to  furnish  the  key  to  the  true  meaning  of  the  expi 
to  be  found  in  TYiorp's  case,  and  the  4th  Inst.(&),  oi 
so  much  reliance  has  been  placed  by  the  defendants, 
the  Judges  in  that  case  speak  of  "  a  High  Court  • 
liament,  so  high  and  mighty  in  its  nature  that  it  ma 
lawef  and  that  that  is  lawe  it  may  make  no  lawe 
cannot  truly  be  speaking  of  either  or  both  Hous< 
when*  they  say,  ''  that  the  determination  and  knowi 
that  privilege  belongeth  to  the  Lords  of  Parliame 
not  to  the  Justices,"  it  would  be  inconsistent  with  tk 
ral  course  of  authorities  to  suppose  they  meant  to  re 
themselves  as  really  ignorant  of  the  law  of  parliai 
privilege^  and  also  with  their  going  on  immediate! 
form  the  Lords  as  to  the  course  adopted  with  re 
parliamentary  privilege  in  the  Courts  below.  Th 
tion,  indeed,  was  one  of  privilege  between  the  two 
and  the  person  of  the  Duke  of  York  on  the  one  hai 
the  Speaker  on  the  other ;  and  the  J  udges,  advisers 
Peers  as  to  all  matters  of  Common  Law,  decline  t< 


(a)  Moore,  67. 


(b)  4  InsL  15. 
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the  Lords  iiow  to  decide  that  question  there;  and  this,  coil4 
sidering  the  times  and  the  power  of  one  of  the  litigants, 
with  no  very  blaraable  reserve;  at  the  same  time,  they 
inform  them  of  their  own  course  of  decision  in  such  cases 
arising  in  their  own  Courts  below. 

Benyon  v.  Evelyn  (a)  has  been  so  much  discussed  during 
the  agitation  of  this  question,  tliat  I  shall  only  refer  to  it; 
but  I  was  indeed  surprised  to  find  it  tieated  iti  the^rgu* 
mentas  bearing  very  lightly  on  the  question,  and  the  judg- 
ment of  the  Lord  Chief  Justice  therein  characterized  as  a 
mere  idle  display  of  learning  unnecessary  to  the  decision  of 
the  cause.  That,  indeed,  was  not  a  case  in  which  die 
House  took  any  part,  and  the  privilege  was  sought  to  be 
ttsed  against  the  member;  but  how  these  circumstances 
detract  from  the  effect  of  that  decision,  as  shewing  the  con- 
stant  interference  of  the  Courts  of  Law  in  questions  of 
privilege,  1  do  not  understand,  if,  indeed,  it  can  be  shewn 
that  the  cases  tliere  relied  on  are  unfairly  selected  or 
tmbithfully  reported,  or  if  any  sound  distinction  can  be 
shewn  between  the  free  discusflion  of  one  branch  of  the 
privilege  of  the  House  and  that  of  another,  the  j«dgmeat 
^re  may  not  press  upon  the  defendants;  if  these  cannot 
"^  shewn,  and  it  was  not  attempted  in  the  argument,  it  is 
*'l  but  decisive  of  the  question. 

The  great  case  otAshby  v.  Whiie{b),  decided  by  the  Court 
^^  last  resort,  and  the  modern  but  well-considered  cases  in 
^hancery  of  Mr.  Long  Wellesley{c)  and  Lechmere  Charlr 
'^H{d),  are  all  that  I  will  further  mention,  and  L  will  only 
Mention  them  by  name.  Indeed,  with  the  opinion  which  I 
^^ve  upon  the  state  of  the  authorities  on  this  queslioui.  I 
^em  to  myself  to  have  dwelt  longer  than  I  ought. to  have 
lone  on  this  part  of  the  case.  Limiting  the  interference  of 
<^ourts  of  Law  with  the  privileges  of  the  House  of  Coni«- 
^onii  as  I  have  done  in  the  earlier  part  of  my  remarks,  it 
3^ppears  to  me  to  be  quite  unquestionable. 
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The  less  important  question  raised  by  the  plea  but  still 
a  cardinal  one  to  the  decision  of  the  case,  remains  to  be 
considered  as  shortly  as  I  can ;  has  the  House  of  Com- 
mons the  privilege  of  publishing  and  selling  indiscriminately 
to  the  public  whatever  it  orders  to  be  printed  for  the  use 
of  the  members  ?  or,  conceding  the  resolution  and  order 
just  stated  to  be  identical  in  effect  with  the  resolution,  of 
uncertain  date,  stated  at  the  end  of  the  plea  (which  yet,  con- 
sidering their  language,  is  a  wide  concession  to  make),  is 
the  power  of  publishing  such  of  its  votes,  reports  and  pro- 
ceedings as  it  shall  deem  necessary  or  conducive  to  the 
public  interests,  an  essential  incident  to  the  constitutional 
functions  of  the  Commons  House  of  Parliament? 

The  burden  of  proof  is  on  those  who  assert  it,  and  for 
the  purposes  of  this  cause  the  proof  must  go  to  the  whole 
of  the  proposition ;  its  truth  as  to  the  votes,  or  even  to 
some  of  its  proceedings,  will  not  suffice.  Now,  we  have 
been  referred  to  the  Report  of  the  Committee  on  the  pub- 
lication of  Printed  Papers,  and  with  some  emphasis  we  have 
been  informed  of  the  names  of  the  individual  members ; 
the  industry  displayed  in  the  former,  and  the  well-known 
learning  and  ability  of  the  latter  are  such,  that  we  may 
safely  say,  if  the  proposition  has  not  been  demonstrated  it 

cannot  be — 

''  Si  Pergama  dextrd 
Defendi  possent,  ctiam  hnc  defensa  fuissent." 

One  thing  is  remarkable  in  this  controversy;  the  privi* 
leges  of  Parliament  at  different  periods  have  engaged  largely 
the  attention  of  political  writers,  and  Parliament  has  never 
wanted  zealous  assertors  to  enumerate  them ;  and  no  one 
can  doubt  of  the  extreme  importance  of  this  branch  of 
them  if  it  had  never  existed.  I  look  to  the  Report  for 
authorities  of  this  class,  and  I  find  it  a  perfect  blank.  If 
any  thing  could  be  added  to  that  Report,  the  argument  for 
the  defendants,  it  may  be  safely  asserted,  would  have  sup- 
plied it;  that  is  equally  a  blank  on  this  head.  Nor  am  I 
able — and  my  brother  Palteson,  with  far  wider  research, 
tells  us  that  he  is  not  able — to  supply  any  authority  to  this 
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e/fect.  It  is  difficult  to  explain  this  in  any  manner  consist- 
eatijr  with  its  being  a  recognized  privilege ;  general  acqui- 
escence might  explain  why  there  was  no  case  to  be  found 
in  support  of  it,  but  for  the  very  same  reason  one  should 
have  expected  to  have  found  it  enumerated  in  some  or  all 
of  the  text-writers  who  have  had  to  deal  with  the  subject  of 
privUege. 

£ut  if  not  to  be  found  in  such  works,  nor  evidenced  by 

my  resolution  of  the  House  prior  to  that  of  1837,  does  it 

stand  more  securely  on  the  testimony  of  the  Journals  and 

proceedings  of  the  House?     It  cannot  be  denied  that  the 

Journals  present  evidence  of  the  exercise  of  the  right  of 

publication.    The  question  is^  whether  all  things  considered^ 

and  specially  the  nature  of  the  right  on  the  one  hand  and 

the  imperfect  state  of  the  early  Journals   on  the  other^ 

it    ii  sufficient  in  reason  to  estikblish  its  existence.     For 

about  the  first  century  of  the  Journals,  from  1547  to  1641, 

nothii^  appears  on  the  subject ;  but  the  time  and  occasion 

^f  the  commencement  of  the  precedents  relied  on^  and  the 

^^j  precedents   themselves,  are  far  more  unfavourable 

^^  the  right  than  the  previous  want  of  any.    The  time  is 

^^1,  the  occasion  the   unhappy  difference   between  the 

Sovereign  and  the  House,  the  precedents  themselves  direct 

sets  moving  in  and  towards  the  Great  Rebellion.     Mr. 

"otMelt,  closing  his  first  part,  says,  "  If  I  shall  ever  have 

Jeisure  or  inclination  to  continue  this  work,  I  shall  think 

^Jself  obliged  to  pass  over  every  thing  that  occurred  after 

^^^  unhappy  day"  (the  entrance  of  the  king  into  the  House), 

^Od  shall  collect  only  such  precedents  as  are  to  be  met 

^^tU"  in  the  two  Parliaitaents  of  1640  *'  till  the  4th  January 

'^1,  and  then  proceed  directly  to  the  Restoration  (a)." 

^d  I  cannot  but  think  that  this  part  of  the  defendants' 

^^^^e  would  have  stood  better  if  the  same  discretion  had 

Sviided  the  industry  of  those  who  collected  their  precedents, 

^4  if  DO  reliance  had  been  placed  on  these  violent  and  irre- 

pal«r  proceedings. 

(a)  1  Hats.  818— 223. 
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Passing  from  this  inauspicious  opening  to  the  year  166O, 
and  thence  to  the  year  1 635,  I  do  not  doubt  that  in  a  greal 
many  instances  the  House  of  Commons  is  shewn  to  haff 
printed  and  published  votes,  reports  and  proceedings, — th< 
votes,  indeed,  with  considerable  regularity ;  but  as  to  the 
first  of  these  the  right  to  publish  is  undisputed,  and  stand 
on  a  ground  which  leaves  this  question  untouched.  Tb( 
term  *'  proceeding''  is  so  vague  that  I  am  unwilling  to  pro 
nounce  any  opinion  upon  the  right  as  to  them  generally 
but  no  doubt  there  are  many  things  fairly  reducible  undei 
that  term,  which  the  House  would  have  the  right  to  pub 
lish ;  and  as  to  their  Reports  a  large  proportion  of  then 
would  contain  nothing  criminatory  of  individuals,  so  as  U 
raise  no  question  upon  the  right.  Now,  when  the  neceft 
sary  deductions  are  made  in  respect  of  all  these  considers 
tions,  and  when,  besides,  we  allow  for  the  reluctance  whicl 
individuals  would  have  to  litigation  with  so  formidable  ai 
adversary  as  the  House,  even  where  the  criminating  matte 
in  a  report  was  false,  and  that  it  would  be  doubled  where  thi 
matter  was  true,  which  in  many  instances  it  must  in  reasoi 
be  taken  to  have  been,  the  residuum  of  the  evidence,  whicl 
may  be  fairly  considered  to  support  the  right  claimed,  is  s< 
small  as  entirely  to  fail  in  making  it  out.  We  have  beei 
obliged  in  this  case  to  refer  to  what  looks  like  evidence  in 
fact,  in  order  to  ascertain  the  law,  and  evidence  naturally 
bears  with  a  different  weight  on  different  minds  ;  I  speak  o 
my  own  impression  ;  and  considering  it  merely  as  a  ques* 
tion  of  evidence,  I  frankly  avow  that  what  has  here  beei 
collected  gives  the  claim  to  my  mind  the  character  mud 
more  of  usurpation  than  lawful  privilege. 

But  it  may  be  said  that  necessity,  or  at  least  a  strong 
expediency,  proves  the  existence  of  the  privilege,  for  thej 
are  the  foundation  of  all  privilege. 

These  may  be  essential  to  privilege ;  but  J  must  take 
leave  to  deny  that  alone  they  can  constitute  it.  The  Hoiisf 
of  Commons  is  sometimes  called  the  grand  inquest  of  thi 
nation,  and  to  the  discharge  of  its  duty  as  such,  who  can 
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doubt  that  the  power  to  examine  witnesses  upon  oath  would 
be  most  conducive  ?  to  the  perfect  discharge  of  that  duty 
wbocan  donbt  that  io  early  times  it  was  thought  essential  ? 
jet  there  is  nothing  clearer  than  that  the  House  has  not 
tint  power,  and  cannot  by  its  own  resolutions  acquire 
it.  The  author  of  Juuius*s  Letters,  I  think,  lays  down  a 
afer  rule :  **  To  establish  a  claim  of  privilege  in  either 
House,  and  to  distinguish  original  right  from  usurpation,  it 
must  appear  that  it  is  indispensably  necessary  for  the  per- 
formance of  the  duty  they  are  employed  in,  and  also  that 
^  ha  been  uniformly  allowed*^ — Letter  XLIV. 

Were  I  therefore  to  concede  the  necessity,  or  the  strong 

expedience,  one  half  only  of  the  defendant's  case  would  be 

ouuie  out ;  the  objector  would  still  appeal  to  the  defective 

eridence  of  allowance,  and  the  rule  would  hold  ^'  bonum  ex 

c^fmd  itttegrd,  malum  ex  aliqud  parte,**      But  I  do  not  feel 

^bat  I  can  make  that  concession.    I  will  not  put  this  upoti 

the  ground  of  inconsistency  in  the  urging  this  argument  for 

^  body  whose  most  undoubted  and  exercised  privilege  it  is 

^  exclude  the  public  at  pleasure  from  their  debates ;  but 

recollecting  the  great  inconvenience  of  all   injustice,    the 

Si^at  advantage  of  maintaining  the  principle  that  even  pub- 

'^c  benefits  are  not  to  be  purchased  by  a  violation  of  the 

^^^red  rights  of  individuals ;  recollecting  how  nearly  all,  if 

^ot  all^  the  benefit  of  publicity  may  be  secured  even  when 

'^   is  confined  to  matter  not  criminatory,  I  assert  with  the 

^^atest  confidence  that  the  balance  even  of  public  expe- 

^t^ncy  is  in  favour  of  a  right  of  publication,  restricted  by  the 

^^urts  of  the  Common  Law.     What  advantage  derived 

^^«m  publicity  can  be  equal  to  the  maintenance  of  the  prin- 

^^ple,  that  even  to  the  representatives  of  the  people,  the 

^^ost  powerful  body  in  the  nation,  the  calumny  of  individuals 

^^  forbidden  ?     What  benefit  can  countervail  the  evil  of  a 

general  onderstanding  that  any  man's  character  is  at  the 

^^ercy  of  that  body,  and  that  by  the  law  not  merely  by  the 

^<orce  of  overbearing  power,  but  by  the  rule  of  English  law, 

^x>r  die  sake  of  public  expedieney  he  may  be  slandered 
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without  redress  ?  I  desire  to  avoid  language  that  may  hav^ 
the  semblance  of  offence ;  but  I  soberly  ask  the  warmest 
advocate  for  this  extended  privilege,  whether  any  benefit  in  a 
land^  all  the  institutions  of  which  seek  the  genial  sunshine  of 
public  opinion,  and  must  languish  without  it,  can  make  up 
for  the  injury  resulting  from  this,  that  it  should  be  capable 
of  being  said  with  truth,  the  House  of  Commons  has  be- 
come a  trader  in  books,  and  claims  as  privilege  a  legal  mo* 
nopoly  in  slander  ? 

If  then,  I  try  this  claim  by  the  authority  of  text  writers, 
by  the  evidence  of  precedents,  by  the  test  of  expedience  or 
necessity,  it  seems  to  me  in  each  and  all  of  these  to  be  sig- 
nally wanting.  I  am  therefore  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment  I  could  wish  that  I  had  leisure 
to  express  my  reasons  more  concisely  and  more  clearly ;  I 
have  examined  the  question,  however,  with  an  anxiety  pro- 
portionate to  its  importance,  and  with  a  deep  sense  of  the 
responsibility  attaching  to  the  decision ;  but  I  cannot  say 
that  I  entertain  the  least  doubt  of  its  correctness. 

We  have  been  warned  of  the  danger  of  a  pursuit  after 
popularity — advice  no  doubt  tendered  in  a  respectful  and 
friendly  spirit — advice  most  useful  where  needed ;  I  trust 
that  nothing  we  have  said  or  done  can  fairly  lay  us  open  to 
the  imputation  of  needing  it.  For  myself,  I  am  afraid  to 
quote  a  passage  from  the  eloquent  appeal  (a)  of  a  great  pre- 
decessor of  my  lord,  lest  any  one  should  suppose  me  weak 
enough  to  be  thinking  of  a  comparison  with  Lord  Mans- 
field; but  I  feel  the  distinction  between  the  popular  fa« 
vour  that  follows  an  honest  course  and  that  which  is  followed 
after. 

To  speak  of  a  contempt  of  the  House,  if  ''  we  assume 
to  decide  this  question  inconsistently  with  its  determination/' 
argues  what  I  should  call,  if  the  language  had  not  been 
used  by  those  whom  I  am  bound  to  revere,  a  strange  obli- 
quity of  understanding.  The  cause  is  before  us ;  we  are 
sworn  to  decide  it  according  to  our  notions  of  the  law ;  we 
do  not  bring  it  here ;  and  being  here,  a  necessity  is  liud 

(a)  Jadgment  of  Lord  Mansfieid  C.  J.  in  Rex  v.  Wilke$,  4  Bonr.  3563. 
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upon  us  to  deliver  judgment ;  that  judgment  we  can  receive 
at  the  dictation  of  no  power :  we  may  decide  the  cause  er* 
roneouslyy  but  we  cannot  be  guilty  of  any  contempt  in  de* 
ddiog  it  according  to  our  consciences. 

The  privileges  of  the  House  are  my  own  privileges, — the 
privileges  of  every  citizen  of  the  land ;  I  tender  them  as 
deirly  as  any  member  possibly  can ;  and  so  far  from  consi- 
dering the  judgment  we  pronounce  as  invading  them,  I 
think  that  by  setting  them  on  the  foundation  of  reason,  and 
limiting  them  by  the  fences  of  the  law^  we  do  all  that  in  us 
lies  to  secure  them  from  invasion,  and  root  them  in  the 

affections  of  the  people. 

Judgment  for  plaintiff  (a). 

(c)  A  writ  of  inquirj  issued  upon  this  judgment,  upon  which  the 
^uatiS  recovered  100/.  damages. 
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1839. 


Stockdalb 

V, 

Hansard 

and  others. 

Coleridge  J. 


The  Queen  v.  Lumsdaine. 

^N  appeal  by  the  defendant  to  the  Midsummer  Quarter 

^asions,  1838,  for  the  county  of  Dorset,  against  a  rate, 

^i^e  on  the  2nd  June  in  that  year,  for  the  relief  of  the  poor 

^^  the  parish  of  Wimbome  Minster,  in  that  county,  the  Ses- 

^^^ns  confirmed  the  rate,  subject  to  the  opinion  of  this 

^f>urt  on  the  following  case : 

The  rate,  which  was  in  the  form  prescribed  by  the  6  &  7 
^^ULA,  c.96,  and  the  rules  of  the  Poor  Law  Commission- 
ers, was  published  as  required  by  the  statute.     No  stock 
^ti  trade  was  rated  in  the  said  rate.    There  was  considerable 
^tock  in  trade,  yielding  profit,  in  the  said  parish,  at  the  time 
^ben  the  rate  was  made.    The  parish  contains  12,000  acres 
or  tbereabottts,  rateable  to  the  relief  of  the  poor.     In  the 
year  1833,  stock  in  trade  not  having  been  included  in  a 
rate,  made  on  the  3d  day  of  May  in  that  year,  for  the  relief 
of  the  poor  of  the  said  parish,  an  appeal  was  entered  at  the 
then  ensaing  Midsummer  sessions,  on  the  ground  that  stock 
in  trade,  yielding  profit  within  the  parish,  was  not  included 


Saturday, 
April  27th. 

Stock  in  trade, 
yielding  profit, 
being  rateable 
to  the  relief  of 
the  poor,  un* 
der  43  Elis., 
is  not  ex- 
empted bj  the 
(Parochial 
Assessment 
Act)  6  &  7 
Will.  4,  c.  96. 
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in  the  said  rate.     The  heariog  of  the  appeal  was  adjouroed 
to  the  then  next  sessions,  when  the  respondents  abandoned 


V,  the  said  last-mentioned  rate,  and  it  was  quashed,  and  a  ne>i 

LuMSDAiHB.   ^^jg  ^gg  ^^^^  Qjj  jj^^  2gj|^  February,  1834,  in  which  stoci 

in  trade  was  assessed.  From  that  time  stock  in  trade  con- 
tinued to  be  regularly  rated  in  the  said  parish  down  to  the 
month  of  June,  1835,  inclusive.  It  appears  from  the  ratf 
books  of  the  said  parish,  that  stock  in  trade  had  not  beei 
rated  therein  from  the  year  1796  until  the  said  rate  o: 
February,  1834,  and  there  was  no  evidence  of  stock  in  tradi 
having  been  rated  in  the  parish  previously  to  1796.  StocI 
in  trade  has  not  been  assessed  in  the  said  parish  since  th( 
month  of  June,  1835. 

The  question  for  the  consideration  of  this  Court  is,  whe 
ther  stock  in  trade,  yielding  profit  in  the  said  parish,  ougb 
or  ought  not  to  have  been  assessed  in  the  said  rate,  mad< 
on  the  2d  day  of  June,  1338:  and  if  this  Court  should  b( 
of  the  former  opinion,  then  the  order  of  sessions  and  th< 
rate  are  to  be  quashed. 

Sir  J.  Campbell  A.G.,  Stock  and  Read,  in  support  of  th< 
order  of  sessions.  It  was  for  a  long  time  considered  doubt 
ful  whether  stock  in  trade  was  rateable  under  the  43  Eliz, : 
Rex  V.  Witney  {a)  and  Rex  v.  Ringwood {h)i  but  since  the 
decisions  of  Rex  v.  H%ll{c),  Rex  v.  Darlington  {d),  and  Rexv 
Ambleside(e\  it  may  be  difficult  to  contend  that  such  stock  if 
not  rateable  under  that  statute.  The  present  question  \\ 
raised  by  the  recent  parochial  assessment  act,  the  6  &  7  Will 
4,  c.  96,  which  shews  a  manifiest  intention  to  exempt  persona 
property  from  contribution  to  the  poor-rate;  and  if  it  has  noi 
repealed  the  43  Eliz.  c.  2,  in  this  respect,  has  at  least  put 
a  construction  upon  it  which  the  Court  is  bound  to  follow. 
The  statute  of  Eliz.  itself  did  not  expressly  make  personal 
property  rateable:  a  construction  to  that  effect  was  pul 
upon  it  by  the  Courts,  the  language  of  the  legislature  being 
equivocal;  and  the  Parochial  Assessment  Act  being  a  decla- 

(a)  5  Burr.  2634.  (c)  Cowp.  613. 

(6)  Cowp.  326.  {d)  6  T.  R.  468.  (e)  16  East,  380^ 
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ntory  act  in  pari  materia,  puts  an  interpretation  upon  those 
equivocal  words  paramount  to  any  put  by  the  decided  cases.    ThrQuBBM 
The  preamble  recites  that  it  is  desirable  to  establish  one    ^      v. 
uoiform  mode  of  rating  throughout  the  country ;  and  it  is 
then  enacted,  in  the  first  section^  that  after  a  certain  date  no 
poofnite  shall  be  valid  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value  of  the  ^'  several  bereditar 
mnts  rated  thereunto,  that  is  to  say^  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let  from  year 
to  year,**  &c.    A  house  therefore  may  be  rated  though  it 
maj  be  leasehold,  because  the  land  on  which  it  is  built 
is  a  hereditament.     Sect.  2  enacts  '^  that  every  such  jrate 
made  after  the  said  period  shall,  in  addition  to  any  other 
particular,  which  the  form  of  making  out  such  rate  aball 
require  to  be  set  forth,  contain  an  account  of  every  particu* 
'sr  set  forth  at  the  head  of  the  respective  columns  in  the 
^orm  given  in  the  schedule  to  this  act  annexed,  8cc."    Under 
^^  head  of  "  Description  of  property  rated,"  in  that  sche- 
dule, nothing  is  to  be  found  but  real  property,  as  '*  land  and 
'^t^iJdings,"  "  house  and  garden,"  "  house ;"  and  the  "  other 
t^^rticulars"  mentioned  must  refer  to  matter  of  form  only, 
^^^  not  to  a  different  subject-matter.     The  3rd  section  also 
^^lates  to  the  survey  and  valuation  of  property,  and  is  not 
^^plicable  to  personalty.    The  very  preamble  of  the  statute 
^%ates  it  to  be  made  to  establish  one  tmiform  mode  of  rating, 
^^d  to  lessen  the  cost  of  appeal  against  an  unfair  rate.  The 
l^reamble  of  a  statute  cannot  control  the  enacting  part  of  a 
Statute,  if  expressed  in  clear  and  unambiguous  terms.     But 
if  any  doubt  arises  on  the  words  of  the  enacting  part,  the 
%>reamble  may  be  resorted  to  to  explain  it :  per  BuUer  J^ 
in  Crespigny  v.  WiUenoom(a).     Before  this  act  there  was 
luidoubtedly  great  want  of  uniformity  in  rating,  stock  in 
trade  and  shipping  being  rateable  by  custom  in  some  places, 
but  not  in  others ;  and  it  may  be  observed,  in  passing,  that 
there  has  been  no  custom  to  rate  stock  in  trade  in  the  parish 
of  Wimborne.    The  objects  of  uniformity  and  of  lessening 

(a)  4  T.  R.  793. 
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the  costs  of  appeal  will  be  best  effected  by  holdin 
real  property  only  is  rateable ;  otherwise^  as  the  act  i 
V,  to  such  property  only,  the  6tli  section,  which  makes 

LuMSDAiNE.  giQug  for  lessening  the  costs  of  appeal,  will  be  inop< 
where  personalty  is  rateable.  The  Court  may  hoi 
the  statute  of  £Iliz.,  as  to  the  rating  of  personalty, 
pemled,  consistently  with  the  general  rules  for  the  intei 
tion  of  statutes,  although  the  6  &  7  WilL  4,  c.  96,  is  i 
affirmatire :  Slade  v.  Drake  (a).  Rex  v.  Worcester$k 
Rex  V.  Coode  (c),  and  Foster^a  Case  (d). 

At  all  events,  the  Court  will  not  quash  this  rate,  a 
in  accordance  with  the  statute,  and  in  the  form  prescr 

W.Bofid,  Bere  and  LucenOy  contr^,  were  not  called 
by  the  Court. 

Lord  Dbnman  C.J. — It  may  be  that  the  legislati 
tended,  by  the  Parochial  Assessment  Act,  to  repeal  so 
of  the  statute  of  JEliz.  as  rendered  personal  property 
ble ;  but  they  have  not  carried  such  an  intention  into 
The  observation,  that  this  rate  is  good  because  per 
form,  would  apply  to  every  case  where  there  was  an 
sion  of  a  party  rateable.  The  object  of  the  recent  i 
appears  to  have  been  to  establish  a  new  mode,  and  n* 
new  principle  of  rating.  The  columns  in  the  form  gi^ 
the  schedule  certainly  seem  applicable  to  real  propertj 
and  the  word  *'  hereditaments,''  descriptive  of  the  subj 
rating,  is  prominent  in  the  body  of  the  act;  it  is  said  th 
amounts  altogether  to  a  declaration  that  personal  pn 
is  not  to  be  rateable  as  theretofore.  But  such  a  decla 
has  not  been  made;  and  indeed  something  more  than 
claratory  act  might  be  expected  after  express  decision 
personal  property  is  rateable.  There  is  no  positive 
guage  to  exclude  any  of  the  former  subjects  of  ratin] 
the  old  law  must  be  taken  to  continue  unrepealed. 

(a)  Hob.  298.  (c)  Cald.  464. 

(6)  5  M.  &  S.  457.  (d)  11  Rep.  56  b. 


EASTER  TERM,  II  VICT. 

LinLEDALB  J. — ^The  43  £/t2r.c.  2,  embraces  two  classes  of 
persons  as  rateable  to  the  relief  of  the  poor ;  first,  *'  every 
iobibitaoti  parsoOi  vicar  and  other/'  which  includes  all  the 
iobabitants  of  a  parish ;  secondly,  *'  every  occupier  of  lands, 
houses,  tithes  impropriate,  propriations  of  tithes,  coal  mines, 
or  saleable  underwoods,  in  the  said  parish."  It  has  been 
held  that  holders  of  personal  property  come  within  the 
former  class,  so  as  to  be  rateable,  although,  as  far  as  the 
decisions  have  hitherto  proceeded,  stock  in  trade  and  ship- 
ping are  the  only  kinds  of  such  property  which  have  been 
held  rateable.  The  6  8c  7  Will.  4,  c.  96,  cannot,  it  appears 
to  me,  be  considered  a  declaratory  act;  it  contains  no  decla- 
ntion  whatever  respecting  the  first  class  of  persons  rateable 
onder  the  act  of  Eliz. ;  it  makes  some  particular  provisions 
for  rating  the  second  class,  namely,  occupiers,  and  leaves 
the  first  class  quite  at  large. 

Patteson  J. — It  is  clear  that  under  the  statute  of  JEliz, 

personal  property,  if  visible  and  profitable,  is  rateable ;  and 

^118  expressly  held  to  be  so  by  Lord  Ellenboroughj  in  Rex 

^*  Amble%ide  (a).     As  to  the  6  &  7  Will.  4,  c.  96,  I  doubt 

'^Uch  whether  any  alteration  was  intended  in  the  law  as  to 

^Q  rateability  of  personal  property;  certainly  none  has  been 

'^^e.    The  object  was  merely  to  establish  a  uniform  mode 

^^  rating ;  and  it  will  be  recollected,  from  the  case  of  Rex 

^«  Joddrtll  (6),  how  the  law  stood  before  the  passing  of  the 


Coleridge  J. — The  argument  is,  that  in  the  6  &  7 
^^ilL  4,  c.  96,  there  is  to  be  collected  a  clear  intention  to 
Repeal  the  statute  of  Eliz. ;  I  say  to  repeal  the  statute  of 
miz.9  because  it  has  been  frequently  held  that  personal 
property  is  rateable  under  that  act,  although  the  judges  have 

at  times  shewn  great  reluctance  in  coming  to  that  conclusion. 

If  there  had  been  an  intention  to  alter  the  law,  it  might 
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(a)  16  East,  308. 


(6)  1  B.  &  Ad.  403. 
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have  been  done  by  two  words.    It  may  be  that  the 

of  the  act  were  fearful  that  it  would  not  pass  if  it  atl 
Tht  Queen  ,  . 

9.  to  exempt  personal  property.    The  provisions  of  the 

LuHSDAiKB.    gji  directed  to  effect  a  uniform  mode  of  rating  real  pi 

it  would  naturally  therefore  be  silent  as  to  any  otl 

perty. 

Order  of  Sessions  qua 


The  Queen  r.  The  Inhabitants  of  Draughtok 

The4&5        On  appeal  to  the  sessions  held,  April  Q,d,  1838, 
n^Sl  makw^'  ^^*^  Riding  of  Yorkshire,  against  an  order  for  the  i 
no  alteration     of  Johi  Spencer  and  family,  from  the  township  of  Dn 
fixed  by  the      ^  ^^^  township  of  Bishop  Thornton,  both  in  tl 

euBting  prac-    Riding,  the  sessions  discharged  the  order,  subjec 

lice  of  ses-  ...  . 

sinns,  for  giv-    opinion  of  this  Court  upon  the  followmg  case : 

ing  notice  of        rjij^^  appellants,  having  been  called  on  to  pro> 
appeal  against         .  .  . 

orders  of  re-     notice  of  appeal,  proved  the  service  of  such  notice 

moval.  jg^j^  March,   1838.     It  was   thereupon  objected 

respondents  that  such  notice  was  not  in  time,  foi 
was  not  given  "  fourteen  days  at  the  least  before  t 
day  of  the  sessions,**  which  were  held  on  the  2d 
1838.  The  Court  however  held  such  notice  to  be  i 
and  having  heard  evidence  on  both  sides,  dischar 
order.  The  question  for  the  opinion  of  this  d 
whether  such  notice  was  given  in  time,  pursuant  U 
Will.  4,  c.7^,  s.  81.  If  this  Court  shall  be  of  opini 
such  notice  of  appeal  was  given  in  time,  the  order 
sions  to  stand,  otherwise  the  original  order  to  be  cot 

Afav  S9/A*  Wortley  and  J.  Ingham,  in  support  of  the  order 

sions.  Rex  v.  Suffolk  (b)  decided  that  the  prac 
sessions,  as  to  the  time  for  giving  notice  of  appeal 

(a)  This  and  the  following  case  (6)  4  A.  &  E.  J319. 

were  decided  in  Trinity  terra,  1839. 
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ao  order  of  reaioval^  is  not  affected  by  the  New  Poor  Law         i839. 

Act.    In  Rex  v.  Salop  (a),  the  Court  reluctantly  decided    J^'^Y^^ 

'^  The  QuEEw 

that  the  statement  of  the  grounds  of  appeal  must  be  de-  v. 

livered  fourteen  clear  days  before  the  first  day  of  sessions.  I»*>abitanis  of 

•^  •;  '   Dkauobton. 

but  that  decision  has  nothing  to  do  with  notice  of  appeal. 
It  may  be  reasonable  that  the  grounds  of  appeal  should  be 
delivered  early,  for  the  information  of  the  adverse  party,  in 
cm  there  should  be  an  appeal,  and  yet  that  the  final  deter- 
mination, to  be  announced  by  the  notice  of  appeal,  should 
be  postponed. 


Sir  G.  Lewiu,  contr^.     The  legislature  evidently  meant 
that  the  notice  and  grounds  of  appeal  should  go  together. 
The  4&  5  Will.  4,  c.  76,  s.  81,  provides  that,  where  notice 
of  appeal  shall  be  given  against  an  order  of  removal,  the 
sppellants  "  shall  with  such  notice,  or  fourteen  days  at  least 
hefore  the  first  day  of  the  sessions,  at  which  such  appeal  is 
'otended  to  be  tried,  send  or  deliver  to  the  overseers  of  the 
''^poodent  parish  a  statement  in  writing  of  the  grounds  of 
'Uch  appeal."    The  79th  section  provides  that  no  pauper 
'hall  be  removed   until  twenty-one   days  after  notice  of 
chargeability,  and   that,  if  within  these  twenty- one  days, 
"oiice  of  appeal  shall  be  received,  he  shall  not  be  remove- 
^ble  until  the  time  for  prosecuting  such  appeal  shall  have 
^^pired.     And  Rex  v.  Sirffulk{b)  was  argued  on  the  ground 
^*^^t  the  notice  of  appeal  must  be  given  within  the  twenty- 
^^e  days  after  notice  of  chargeability.     [Williams  J.  The 
Judgment  of  Liord  Denman  C.J.  there  seems  decisive  upon 
^He  present  point.]     The  present  case  is  argued  upon  a  dif- 
^<^rent  ground  from  the  former,  namely,  that,  as  the  statute 
I'equires  that  the  grounds  of  appeal  should  be  furnished 
fourteen  days  at  least  before  trial,  and  as  they  would  be 
insensible  unless   accompanied  or  preceded   by  tiotice  of 
appeal,  the  statute  impliedly  requires  that  the  notice  also 
should  be  given  either  previously  or  at  the  same  time.     In 

(fl)  3  N.  &  P,  286.  (b)  4  A.  &  E.  319  ;  5.  C.  5  N.  &  M.  503. 
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this  case  notice  was  not  given  foarteen  clear  days  befoc^^ 

^    _  trial,  and  was  too  late.    The  object  of  the  legislature  wb^ 

The  QuEEV  ... 

V.  to  give  the  respondents  time  to  inquire  into  the  groundi  <^i 

Dn?u?uTON°^  appeal  and  to  prepare  for  trial,  but  they  can  hardly  be  ex- 
pected to  do  so  before  they  have  been  apprised  by  th^ 
notice  of  appeal  that  a  trial  is  really  intended. 

Lord  Denman  C.  J. — ^^Fhe  implication  contended  for  is 
not  at  all  necessary  to  the  construction  of  the  act.  Notice 
of  appeal  may  by  the  practice  in  some  places  be  required 
more  than  fourteen  days  before  the  sessions,  in  which  case 
the  grounds  of  appeal  may  be  sent  with  the  noUce;  in 
other  cases,  where  so  long  a  notice  is  not  required,  the 
alternative  is  provided,  that  the  grounds  of  appeal  should 
be  sent  to  the  respondents  fourteen  days  before  the  sessions* 
There  is  no  provision  as  to  the  time  of  notice  itself. 

LiTTLEDALE,  Patteson  and  Williams  Js.  concurred. 

Order  of  sessions  confirmed. 


The  Queen  v.  The  Guardians  of  the  Wallingford 

Union  (a). 

Guardians  of  n  ON   appeal  to  the   Berkshire   sessions   in   April,    18S8, 
union  are  rate-  .  ,       ,      .  ,    t  -      •  i. 

able  for  a         agauist  a  rate  made  the  4th  January  m  the  same  year,  for 

ivorkhouse         j|,^  ^^y^^f  ^f  ^^^  ^f  ^1,^         -^y^  ^f  ^^  ^i        ^^e  More, 

erected  under    ^  .  . 

4  &  6  Will,  4,  in  the  borough  of  Wallingford,  the  sessions  confirmed  the 

oftheparulics  ^^^^  subject  to  the  opinion  of  this  Court  on  the  following 
of  the  union,  to  case  : — 

of  the  parish         ^^  ^^^  hearing  of  the  appeal  It  was  proved  that  the 

in  which  the     respondent    parish    and   twenty-eisrht    other  parishes  to- 

Jioase  19  situ-  '^  .  ^      o  ^ 

ate.  gethcr  form  one  union,  pursuant  to  the  4  &  5  Will.  4,  c. 

76,  which  said  union  is  called  the  Wallingford  Union^  and 

was  formed  by  the  direction  and  under  the  order  of  the 

Poor  Law  Commissioners  for  England  and  Wales,  on  the 

(a)  See  ante,  p.  224,  note  (a). 
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ii  of  June,  1855,  in  compIiaDce  with  the  provisions  of  the         1839. 
liid  netf  and  that  the  appellants  are  the  guardians  thereof,      ^-^n^^^ 
«ecled  piirsiMint  to  the  said  statute.    That  the  property  9. 

in  respect  of  which  they  are  sought  to  be  rated  consists  of  Wallingford 
^K  union  workhouse  of  the  said  union  with  its  appurte- 
laoces,  together  with  two  acres  of  ground  used  as  a  garden 
to  the  said  workhouse,  and  adjoining  the  same,  but  not 
king  a  distinct  property.    That  previous  to  the  formation 
of  tbe  said  union  the  respondent  parish,  together  with  the 
pvishes  of  St.  Peter  and  St.  Leonard,  in  the  borough, 
were  jointly  possessed  of  a  certain  workhouse  for  the  re- 
ception of  paupers  of  the  said  three  united  parishes,  on  the 
site  of  which  the  said  union  workhouse  has  been  erected, 
in  manner  hereinafter  mentioned.     That  after  the  forma- 
tkwof  the  Wallingford  Union  the  old  union  of  the  united 
parishes  was  declared  void  by  the  Poor  Law  Commission- 
en,  and  the  old  workhouse  belonging  to  the  three  united 
parishes  was,  with  the  concurrence  of  the  Poor  Law  Com- 
nlasioners,  and  in  pursuance  of  the  said  act  of  parliament 
ud  a  certain  other  act  passed  in  the  5th  and  6th  years  of 
tbe  reign  of  his  said  Majesty,  and  intituled  *'  An  Act  to 
facilitate  the  Conveyance  of  Workhouses  and  other  Pro- 
P^y  of  Parishes,  and  of  Incorporations  or   Unions  of 
Parishes  in  England  and  Wales,''  sold  by  the  Visitor  and 
Guardians  of  the  said  three  united  Parishes,  and  by  like 
coDcurrence  of  the  said  Commissioners,  purchased  by  and 
conveyed  to  the  Guardians  of  the   said  Wallingford  Union. 
Hiat  a  certain  piece  of  ground,  containing  about  two  acres, 
adjacent  to  the  said  workhouse,  was  also  purchased  by  tbe 
laid  guardians  for  the  sum  of  190/.   IO5.,  and  conveyed  to 
diem  by  the  order  and  direction  of  the  said  Commissioners, 
tod  in  porsuance  of  the  statutes^    That  the  said  union 
workhouae  was  erected  partly  on  the  ground  belonging  to 
the  old  Workhouse^  and  partly  on  a  portion  of  the  said  two 
acrea  of  ground,  by  the  said  guardians,  at  the  cost  of  5150/., 
wider  the  like  order  and  directions,  and  with  the  approba- 
ttta  of  tli^  said  Commissioners*     That  the  old  workhouse 

q2 
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was  not  rated  to  the  relief  of  the  poor  of  the  respom 
parish,  but  that  the  said  two  acres  of  land  were  ratei 
the  relief  of  the  poor  of  the  said  parish  before  the  foi 

Wallingford  jJQ,!  Qf  ji^g  3j|jj   union,  but  the  produce  thereof  is 
Union*  ^  ^  , 

applied  to  the  maintenance  of  the  pauper  inmates. 

said  union  workhouse  is  situate  in  the  respondent  pa 

and  was  erected  in  manner  abovementioned,  and  pura 

to  the  provisions  of  the  abovementioned  statute,  as  ap| 

to  the  Wallingford  Union.  That  the  said  union  workhou 

applied  solely'  to  the  reception  and  maintenance  of  the 

of  the  said   union,  including  therein  as  well  poor  pci 

falling  sick  or  otherwise  becoming  destitute  in  the  said  ui 

although  not  settled  therein,  as  the  settled  inhabitants  o 

said  union.     That  in  addition  to  the  apartmeuts  occu 

by  poor  persons  received  into  the  union,  and  appropr! 

solely  to  their  use,  the  building  also  contains  certain  a; 

ments  occupied  by  the  master  and  matron,  but  that 

apartments  are  necessary  for  the  purposes  of  the  said  ui 

to  carry  on  the  work  of  the  said  union,  and  to  superin 

the  paupers  belonging  thereto.     That  the  said  union  vi 

house  also  contains  a  board-room,  where  the  guarc 

meet  once  in  every  week  in  order  to  transact  the  busi 

of  the  union^  and  which  board-room  is  used  solely  for 

purpose.      That   the    union    workhouse  contains   a 

affixed  to  the  freehold,  whereat  the  pauper  inmates  are 

ployed  to  grind  flour  for  hire,  but  that  only  four  men 

work  at  the  said  mill  at  the  same  time  ;  and  also,  that  a) 

money  so  eanied  is  solely  applied  in  discharge  of  the 

nary  expenses  of  the  workhouse  and  the  maintenan< 

the  paupers  therein.     That  a   piece   of  garden  groui 

attached  to  the  said  union  workhouse^  and  cultivate 

the  paupers  who  are  inmates  of  the  house^  but  that  the 

duce  of  the  said  piece  of  garden  ground  is  consumed  b, 

pauper  inmates  of  the  said   union  workhouse.     Tha 

names  of  the  occupiers  of  the  said  union  workhouse  an 

scribed  in  the  said  rate  in  these   words^  viz.  ''  Boa 

Guardians  of  Wallingford  Union."    That  the  name  o: 
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owner  is  described  in  the  said  rate  in  these  words,  viz.         i839. 

"  Parishes  comprising  the  Union."  That  the  premises  in-      '''^^>^^^^ 

tended  to  be  rated  are  described  in  the  said  rate  in  these  ^ 

words,  viz.  "Union  Workhouse,   Board   Room.  Officers'  Wailingford 

Umon. 
Apartments,  Yard,  Garden,  and  Premises." 

The  question  for  the  opinion  of  the  Court  is,  whether  the 

nid  union  workhouse  and  premises,  or  any  of  them,  were> 

under  the  circumstances,  liable  to  be  rated  to  the  relief 

of  the  poor  in  the  respondent  parish  or  not.     If  they  or 

any  of  them  were  so  liable,  then  the  rate  must  be  affirmed, 

if  not  then  the  same'ought  to  be  quashed. 

Talfuurd  Serjt,  Carringion,  Bros,  and  M.  Smiih  in 
sopport  of  the  order  of  sessions  (a).    The  union  workhouse 
has  been  properly  rated.     The  43  Efiss*  c.  2,  s.  5,  makes 
provision  for  the  building  of  poor  houses,  but  is  silent  as 
to  their  rateability.     But  the  22  Geo.  S,  c.  83,  s.  19,  {Gil- 
krt*8  Act,)  which  first  incorporated  guardians  of  the  poor, 
enacted  that  the  buildings  and  lands  taken  for  the  purposes 
of  I  union,  should  be  free  from  all  parochial  and  parlia- 
mentary taxes,  except  such  taxes  and  to  such  an  amount 
IS  they  were  assessed  at  the  time  when  they  were  first 
tiken  and  applied  for  the  purposes  of  that  act.     It  may 
he  said  that  the  guardians  are  not  rateable,  because  they 
hi?e  no   beneficial  occupation,    but   that   is   immaterial. 
Ue  Governor  of  the  Poor  of  Bristol  v.  Wait  (Jb)  is  a  direct 
inthority  on  the  present  question.      It  was  there  held  that 
the  guardians  of  the  poor,  hiring  a  house,  without  their  dis- 
trict, for  the  use  of  the  poor,  were  rateable  to  the  parish  in 
which  the  house  stood,  as  occupiers,  whether  the  occupa- 
tion was  profitable  or  not.    The  only  difference  is,  that 
here  the  house  is  within  the  district,  namely,  in  one  of  the 
twenty-eight  parishes  within  the  union,  but  as  to  27-S8ths 
the  cases  are  precisely  the  same,  and  the  difference  pointed 
out  would  only  affect  the  amount  of  the  rate,  which  is  not 

(a)  May  29,  before  Lord  Den-         (6)  5  A.  &  E.  1;  5.  C.  6  N.  &  M. 
Mm  C.  J.,  IMtledak,  Patteton  k      383. 
WiiimmJs. 
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1839.        in  question  here.    And,  in  point  of  fact,  to  twenty-sev^?  n 

-,/*J  parishes  the  occupation  is  beneficial,  even  in  the  popol^i' 

V.  sense  of  the  term,  to  the  precise  extent  ni  which  it  woulu  j 

Waixingford  jf  not  rateable,  be  injurious  to  the  remaining  parish.     Fo*'^ 

if  it  be  not  rateable,  a  portion  of  land  which  would  have  coiB— 
tributed  to  the  funds  for  supporting  the  poor  of  that  parisb, 
if  it  had  been  occupied  by  a  private  individual,  will,  in  con- 
sequence of  its  occupation  by  the  guardians,  be  totally 
unproductive  to  the  funds  of  that  parish,  while  in  the  other 
parishes  no  portions  of  land  will  be  withdrawn  from  lia« 
bility  to  contribute  to  their  respective  funds.     This  is  most 
important  to  the  several  parishes  of  the  union,  as  by  the 
5  &  G  Will,  4,  c.  76,  s.  Q.6,  each  parish  is  separately  charge— 
able  with  its  own  poor,  notwithstanding  the  union.     The 
case  may  be  illustrated   by  supposing  that  a  parish  con- 
tained two  farms  only,  and  that  one  of  them,  having  been 
takon  for  a  union  workhouse,  is  no  longer  to  be  rateable- 
What  would  be  the  consequence  ?     The  other  farm  would 
have  to  pay  the  whole  rate.     Even  if  the  building  in  this 
case  be  exempt,  the  two  acres  of  garden  ground  are  liable  ^ 
for  they  were  liable  before  their  occupation  by  the  appel^ 
lants,  and  the  Poor  Law  Act  does  not  authorize  the  taking 
of  land  for  a  garden.    The  guardians  cannot  be  said  to 
occupy  for  any  public  purpose ;  they  occupy  for  the  pur- 
poses of  a  particular  district  exclusively. 

Sir  J.  Campbell  A.  G.,  W.  J.  Alexander,  and  Tyrwhiil 
contrs^.  There  will  be  no  hardship  on  the  respondent  pt- 
rish  if  the  workhouse  be  not  rated,  for  it  is  built  on  the 
site  of  the  former  workhouse,  and  was  therefore  not  rated 
previously.  But  the  question  is  simply  one  of  law,  whe- 
ther the  guardians  are  ^'occupiers"  within  the  meaning  of 
the  statute  of  Elizabeth,  for  it  will  be  conceded  that  they 
are  not  *'  inhabitants/'  the  only  other  class  mentioned 
in  the  statute.  It  seems  admitted  also  that,  if  they  are 
"  occupiers"  for  any  public  purpose,  they  are  not  "  occu- 
piers'' withing  the  meaning  of  the  statute.    How  then  can 
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their  dccbpation  be  said  not  to  be  for  a  public  purpose,         ^^^' 
when  it  is  an  occupation  in  fulfilment  of  a  legal  obligation,    j>^^  Queev 
tod  in  obedience  to  an  act  of  parliament.    Unless  the  Court  v* 

is  prepared  to  overturn  the  case  of  Rex  v.  Weaver  Irt/s-       Union. 
ttes(a),  which  has  been  so  lately  acted  on  in  Rex  v.  Liver' 
fool{b),  their  occupation  must  be  held  to  be  for  a  public 
purpose.      In    The  Governor  of  the  Poor  of  Bristol  v. 
W(at{c),  the  Court  would  not  disturb  the  authority  of  any 
former  cases,  and  there  are  obvious  distinctions  between  that 
CMe  and  the  present;  There  the  guardians  were  not  bound 
to  have  any  workhouse  at  all ;  they  might  have  maintained 
thehr  poor  out  of  doors ;  still  less  were  they  bound  to 
have  a  wotkhouse  in  a  foreign  parish;  and  in  the  judgment 
offte  Court  importance  is  attached  to  this  last  circum- 
itsnce,    '' But  moreover^**  it  is  there  said,   ''the  question 
here  does  not  arise  upon  a  rate  imposed  by  the  managers 
oTthepodr  of  Bristol  upon  premises  occupied  by  their  own 
podr,  within  their  own  city."  (d)     This  case  is  not  distin- 
gairinible  from  Rex  v.  Salter's  Load  Sluice  (e),  and  Rex 
y.  Liverpool  (f).    In  Rex  v.  Beverley  Gas  Works  (g),  the 
commissioners  were  held  not  rateable  as  occupiers  of  gas 
Works ;  but  that  case  is  not  relied  on,  because  it  was  de- 
cided chiefly- on  the  ground  that  it  would  have  been  nuga- 
tory to  rate  the  (commissioners  to  the  relief  of  the  poor,  as 
they  would  have  been  empowered  to  recoup  themselves 
hf  rating  the  town  for  the  support  of  the  gas  work.     But 
Arlast  case  of  Rexv.  Liverpool {b)y  in  which  it  was  decided 
Alt,  under  5  &  6  Will.  4,  c.  76,  s.  92,  borough  property  is 
n6t  ratable,  on  the  ground  that  it  is  applicable  to  public 
piHpo^es,  is  an  unatiswerable  authority  for  the  appellants. 

(•)  7  B.  &  C.  70,  n. ;  S.  C.  9  D.  that  application  had  been  made  on 

&  R.'  788.  that  ground  to  re-open  the  ques- 

(ti)  1  Perr«  &  Da.  SS4.  tion,  but  that  it  had  afterwards 

.(c)  5  A.  &  £.  1 ;  6  N.  &  M.  383.  been  settled. 

(d)  W,  J.  Alexander  mentioned  (e)  4  T.  R.  730. 

to  lAie  Court  that  a  private  act  of  (/)  7  B  &  C.  61 ;  S.  C.  9  D.  &- 

parliament  had  been  overlooked  R.  780. 

to  cIr  jttdgaientin  that  cas^;  and  (g)  1  N.  &  P.  646. 
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They  did  not  dispose  of  funds  discretionally  and  spontin 

'Ti^^Q^      ously,  as  ir.  Rex  v.  Agar  (a)  and  Rex  v.  St.  Gileses,  York{b^  . 

V.  but  under  the  directions  of  an  act  of  parliament.     Gilberi^^ 

^Un'iwT.***"^  act,  it  is  said,  recognizes  the  rateability  of  union  work.— 

houses,  but  this  workhouse  is  built  and  occupied,  not  under 

that  act,  but  the  4  &  5  WilL  4,  c.  76,  which  has  no  such 

provision, 

Cur.  adv.  vult. 

Lord  Denman   C.  J.  delivered  the  judgment  of  the 
Court : — 

The  question  is,  whether  a  workhouse,  situate  in  one  of 
many  parishes  which  have  been  formed  into  a  union  is 
rateable,  in  the  hands  of  the  guardians,  towards  the  relief 
of  the  poor  of  the  parish  in  which  it  is.     To  shew  that  it  is 
not  so  rateable  the  class  of  cases  was  referred  to  in  which 
the  Court  has  held  property  exempt  from  rating  by  reason 
of  its  being  wholly  unproductive  to  the  occupiers,  com- 
mencing with  the  Salter  s  Load  Sluice  case  (c),  and  ending 
with  the  late  decision  in  favour  of  the  corporation  of  Liver- 
pool. The  great  leading  principle  of  these  cases  I  take  to  be 
this — that  when  that  person  who  must  be  deemed  the  actual, 
occupier  is  merely  a  trustee  for  others,  and  is  prevented  hy 
the  law  from  deriving  any  benefit  whatever  from  the  occu — 
pation,  that  person  cannot  be  considered  as  the  occupier' 
for  the  purpose  of  being  rated :  the  act  of  Elizabeth  plainly' 
supposing  both  control  over  the  property  and  the  power  of 
enjoying  it.     Thus  in  the  Salter's  Load  Sluice  ca8e(c), 
where  tolls  were  to  be  applied  for  the  several  purposes  oP 
the  act,  and  for  no  other  whatever.  Lord   Kenyon   said, 
^'  here  is  property  which   is  the  subject  of  the  rate,  but  no 
occupier  of  it."    The  Liverpool  cnse  (ji)  may  be  considered 
as  the  same  with  that  just  cited,  which  it  expressly  follows, 
and  the  Weaver  Navigation  case  (e),  in  the  same   volume, 

(a)  14  East,  256.  (d)  7  B.  &  C.  61 ;  S.C.  9  D.  & 

(b)  3  B.  &  Ad.  573.  R.  780. 

(c)  4  T.  R.  730.  (c)  7  B.  &  C.  70,  n.;  S.  C.  9  D. 

&  R.  788. 
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agrees  with  them  entirely.     Rex  v.  Sculcoates  {a)  fully  ac«         18S9. 
knowledges  the  principle,  on  which  also  we  lately  decided    q^/^X^^ 
Reg.  f.  Beterfy  Gas  Works  {b),  and  the  very  important  v. 

ca«e  of  Reg.  v.  The  Corporation  of  Liverpool {c).    Under  ^""^^'j"^/^*" 
the  circtuDstaDces  which  appeared  on  all  these  occasions, 
there  is  no  impropriety  in  saying  that  the  public  was  the 
occupier^  made  such   by  act  of  parliament,  and  receiving 
bj  the  same  authority  all  the  profits  of  the  property,  while 
those  who  would  otherwise  have  been  the  occupiers  are  in 
^  situation  of  public  servants,  receivers,  and   managers 
for  the  public  benefit,  without  any  interest  of  their  own. 
^  it  was  argued  here— the  workhouse  is  hired  by  the 
pitrdians  uuder  authority  of  the  late  statute  for  the  public 
P^pose  of  maintaining  the  poor,  and  with  no  private  ad« 
flotage  to  the  occupiers.       But  though  the  maintenanoe  of 
^  poor  be  a  public  purpose,  the  maintenance  of  the  poor 
^^tfais  particular  district  is  a  burden  on  that  district  alone* 
The  occupation  is  not  beneficial  to  the  guardians  indivi- 
dually, but  the  most  advantageous  mode  of  relieving  their 
poor  is  an  advantage  to  that  body.     We  decided  accofd- 
Jngly  in  The  Governors  of  the  Poor  of  Brisiol  v.  Waii{d), 
which  can  only  be  distinguished  from  the  case  before  us 
by  the  local  situation  of  this  property,  which  is  within  one 
of  the  parishes  composing  the  union.      But  one  parish  is 
not  more  a  separate  body  from  another  than  the  parish  of 
St.  Mary  the  More   in   Wallingford   is  from   the   union 
which  annexes  it  to  twenty-eight  other  parishes.     It  is  not 
necessary  to  make  any  observation  on   the   intermediate 
exes  of  property  voluntarily  appropriated  to  religious  and 
diaritable  purposes.     We  decide  on  the  ground  that  this 
property,  not  being  devoted  to  a  public  purpose,  and  being 
heoeficially  occupied,  is  subject  to  the  poor  rate. 

Order  of  sessions  confirmed. 

W  12  Bast,  40.  •  (rf)  5  A  &  E.  1;  S.  C.  6  N.  & 

(^)  1  N.  &  p.  646.  M.  383. 

^""^  '   J*err.  &  Dft.  334. 
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1890. 

W§dne$day,  HoBNER  V.  KePPBL. 

April  17th. 

To  a  dediira-   ASSUMPSIT  on  a  bill  of  eichai^e^  drawn  bj  o 
MinM?t,^      won,  for  91.  10*.,  payable  two  months  after  date, 
the  indorsee     cepted  by  defendant,  and  indorsed  by  SkannoM 
change  againsc  A^oU,  who  then  indorsed  it  to  one  Barionj  who 
the  acceptor,    i|  i^  the  ptatntiff;  of  all  which  defendant  had  dui 

the  defendant^ 

who  was  not     and  then  promised  to  pay  the  plaintiff  the  amount 

under  terms       o^ 

to  plead  issua- 

bly, pleaded  Plea;  that  the  defendant  did  not,  at  any  time  h 

not  notice  of    "'^^  became  due,  have  notice  that  the  bill  had  been 
the  indorse-     to  the  plaintiff,  nor  did  the  defendant,  at  the  tim 
plaintiff;  that  said  indorsement  to  the  plaintiff,  promise  him  tc 

he  did  not,  at   jjjj|  according  to  the  tenor  and  effect  thereof,  and 
the  time  of  ,     ,        ,     °  ' 

indorsement,     plaintiff  did  not,  at  the  time  of  the  said  indorsement 

SaT"th^bill,      P®y  ^®  yfhole  amount  of  the  bill  to  Burton  as  i 

and  that  the     sideration  thereof.    Verification. 

not  at  such  ^^  ^^^  P'®^  there  was  a  special  demurrer. 

time  pay  the 
full  amount  to 

his  indorser.         Theobald  now  mo? ed  for  a  rule  to  shew  cause  w 
The  Court  re-  menj  ghould  not  be  signed  for  want  of  a  plea.     In 

fused  a  rule  to  ®  ^ 

sign  judgment  the  defendant  was  not  under  terms  to  plead  issuably 
for  want  of      Q^^^  y.Jone8(a)  it  was  laid  down  that  the  Co 

not  allow  judgment  to  be  signed  for  want  of  a  plei 
the  defendant  be  under  such  terms.  But  in  J 
Walls  {b),  in  which  case  several  authorities  were 
shew  that  the  Court,  under  the  circumstances,  had  i 
diction,  the  Court  allowed  judgment  to  be  signed, 
ground  that  the  plea  was  calculated  to  .perplex  am 
it  necessary  for 'the  plaintiff  to  consult  counsel. 

Lord  Denman  C.J. — We  ought  not  to  renou 
jurisdiction  in  these  cases,  nor  ought  we  to  exerc 
light  £rounds«     A  plea  may  be  false  and  frivolous 

(fl)  4  Dowl.  P.  C.  591.  Exch.  170;    S.C.   1  Dc 

(b)   Law  Jour.   vol.  ii.  N.  S.      648. 
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hutf^  in  order  to  interfere,  we  should,  have  continually  to 
institute  a  trial  of  facts  on  affidavit.  In  point  of  law  a 
plea  may  be  so  absurd^  that  we  should  certainly  interfere 
and  punish  the  party  in  fault;  but  we  will  not  interfere  in 
Ibis  case. 

LiTTLEDALE  J. — If  a  plea  were  quite  out  of  rule,  as 
DOfl-assumpsit  to  a  declaration  of  debt,  we  should  allow 
judgment  to  be  signed. 

Patteson  J. — If  Cottper  v.  Jones  (a)  is  rightly  reported, 
I  repudiated  the  jurisdiction  of  the  Courts  over  these 
cases:  if  I  did^  I  was  wrong. 

Coleridge  J. — As  a  general  rule,  the  Court  will  not 
try  the  truth  of  a  plea  on  affidavit,  nor  decide  its  validity  in 
point  of  law  on  motion,  uuless  in  very  strong  cases.  But  I 
fegret  very  much  that  any  gentleman  in  a  liberal  profession 
sbould  have  countenanced  such  a  plea  as  the  present. 

Rule  refused. 

(a)  4  Dowl.  P.  C.  591. 


KnoWLES  9.  BUBWABD.  Wedneiday, 

J  J,  April  17  th. 

JlUMFREY,  on  this  day,  obtained  a  rule  to  shew  cause  in  an  action 
"why  the  plea  in  this  case  should  not  be  set  aside  with  costs,  by  indorsee  of 
and  the  plaintiff  be  at  liberty  to  sign  judgment.  change  against 

The  declaration  was  in  assumpsit  by  the  indorsee  of  a  ^  plea^Smt^*^* 
bill  of  exchange,  drawn  upon  and  accepted  by  the  defend-  the  drawer 
ant.     The  defendant  pleaded  that  the  drawer  did  not,  at  its  amount  to 

the  time  of  making  the  said  bill  of  exchange,  or  of  the  de-  tjie  acceptor  as 

.  theconsidera- 

fendant's  acceptance  thereof,  pay  the  amount  of  it  to  the  tion  of  the  ac- 
ceptance, was 
held  frivoloas,  and  the  Court  made  absolute,  with  costs,  a  rule  for  signing  judgment  as 
for  waot  of  a  plea. 
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defendant,  as  and  for  the  consideration  of  the  defendant" 
said  acceptance,  &c. 

Edwards,  on  a  subsequent  day  in  this  term  (8th  May 
shewed  cause,  and  referred  to  Miieyv.  Walls{a)  andCotrprj 
V.  Jo7ies  (6). 

Humfrey,  contrd.  In  Miley  v.  Walls  (a)  it  was  stated 
that  when  the  plaintiff  took  the  bill  he  knew  the  facts;  and 
in  Horner  v.  Keppel{c)  the  plea  traversed  a  fact  in  the 
declaration. 

Lord  Denman  C.J. — In  Horner  v.  Keppel(c)  the  plea 
traversed  matter  of  fact  alleged  in  the  declaration,  in  the 
form  prescribed  by  the  new  rules  {d).  This  plea  is  mere 
trifling,  and  waste  paper.  We  by  no  means  abandon  our 
summary  jurisdiction  over  pleas  of  this  kind,  but  think  it 
better,  at  the  same  time,  that  parties  should  exercise  their 
own  discretion  as  to  signing  judgment,  rather  than  call 
upon  us  to  interfere. 

LiTTTBDALE  J.  concurred. 

Patteson  J. — In  Cowper  \.Jones{a)  I  was  certainly 
wrong,  if  I  went  as  far  as  I  am  represented  to  have  gone  ii 
repudiating  the  jurisdiction  of  the  Courts. 


Coleridge  J.  concurred. 


Rule  absolute. 


(fl)  1  Dowl.  P.  C.  648. 
{b)  4  Dowl.  P.C.  591. 


(c)  Ante,  234. 

id)  H.  T.  4  WUL  4, 1.  S. 


EASTER  TERM^  11  VICT.  237 

1839. 


Blackburn  v.  Edwards  and  another.  Tuesday, 

RMay  7th, 
•  F.  RICHARDS  moved  to  set  aside  the  judgment  To  debt  on 

v»bicb  had  been  signed  in  this  case  for  want  of  a  plea.  J^e  def "d"^ 
The  defendants  were  under  terms  of  pleading  issuably.         ants, who  were 
The  action  was  debt  on  a  common  money  bond.     The  ^  p^etL^zi*- 
defendant  Edwards  pleaded  that  the  plaintiflf  ought  not  suabljr,  plead- 
further  to   maintain   her   action^   because   before   and   at  further  main- 

the  time  of  the  commencement  of  this  suit,  and   at  the  tenancoofthe 

I  •         /.    I  1        •       acuon,  that 

time  of  the  niakmg  of  the  promise  and  agreement  herem-  at  the  coin- 
after  mentioned,  to  wit,  on  &c.,  the  defendants  exercised  |]Je"^{^hg^  j 
and  carried  on  in  copartnership  together  the  business  of  the  other  de- 
attornies  and  solicitors  at  Leamington,  in  the  county  of  j„  partnership 
W^arwick,  for  a  certain  term  then  unexpired:  and  there-  in  business  for 
opon,  after  the  commencement  of  this  suit,  on  the  day  and  pired,  and 

jear  last  aforesaid,  in  consideration  that  Edwards,  at  the  ih»^Jn.con- 

.      sideration  that 
''cquest  of  the  plaintiti  and  the  other  defendant,  would  dis-  he,  at  the  re- 

solve  and  put  an  end  to  the  said  copartnership,  the  plaintiff  *^"a*^\jff  ^^ 
^hen  undertook,  and  agreed  and  promised,  to  forbear  all  the  other  de- 
furthcr  proceedings    in    the  said   action.     Averment,  that  « "tan  end  to 
^dujardSf  confiding  in  the  said  undertaking,  agreement  and  ^^e  partner- 
P'^oinise,  did  afterwards,  to  wit,  on  5cc.,  dissolve  and  put  an  tiflTpromised 

^*^d  to  the  said  copartnership,  and  the  same  was  accordingly  *?  "»rbear  fur- 
-I  r  r*  ,      .    therproceed- 

^'*^ti  put  an  end  to  by  and  between  the  defendants.     V  eri-  ings  on  the 

fic^tion.  *^"^;  ,^^^'^- 

roent  of  per- 
formance by 

Whately  shewed  cause  in  the  first  instance.    The  plea  is  {j^j^  ^i^^^^  ^^ 

^■^arly  frivolous :  the  parol  agreement  is  no  answer  to  the  plc«  ^a*  fn- 

specialty  declared  upon:  Littler  v.  Hollatid{a)^  Brown  v.  not  issuable; 

Goodman,  in  a  note  to  that  case ;  and  2  Wms.  Saund.  4?  s,  5"^|jj^*  ^'^ 

^*  1.     Even  in  an  action  for  a  simple  contract   debt,   a  with  costs  a 

Covenant   not  to  sue  for  a  limiied  time  is  not  pleadable  ™hichcause 

was  shewn  in 
(a)  3  T.  R.  590.  the  first  in- 

stance, for 
setting  aside  judgment  which  had  been  signed  for  want  of  a  plea. 
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1839.        iQ  bar :  Thimbleby  v.  Barron  (a).     Any  issue  which  could 

'^  be  taken  in  this  plea  would  be  immateriaL     The  plea, 

Blackburn      ,        ^  .  .         , ,       ,  tt       •      i     i         >      i 

V.  therefore,  is  not  an  issuable  plea.     He  cited  also  K^taples 

Edwards      y.Holdsworihlb\ 
aud  another.  ^  ' 

R.  V.  Richards,  in  reply.  The  plea  does  not  attempt  to 
vary  the  bond :  the  bond  is  forfeited ;  and  the  answer 
offered  is  merely  against  the  further  maintenance  of  the 
action.  [Littkdale  J.  One  meaning  of  an  issuable  plea  ii 
such  a  plea  as  will  not  be  open  to  general  demurrer.] 

Lord  Denman  C.  J. — The  plea,  whether  issuable  or 
not  in  any  sense,  is  clearly  frivolous. 

LiTTLEDALE  J. — No  material  issue  could  be  taken  ou 
this  plea.  If  issue  had  been  taken,  there  must  have  been 
a  repleader. 

Patteson  J. — An  issuable  plea  must  be  such  that  issue 
can  be  taken  on  a  material  fact.  This  plea  is  bad  in  every 
respect. 

Whateletf  applied  to  have  the  rule  discharged  with  costs. 

R.  V.  Richards,  Costs  arc  never  granted  where  cause  is 
shewn  in  the  first  instance. 

Per  Curiam — 

Rule  discharged  with  costs  (c). 

(a)  3  M.  &  W.  210.  (c)  Coleridge  J.  was  in  the  Bail 

{b)  4  Ding.  N.  C.  144.  Court. 
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Babsham  r.  Bullock,  Esq.  Wednetdm/, 

April  nuh. 

Debt  for  penalties  incurred  by  the  defendant,  as  sheriff  I"  debt  for  a 
of  EsseX|  under  32  Geo.  2,  c.  28.    The  third  count  stated  {|^e  sheriff  lor 

that  under  a  writ  of  capias  ad  respondendum,  directed  to  ^"^"^^i.*^®, 

're  '    '      pl»'»«»tiff,  who 

the  defendant,  as  such  sheriff,  he  had  arrested  the  plaintiff,  har]  been  nr- 

and  caused  him  to  be  conveyed  to  a  public  drinking  house  de^f^fn^Jnt^*'^ 
witliout  his  consent.  tu  a  public 

Plea  to  the  third  count:  that  defendant  did  not  without  withouftbe 
the  consent  of  the  plaintiff  cause  him  to  be  conveyed  lo  a  pl"i»iiff*8  <^on- 
public  drinking  house,  modo  et  forrn^,  and  issue  thereon,      traversed  the 

At  the  trial  before  Lord  Denman  C.  J.  at  the  London  ^?\"^^l!'**   . 

plaiiuitf  to  the 
sittings  after  last  Hilary  term,  it  appeared  that  the  plaintiff  drinking  house 

bad  been  arrested  and  conveyed  to  a  public  drinking  house  ^^jJ^ggJlJ  "^^j. 

without  his  consent  by  one  of  the  defendant's  officers,  dence  was 

The  defendant's  counsel  objected  that  the  defendant  could  fj.jQ|  ^i^^^  ^\^^ 

Dot  be  made  responsible  for  the  act  done,  unless  the  party  s^"*®  olFicerof 

,    .         ,  ,  .      I  •  r         1  •  I    *"®  defendant 

coQunitting  the  act  were  shewn  to  be  his  agent,  for  which  who  arrested 
purpose  the  warrant  should  have  been  produced.     His  ^**®  P^^>"fjf 
lordship  overruled  tlie  objection,  and  the  jury  found  for  to  the  drink- 

the  plaintiff.  Against  his 

consent : — 

Sir  /.  Campbell  A.  G.  now  moved  to  enter  a  verdict  for  the  p'l^a  ^d- 
Ae  plaintiff,  or  for  a  new  trial,  on  the  ground  taken  at  the  "li"®d  the 

'^  ^  omcer  who  ar- 

"1^1,  and  cited  George  v.  Perrwg(a).  rested  was  the 

,,  J  j^         defendant's 

Cur.  adv.  vnlt.       ^gent,  and  tho 

evidence 

I       •       I  •  shewed  that 

Lord  Denman  C  J.  on  a  subsequent  day  in  this  term  the  same  offi- 
t^livcred  the  judgment  of  the  Court(6).  S^ffSl.e 

The  question  in  this  case,  upon  which  we  took  time  to  drinking 
Consider,  is  whether  the  defendant,  the  sheriff  of  Essex,  ^ornecessarv 
>itas  sufficiently  connected  by  the  evidence  with  the  person  to  produce  the 

I   •       1     i.       •  1  J       •  c    \       wan-nnl  to 

Vrho  did  the  act  complained  of,  without  production  ot  the  ^^^i-c  (|,e  de- 

fcMidant  liable. 

(a)  4  Esp.  63. 

(h)  Lord  Denman  C.  J.,  UUledale,  Palteson,  and  Coleridge  Js. 

VOL.  II.  B 
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warrant.  The  third  count  of  the  declaration^  on  which  I 
question  arises,  charges  the  defendant  with  having  tal 
the  plaintiif,  whom  he  had  arrested  for  debt,  to  a  drink 
house  without  his  free  consent.  The  plea  states  that 
defendant  did  not  take  him  to  the  drinking  boose  with 
his  free  and  voluntary  consent,  in  manner  and  form. 

Now  assuming  for  the  sake  of  argument  that  this  f 
traverses  as  well  the  fact  of  taking  to  the  drinking  house 
the  defendant,  as  that  it  was  done  without  the  consea 
the  plaintiif,  still  it  plainly  admits  that  the  defendant 
rested  the  plaintift ;  it  adopts  the  act  of  the  officer  in 
resting  him,  and  it  was  not  necessary  to  produce  the  « 
rant  in  order  to  shew  that  arrest  to  be  the  act  of  the 
fendant;  the  plea  admits  the  officer  who  arrested  to  be 
agent  of  the  defendant  for  that  purpose. 

Then  the  evidence  shewed  who  that  officer  was, 
that  the  same  officer  took  the  plaintiif  to  the  drini 
house;  and,  it  being  admitted  that  he  waa  the  agent  of 
defendant  for  the  purpose  of  arresting,  it  follows  that 
must  be  his  agent  in  all  that  he  does  arising  out  of  that 
rest.  In  George  v.  Perrifig{a),  which  was  referred  to, 
person  who  did  the  act  complained  of  was  not  the  oflS 
who  arrested,  and  it  was  shewn  that  the  warrant  was  i 
ther  addressed  to  nor  handed  over  to  him.  We  think  t 
the  defendant  was  sufficiently  connected  with  the  act  do 
and  that  no  rule  should  be  granted. 


Rule  refused. 


00  4  Esp.  63. 
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The  Queen  v.  The  London  and  Southampton  Rail- 
way Company.  Tuesday, 
^                                                                                                                 April  \Qth. 

LHANNELL,  in  Michaelmas  term,  1837»  obtained  a  A  railway 

rule  nisi  for  a  mandamus,  commanding  the  defendants  to  r^mli^te-"^ 

iuue  their  warrant  to  the  sheriff  of  Surrey  to  summon  a  n<^"^s  from 

jury,  who  should  assess  the  sum  to  be  paid  to  Messrs.  (among others) 

Irancis.  for  their  interest  in  certain  premises  about  to  be  ^"  ^e^^\^^  up 

M/.ji  possession  of 

taken  by  the  Company,  under  the  4  &  5  IftlL  4,  c.  Ixxxviii.  their  lands,  if 

(loci  and  personal).  KlpLy. 

The  affidavits  on  which  the  rule  was  obtained  stated  six  months 
that  Messrs.  P.,  for  many  years  past,  had  carried  on  business  whether  such 
00  the  premises,  of  which  they  had  a  tenancy  from  year  to  notice  was 

^1    •  1  I    •     «      1.      1  given  with 

year,  commencing  at  Christmas :  that  their  landlord  never  reference  to 
removed  any  tenant  who  paid  his  rent  regularly,  and  that  ^^®  **'°®  ^^ 
io  consequence  they,  having  always  so  paid  their  rent,  were  mencement 
isduced  to  lay  out  large  sums  on  the  premises.  or  not^The"^^' 

The  following  portions  of  the  Company's  act  were  then  Company 
let  out,  namely,  the  47th  section,  by  which  it  is  enacted  thTtMiantfor 
"  that  all  tenants  at  will,  lessees  for  a  year,  tenants  from  ^^^  unexpired 

term  or  in- 

jear  to  year,  and  other  persons  m  possession  of  any  lands  terest.   A  te- 
which  shall  be  intended  to  be  taken  or  used  for  the  pur-  "*"^  ^"^"^  ^^^' 

^        to  year,  under 
poies  of  this  act,  and  who  shall  have  no  greater  interest  in  a  Christmas 

the  lands  than  as  tenants  at  will,  or  lessees  for  a  year,  or  ^^^  a  re^-isona- 
w  tenants  from  year  to  year,  shall  respectively  deliver  up  ^^e  expecta- 
loe  possession  of  such  lands  to  the  said  Company,  or  to  landlord  would 
«ttch  persons  as  they  shall  appoint  to  take  possession  of  not  put  an 
the  same,  at  the  expiration  of  six  calendar  months  next  tenancy,  had 
after  notice  to  that  effect  shall  have  been  given  by  the  said  provementson 
Company  to  such  respective  tenants,  or  lessees  or  persons  his  land,  re- 
in possession,  or  left  upon  the  said  lands,  (whether  such  January,  no- 

Notice  be  given  with  reference  to  the  lime  of  the  com-  ticetoquitin 

six  months, 
and  at  the 
Michaelmas  following  possession  was  demanded  by  the  Company.  The  Company  then 
finding  that  it  was  not  n  Michaelmas  holding  told  the  tenant  he  might  retain  posses- 
lioa  till  Christinas.  The  tenant  remained  in  possession  until  after  that  period  : — Held, 
that  as  he  held  over  after  notice,  his  situation  was  the  same  as  if  a  regular  landlord's 
notice  bad  been  given,  and  that  he  was  not  entitled  to  compensation, 

r2 
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1839.        mencement  of  sack '  tenant's  hoUing  or  notj  tiid  nvheibcr 

J!*^:^^^      suelt  notice  be  -civen  ^before  or  after  the  stid  lands  shall  Im 
The  QosCM  ^ 

V,  pamfaased  by  the  said  Company),,  or  at  soch  tinw  after  ths 

lid  ^^    expiration  of  six  calendar  months  from'  the  gtving  or  leifing 

SouTBAMTPToir  of  such  iiotice  as 'they  shall  be  respectiTely  required;  ind 

Connmvi  ^^  ^^^^  ^V  ^°^''  tenant  or  lessee,  or  person  so  in  posiei* 
sion  lis  aforesaid,  shall  refuse  to  deliver  up  such  posses- 
sion as  aforesaid,  it  shall  be  lawful  for  the  said  Company, 
Mher  under  their  common  seal,  or  under  the  hands  and 
teals  of  two,  at  ieaat,  of  the  directors  of  the  said  Compaaj, 
to  issue  their  precept  to  the  sheriff  of  the  county  in  whisk 
the  hmda  shall  be  situate,  to  deliver  possession  thereof  to 
such  person  or  persons  as  shall  in  such  precept  be  nomi- 
nated to  receive  the  same;  and  the  said  sheriff  b  hereby 
required  to  deliver  possession  of  the  said  lands  accordingly, 
and  to  levy  and  satisfy  such  (costs  as  shall  accrue  by  or  oa 
nitcount  of  the  issuing  aud  execution  of  such  precept  on 
the  person  so  refusing  to  deliver  possession,  by  distress  and 
sale  of  bis  goods  and  chattels.^'  The  48th  section  enaetedi 
^'' that  where  any  such  tenant  or  lessee  shall  be  required 
to  deliver  np  the  possession  of  any  lands,  so  occupied 
by  him,  before  the  expiration  of  his  term  or  interest  therein, 
the  said  Company  shall  and  they  are  hereby  required  to 
make  or  tender  to  such  tenant  or  lessee,  before  they  shall 
issue  their  precept  to  the  sheriff  to  give  possession  of  the 
lands  in  the  occupation  of  such  tenant  or  lessee*  satisfiM)* 
tion  or  compensation  for  the  value  of  his  unexpired  term 
or  interest  in  the  said  premises;  which  satisfaction  or  com- 
pensation, in  case  of  difference,  shall  be  ascertained  and 
determined  in  the  same  manner  as  any  other  satisfaction 
oi^'  compensation  for  any  lands  to  be  taken  or  used  under 
the  authority  of  this  act  is  by  this  act  directed  to  be  made 
or  determined.** 

The  affidavits  then  stated  that,  on  the  10th  January,  1837, 
thd  Messrs.  Fiakcis  Were  served  with  a  notice,  requiring 
them,  within  six  months  after  the  service,  to  deliver  up 
the  premises  to  the  Company ;  that  after  the  expiration  of 
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dwaix  moMths  the  Compan]f*s  secrclnry  demanded  posae«p        ^9aOi 

i»o^  and  told  them  that  they  were  trespassers;  tli«t  tiwt      '^^-'^^ 

....  .  '^     .  .  TbaQoBBH 

were  iriiliii||:  to  give  up  possession  on  receiving  compear  «. 

aation^  but  that  the  Company  had  refused  the  saroeii'     , , .     '^^  Ij^do!! 

The  aflSdavits  in  opposition  to  the  rule  stated  that  the  Sou-rsAiftPToir 

CoaiiMUij  had  pui^hased  the  preniUe*  id  Augurt.  1837}     l^^*^ 

lhit)to8se9sion  had  certainly  been  deaaanded  of  the  Mesu'j. 

FmmU  al  Michatlroas  18^7*  on  the  supposition  4hat  iheg^ 

kU  under  a  Mtcfaaelmas  tenancy,  but  tliatyon  discovedng 

illS'be  a  Christmas  tenancy,  the  Company  <  had  informed 

Hcisrsw  Rnncit  that   tbey    might   retainHpossessioQ  itill 

Chmtmaa,  and  that  they  did  so  retamitibeyiiild  that  period* 


»  • 


Sir  J.  Campbell  A.G.  and  M.  D*Hill  now  shewed  cauaCf 
Iiaaswer  to  this  rule  it  may  be  sufficient  to  refer  to  Har.v* 
Ikerpool  and  Manchester  Railway  Gompatn/ (a)i  The 
X  sad  57  sections  of  that  act^  there  relied  upon  by  ihe  .ap^ 
Jificant  for  compensation^  contained  the  very  same  t^rflns 
m  the  sections  relied  upon  by  the  present  applicant,  and 
Were  held,  notwithstanding,  to  be  inadequate  to  comprise 
lock  an  interest  as  the  reasonable  expectation  of  the  re* 
aewal  of  a  lease,  although  the  lessee  bad  expended  large 
MUDS  opon  the  demised  premises.  In  £x  parte  Farhw{b) 
imI  the  other  cases,  where  compensation  was  directed  to 
be  aiade  by  the  Hungerfard  Market  Company,  the  Court 
lisd  to  give  effect  to  a  much  more  comprehensLve  hqU 
wUch  a%varded  compensation  for  **  good-will  ?  and  *'  im« 
provements."  The  tenant  in  this  case  had  posseasion  of 
tie  premises  when  this  rule  was  moved  for,  and  retained 
Uiposaession  until  the  regular  expiration  of  bis  interest; 
Hd  it  does  not  appear  that  he  was  at  all  injured  by  the 
aotice  to  quit,  or  in  any  way  constrained  by  it  in  hia  mode 
of  carrying  on  his  business. 


I  I 


JervU  and   Chaimell,    contr^.     Compensation  if  ^^^ 
daianed  for  the  hope  of  renewal,  but  becau3e  tl^e  ^nsipt  ^ 

(a)  4  A.  ft  £.  650;  S.  C  6  N.  &  M.  180.       '  W  3  6.  &  A4<  841r ' ' 
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1839.        to  be  dispossessed,   although  bis  tenancy  has  not  be 

^"^^^^^       determined ;  for  the  Company  are  not  put  in  the  situati 

xf,  of  landlords  by  the  act,  so  as  to  be  able  to  determine  t 

The  l^wDOM    tenancy,  and  the  landlord  himself  could  not  have  give 

SouTHAMPTeir  notice  to  quit  at  the  time  required  by  the  Company.    I 

Coniminv  ^^^^  ^'*^'  ^^^  Company  did  not  act  upon  the  notice  gii 
but  the  Messrs;  Francis  could  not  anticipate  that  the  no> 
would  not  be  acted  upon ;  so  that  after  July  they  must  h 
suffered  from  the  precarious  nature  of  their  posiessi 
When  the  Company  first  gave  notice  to  qiiit«  on  the  ei 
neous  supposition^  as  it  is  said,  that  it  was  a  Michaeli 
holding,  a  statutable  contract  was  made*  from  which  t 
had  no  right  to  withdraw ;  Ex  parte  Davies  (a) ;  and  1 
contract  gives  the  applicants  a  title  to  compensation. 

Cur.  adv.  vuh 

Lord  Denman  C.  J.«  on  a  subsequent  day  in  this  t( 
(May  1),  delivered  the  judgment  of  the  Court. — This 
a  rule  for  a  mandamus  on  the  part  of  Messrs.  Francis^ 
obtain  compensation  under  the  47th  and  48th  sectiont 

5  WkJl.  4,  c.  Ixxxviii.  establishing  the  Southampton  B 
vfZ}  Company.  The  language  of  those  sections  is  subs 
tially  the  same  as  that  of  the  act  establishing  the  Liver{ 
and  Manchester  Railway  Company(&),  and  the  case  of 
v.  Liverpool  and  Manchester  Railway  Company  (c)  i 
strong  authority  upon  the  subject.  In  that  case  the  ch 
ants  held  under  a  lease  for  seven  years,  having  a  reason; 
expectation  of  renewal,  but  no  covenant  or  agreemen 
that  effect.  The  Company  gave  a  six  months*  notice  ui 
the  act,  which  expired  at  the  same  time  as  the  term  of  8( 
years ;  and  it  was  held  that  the  claimants  had  no  righ 
any  compensation.  Here  the  claimants  were  tenants  f 
year  to  year,  commencing  at  Christmas.  Tlie  Companj 
January,  1837^  gave  a  six  months'  notice  under  the 

(a)  4  B.  &  Ad.  327 ;  S.C.  i  N.      personal;. 

6  M.  112.  (c)  4  A.  ft  £.  650;  S.  C. 

(b)  7  Geo,  4,  c.  xHx.  (local  and      &  M.  186. 
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supposing  errooeously  that  the  claimants  held  from  Mi-        1839. 
duelmas.     On  discovering  the  error  they  gave  notice  that      ^^''^^ 
tbe  premises  vtrould  not  be  wanted  till  Christmas.    The  v, 

claimantA  did  oot  quit  in  July»  nor  indeed  at  Christmas.  I^^^ndon 
At  the  time  of  the  notice  in  January  the  Company  had  not  Soutuaupton 
parchtsed  the  landlord's  interest,  but  they  did  so  before  Com^pany 
ibejf  gave  notice  that  the  premises  were  not  wanted  till 
Christmas.  Now  if  the  claimants  had  quitted  in  July  they 
would  undoubtedly  have  been  entitled  to  some  compensa- 
tion, but  as  they  have  chosen  to  hold  over  beyond  Christ- 
ms,  at  which  time  they  might  have  been  compelled  to  quit 
bj  the  ordinary  landlord's  notice  without  compensation,  it 
WIS  said  that  they  are  not  entitled  to  any  thing.  On  the 
other  hand  it  is  contended,  that  the  tenancy  has  never  been 
determined^  because  no  regular  landlord's  notice  was  given ; 
that  tbe  situation  of  the  tenants  was  materially  altered  by 
the  six  months' notice  given  in  January,  and  their  posses- 
sion rendered  wholly  uncertain  from  day  to  day,  after  the 
cipiration  of  those  six  months. 

We  cannot  think  that  the  act  of  parliament  requires  two 

notices  in  the  case  of  a  tenancy  from  year  to  year ;  but  the 

true  construction  is,  that  the  Company  might  either  give 

the  ordinary  landlord's  notice,  ending   with  the   current 

JWof  tbe  tenancy,  in  which  case  no  compensation  would 

be  due,  or  six  months'  notice  under  the  act  to  be  given  at 

ujtime,  in  which  case  the  tenant  would  be  entitled  to 

compeoMtion  for  the  value  of  the  term  between  the  expi- 

Jation  of  tbe  six  months'  notice  and  the  time  when  a  regular 

Imdlord's  notice  would  have  expired.     But  in  order  to 

entitle  the  tenant  to  such  compensation  the  premises  must 

be  given  up.     If,  as  in  this  case,  the  Company  inform  the 

tenant  that  be  may  hold  them  till  the  end  of  the  current 

year,  and  he  chooses  so  to  do,  the  situation  of  the  parties 

is  the  same  as  if  a  regular  landlord's  notice  had  been  ori- 

giuaUj  given,  and  the  tenant  is  entitled  to  no  compensation, 

because  be  has  voluntarily  retained  the  possession.      It 

makes  no  diflference  that  the  Company  were  not  landlords 
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when  they  gave  the  notice  in  January;  that  notice  i 
doubtedly  meant  to  operate  under  the  act,  and  wo« 
done  so  but  for  the  subsequeiit  condo<:t  of  the 
Under  these  circumstances  we  are  of  opinion  that  t 
must  be  cUschfeifged. 

Rule  discha 


Thursday, 
April  IQth, 

If  n  cause  is 
referred  at  the 
assizes,  and  a 
verdict  taken 
for  the  plain- 
tiff; with 
power  to  the 
arbitrator  to 
certify  for 
which  party 
the  verdict  is 
to  be  entered, 
he  may  certify 
after  the 
assizes  are 
over,  Although 
no  order  of 
nisi  prius  be 
obtained. 


Tomes  v.  Hawkbs. 

HUMFREY  on  this  day  moved  for  a  rule  nisi 
aside  the  certificate  of  an  arbitrator  given  in  this 
It  appeared  by  the  affidavit  that  the  cause  had  been 
for  trial  at  the  last  Northampton  assizes^  when  a 
was  taken  for  the  plaintiff  by  consent  of  the  part 
the  matter  referred  to  an  arbitrator,  who  was  to  ce 
which  party  the  verdict  was  to  be  entered,  but  that  n 
of  nisi  prius  had  beeu  made.  The  arbitrator  pnpoe 
hear  tlie  evidence  on  the  same  day,  and  after  the 
were  over  gave  his  ceiti6cate,  that  *^  a  verdict  ougl 
entered  for  the  defendanti"  and  a  verdict  was  ente 
cordingly. 

Ilumfrey  now  contended  that,  in  all  cases  when 
is  given  to  an  arbitrator  to  make  a  certificate,  the 
should  be  exercised  whilst  the  jury  was  sitting,  < 
events  during  the  assizes,  where  the  jury  are  supp 
be.  This  w*as  a  mere  parol  submission,  and  no 
was  given  to  the  arbitrator  to  enter  a  verdict.  Th< 
of  giving  a  certificate  amounts  to  a  mere  delegi 
the  functions  of  a  jury  as  to  hearing  the  eviden 
should  be  made  during  the  same  assizes,  in  order 
verdict  may  be  pronounced  as  if  it  were  by  them. 


Lord  Denman  C.J. — I  think,  on  your  own  cow 
your  argument  falls  to  the  ground,  for,  if  the  giv 
certificate  during  the  same  as8i2e8  is  sufficient,  il 
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th&t  \]m  abaence  of  the  jury^  ia  immaterial*  for  no  one  ever 
heflrddftheaaiti^  jury  being  called  qpon  tp  give  any 'Sanc- 
tion to  the  eertificatft.  That  being  soi  it  is  uanecessary 
tkat  die  certificate  should  be  given  daring  tlie  assizes^  for 
the  solid  foundation  of  the  force  of  a  certificate  is  in  the 
coQssDt  of  the  parties. 


-Off- 


LiTTLEDALE  and  Williams  Js.  concurred. 
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Coleridge  J. — ^Tbis  ts  In  fact  an  attempt  to  set  aside 
ihe^ward,  .  ■ 

.     .  Rule  refused* 


Day  (surviving  partner  oCiQne,  jMi^Fi  Nj  deceased*) 

,  ,t;.PA.vx..   .     . 

Assumpsit  dn a  gutirJn tee.  At  the  trirt in  Middlesex 
fttthesittingstifter  last  term' before  Lord  Dtnman  C.J.  it 
appeared  that  the  plaintiflF  and  his  late  partner,  in  his  life- 
tine,  had  carred  oti  business  in  Tottenham  Court  Road 
as  linen-drapers,  and  that  the  defendant's  son  being  about 
to  set  up  in  business,  she  gave  them  the  following  gua* 
nmtee. 

'Messrs.  Mirfin  4^  1^9 

'•  Gentlemen. 
**  Iffy  son,  Mr.  G,  C.  Daxn^,  of  No.  14,  Old  Church  Street,  is  desirous 
(tf  toofnenciig  busineft  in  your  way,  and  wQnts  the  usual  credit  for 
ibar  or  six  months.    If  ^ou  think  well  to  supply  him,  I  will  be  answera^ 
Ue  for  the  amount  of  one  hundred  pounds.    I  am,  Gendemen, 

Yours,  &c. 
«  aapham*- 18  Jaae,  ld3d.  Mary  Dafty? 

The  house  of  Mirfin  &JDrjf  supplied  goods  on  this  gua- 
rantee^ to  the  defendant's  son  from  August,  1836,  to  April, 
1837j  and  he  paid  from  time  to  time  money  on  account, 
exceeding  the  guarantee,  and  the  present  action  was 
bnMighl  to  recover  the  balance^    It  also  appeared  that, 


Friday^ 
April  Wth. 

Where  the 
defendant 
gave  the  fol* 
lowing  gua^ 
rantee: 
**  Messrs.  M, 
&  D.,  my  son, 
G.  D.,  is  desi- 
rous of  com« 
mencing  busi* 
ness  in  your 
way,  and 
wants  the 
usual  credit 
for  four  or  six 
months.    If 
you  tiiink  well 
to  supply  him 
I  will  be  an- 
swerable for 
the  amount  of 
lOOl.'*— Heidi 
that  this  #as 
not  a  guaran^ 
tee  binding  on 
the  defendant 
after  a  change 
in  the  firm  of 
M.8tD. 


CASES  IN  THE  (IUEEN's  BENCH, 

at  the  time  the  guarantee  was  giveD,  and  whilst  a  porUoi 
of  the  goods  was  supplied,  a  Mr.  Nicol  was  a  partner  wite 
Mirfin  Sc  Dry,  Htid  that  in  December,  1836,  the  partner-^ 
ship,  so  far  as  related  to  him,  was  dissolved.  For  the  de> 
fendaut  it  was  contended  that  this  was  not  a  continuing 
guarantee,  and  that  it  was  put  an  end  to  by  the  change  of 
firm,  and  Nicholson  v.  Payne  (a)  was  cited.  His  lordship 
was  of  this  opinion^  and  nonsuited  the  plaintiflf. 

Sir  J,  Campbell  A.  G.  now  moved  for  a  rule  nisi  to  set 
aside  the  nonsuit.  This  was  a  continuing  guarantee;  it 
was  given  to  the  firm  of  Mir/in  &  Dry,  whomsoever  that 
firm  might  consist  of,  and  therefore  it  was  not  extinguished 
by  the  retirement  of  Nicol.  In  Pease  v.  Hirst  {b)^  the 
defendant  Hirst,  and  other  defendants,  had  given  a  joint 
and  several  promissory  note  to  a  banking-house  for  300/., 
upon  which  interest  was  paid  for  several  years  by  Hirst; 
two  of  the  banking  firm  retired,  and  new  partners  came 
in,  but  it  was  held  that  the  note  was  a  continuing  security, 
and  that  it  might  be  sued  upon  by  the  original  payees  for  a 
balance  due  to  the  new  firm.  Bay  ley  J.  observed,  **  a  surety 
bond  or  oth^r  instrument  may  be  so  framed  as  to  compre- 
hend future  as  well  as  present  partners/'  So  in  this  case 
the  guarantee  is  drawn  so  as  to  include  any  change  of  the 
firm. 

Lord  Den  MAN  C.J. — I  think  Pease  y.  Hirst  (^b)  is  a 
strong  authority  against  this  motion,  for  the  reason  laid 
down  by  Bay  ley  J.  viz.  '*  that  by  the  form  of  the  instru- 
ment (in  that  case)  none  of  the  parties  had  placed  them- 
selves in  the  condition  of  sureties.  They  appear  on  the 
face  of  the  instrument  to  be  principals.''  In  the  present 
case  the  defendant  is  a  surety  only,  and  there  can  be  no 
doubt  that  a  change  of  firm  operates  to  put  an  end  to  the 
liability  of  a  surety,  unless  the  change  is  expressly  provided 
for. 

(a)  1  C.k  M.  48.         (b)  10  B.  k  C.  123;  S.C.  5  Man.  &  R.  88. 
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LiTTLEOALE  and  Patteson  Js.  coQcurred, 

CoiE&iDGE  J. — The  retirement  of  Nicol  either  puts  an 
ead  to  the  guarantee  or  he  should  have  joined  iu  the  action. 

Rule  refused. 


Wentworth  and  another  v.  Cock,  administrator,  &c. 

Assumpsit.    The  declaration  set  out  an  agreement    AprU^Qth. 
of  the  31st  October,  ISS6,  between  the  plaintiffs  and  the  a  contract  to 
intestate,  whereby  it  was  agreed  that  the  plaintiffs  should  V^^^\q' 
supply  to  the  intestate  from  50  to  100  tons  of  slate  blocks  loo  tons  of 
monthly,   two  feet  six  inches  long,  two  feet  wide,  four  ^f  certain*  *'^' 
inches  thick,  eight  blocks  averaging  one  ton,  delivered  on  dimensions, 
a  wharf  or  lighter  in  London  at  47s.  per  ton,  and  that  the  ^^  °  f^^  ^qo 

piaintiffs  should  also  supply  the  intestate  immediately  from  5<J  ^?o  tons  of 
lAA  It  ^  .        ,.  .  blocks  of  other 

100  to  130  blocks  of  the  same  superficial   dimensions,  dimensions, 

three  inches  thick,  averaging  about  ten  and  a-quarter  blocks  monthly,  and 
per  ton,  at  475.  per  ton,  and  any  further  quantity  monthly,  quantity  that 
that  the  intestate  might  require,  and  the  intestate  agreed  qui™*^not^x- 
to  receive  any  quantity  of  the  blocks  before-mentioned,  ceeding  200 
beiug  three  or  four  inches  thick,  sawn  at  each  side  and  at  montli^  the 
each  end,  not  exceeding  200  tons  per  month,  &c.,  and  the  contract  to  be 
piamtins  were  not  to  supply  any  other  person  with  blocks  certain  time, 
of  the  same  description,  except  they  were  to  be  used  in  "?^^®*f  P"^ 

r        '  r  J  viously  can- 

ue  plaintiffs'  neighbourhood.     The  agreement  to  be  in  celled  by 
force  till  the  1st  January,  1838,  unless  cancelled  by  mutual  "ni^rs  aeon- 
consent.     Terms  of  payment  to  be  bill  at  four  months,  or  tract  binding 
five  per  cent,  discount  for  ready  money.     Averment,  that  nistrator. 
the  plaintiffs  had  been  always  ready  to  supply  the  intestate 
during  his  life,  and  the  defendant,  as  administrator  &c., 
and  that  they  did  after  the  intestate's  death,  tender  to  the 
defendant  400  tons  of  slate  block  answering  to  the  descrip- 
tion, and  at  the  price  agreed  upon,  but  that  the  defendant 
would  not  accept  them  or  any  part  of  them^  or  pay  for 
them. 


Cock. 
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Third  plea :  the  death  of  the  intestate,  after  making  the 
agreement  and  before  breach. 

WEWTWOttTn 

and  another        Special   demurrer,   on   the  ground  that  the  intestate's 
^^         death  was  no  revocation  of  the  agreement,  and  aflr6rded  lio 
answer  to  the  action. 

Warren^  in  support  of  the  demurrer,  cited  Manhail  v« 
liroadhurU(a),  Com.  Dig,  (Administrator)  B.  14;  Sandtn 
V.  Ester Inf  (i),  JBerisford  v.  Woodroff{c),  Siboni  v.  jKtrt 
man(d).  Quick  v.  Ludborrow  (e),  Hyde  v.  SAi'itfier  (/), 
Ifyde  V.  Dean  of  Windsor  (g),  and  Toller's  Executors^  46^ 
(He  was  tben  stopped.) 

Oodson  contri  contended,  that  the  personal  judgment  o 
the  intestate,  as  to  the  quantity  of  slate  to  be  taken,  aoc 
his  personal  exertions  were  necesjsary  to  effectuate  the  con< 
tract,  and  cited  Williams'  Executors,  1226-7-8,  Corner  v 
Shew  (A),  Birch  v.  The  Earl  of  Liverpool  (i),  Robson  v 
Drummond  (A). 

Lord  Benman  C.  J. — There  is  really  nothing  in  tbl 
case  to  discuss.  The  intestate  had  nothing  to  do  but  t( 
receive  all  the  blocks  which  the  plaintiffs  might  send 
within  certain  limits,  and  have  more  if  he  wanted  them. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

ColEHtDOB  J. — I  am  of  the  same  opinion.  The  cast 
might  have  been  different,  if  the  contract  had  been  merdj 
to  supply  as  many  blocks  us  might  be  required. 

Judgment  for  plaintiffs^ 

(a)  1  Tyr.  348;  S.  C.  1  C.&  J.  (/)  2  P.  Wms.  197. 

403.  fe)  Cro.  Eliz.  552. 

(*)  Cro.  Jac.  417.  (A)  S  M.  &  W.  35a 

(c)  Cro.  Jac  404.  (i)   9  a  &  C.  392;  &  C.  * 

(d)  1  M.  &  W.  418;  S.  a  (in      Mann.  &  R.  380. 
error),  3  M.  &  W.  46.  {k)  9  B.  &  Ad.  303. 

(0  3  Bubl.  29. 
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Wilson  v.  Hay.  Tuetday, 

ASSUjMPSIT  fpc  money  bad  and  received,  and  ooan  When  a  ere* 
account  stated.     Plea:  non  assumpsit.    At  ihe trial*  befoi^  ^^  Jg^  a"coro« 

Lord  DenmanC.J.  at  Guildhall  at  the  sittings  after  Easter  position  deed 
^    .  Ill*  1  I  without  a  bill 

term  18d7«  it  appeared'^  that  tiie  action  was  brought  to  of  exchange 

recover  the  soin  of  9&L  1 6s.  under  the  following  cireum^  ^®''.'*'f  %,. 

^  mainder  of  his 

ilidces.     In  March  18Sd.  the  plaintiff  being  embarrassed,  debt,  which 

coiDpounded  with  hi^  creditors^  by  paying  thein  Ss.  in  the     ®^  hiilT'^and 
poimd;  the  defendant,  who  was  a  creditor  to  the  amonht  the  former 
of  49/.  13s.,  would  not  sign  the  deed  of  composition  unM^  the^de!^^ 
he  was  paid  the  whole  of  his  claim.     The  plaintiff  there-  the  debtor 


upon  gave  him  a  bill  of  exchange  at  nine   months  JFor  quentfy  paid 
29/.  l6s.,  dated  April  3,  1833,  and  he  signed  the  deed  of  ^^  ^UUo  h?»^ 


composition  on  the  6th  May  following,  when  he  received  crediton^ 
a  promissory  note  for  IQ/.  175.  being  th^e  amourtt  of  his  twVJdun- 
divideud  at  8s.  in  the  pound.    The  plaintiff,  having  subse-  tary  payment, 
^Qeotly  paid  the  amount  of  the  bill  and  of  the  note,  now  x^^  recovered 

•oqght  to  recover  the  amount  of  the  former,  as  for  money  hack  as 

vf  .,.       .  J        •  f     .   'ti-      i'      .     ••      money  had 

paid  on  an  illegal  consideration;  his  lordship  thought  him  and  received, 

entitled  to  recover,  but  gave  the  defendant  leave  to  move 

to  enter  a  nonsuit. 

Keliy  having  obtained  a  rule  accordingly  in  the  ensuing 

Trinity  term ; 

P/ait  and  Riehards  shewed  cause  on<  a  former  day  in  this 
term  (a).  The  only  ground  on  which  the  defendant  can  con«- 
tend  that  he  is  entitled  to  retain. thia  money^  is,- that  it- was 
a  voluntary  payment;  but  in  all  the  cases  which  have  been 
decided  on  that  principle  there  has  been  an  absence  of 
fraud.  An  agreement  like  the  present  has  been  always 
held  to  be  fraudulent,  from  Cockshott  v.  Bennett  (6)  down- 
wards, and  therefore  the  security  given  was  void,  and  the 
money  never  ceased  to  be  the  money  of  the  plaintiff's. 

(a)  April  ao^  before  Lord  Denman  C.  J.,  IMtUdalt,  Patteaon  and 
Meridge  Jg.  (6)  2  T.  R.  763. 
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1839.         Besidesi  the  payment  was  not  voluntary,  the  bill  of  ex- 
change was  extorted,  and  the  payment  of  it  made  under 
pressure.     But«  conceding  that  the  payment  may  have  been 
made  voluntarily,  still,  as  it  was  obtained  by  a  fraud,  tbe 
defendant  is  not  entitled  to  retain  it.    Duke  de  Cadaval  v. 
Collins  (a).    There,  the  defendant  had  arrested  the  plaiatiff 
for  10,000/.,  and  the  plaintiff  in  order  to  obtain  his  liberty 
paid  500/. ;  the  plaintiff  afterwards  sued  the  defendant  for 
money  had  and  received,  and  the  Court  held  that,  as  the 
defendant  hviA  fraudulently  arrested  the  plaintiff,  the  latter 
was  entitled  to  recover  the  500/.  back.    [Lord  Denman 
C.J. — Smith  V.  Cuff(b)  is  something  like  this  case,  bat 
there  the  creditor,  who  had  taken  the  promissory  note  for 
the  remainder  of  his  debt,  had  negotiated  it  to  a  bon&  fide 
holder,  who  recovered  upon  it.     But  suppose  in  this  case 
the  plaintiff,  instead  of  giving  a  bill,  had  made  a  promise  to 
pay,  and,  after  the  deed  of  composition  had  been  signed, 
bad  chosen   to   keep    his  promise   and   pay  the   money; 
could  he  recover  it  back  ?]   If  there  were  no  fraud  be  couU 
not.    But  it  is  not  sufficient  to  say  that  the  plaintiff  need 
not  have  paid  the  amount  of  the  bill  of  exchange.    The 
Duke  de  Cadaval  need  not  have  paid  the  500/.,  and  might 
have  resisted  the  pretended  claim  altogether,  but,  as  it  was 
obtained  from  him  through  a  fraud,  it  was  held  to  be  reco- 
verable.   So  in  this  case  the  other  creditors  were  defrauded 
by  the  agreement,  and  therefore  no  change  of  property  in 
the  money  was  effected.   This  case,  however,  is  completely 
governed  by  Turner  v.  Hoole  (c),  where  a  creditor  had  signed 
a  composition  deed  in  favour  of  his  debtor,  but  afterwards 
induced  the  latter  to  give  him  bills  for  the  full  amount  of 
his  debt,  dated  the  day  before  the  composition  deed,  and 
after  receiving  one  instalment  sued  the  debtor  upon  the 
bills,  and  recovered  the  amount ;  and  it  was  held  that  the 
debtor  might  recover  the  money  so  paid,  in  an  action  for 

(fl)  4  A.  &  E.  858;  S.  C.  6  N.  (c)  Dowl.  &  R.  N.  P.  C.  27. 

&  M.  324.  These  reports  are  commonly  bound 

{b)  6  Mau.  &  S.  160.  up  with  2  D.  &  R. 
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money  had  and  received.    That  case  was  lately  acted  upon         i839. 

in  the  Common  Pleas  in  the  case  of  Alsager  v.  Spalding  (a). 

The  C!ouit  has  always  been  studious  to  prevent  one  greedy 

creditor  from  getting  more  than  the  others  in  a  composition 

of  this  kind,  Coleman  v.  Waller  (b),  and  it  will  not  interpret 

I  payment  of  money,  under  circumstances  like  the  present, 

to  be  a  voluntary  payment,  Hills  v.  Street  (c). 

Kelly  contrii.  It  is  fully  conceded  that,  if  this  money 
had  been  obtained  by  fraud  or  duress,  it  would  be  reco- 
ferable  back,  and  it  is  admitted  that  the  defendant  would 
lot  have  been  enabled  to  maintain  an  action  on  the  bill 
of  exchange.  But  that  is  the  ground  of  the  defence  to  the 
action  now,  that  the  plaintiff  being  under  no  compulsion, 
legal  or  moral,  to  pay  the  money,  chose  to  pay  it.  The 
payment  therefore  was  voluntary.  The  only  authority  that 
impugns  this  view  is  Turner  v.  Hoole(d),  but  that  case 
Biut  be  misreported,  or  it  is  not  law.  [Lord  Denman  C.J. 
I  own  I  feel  no  difficulty,  except  for  that  case;  we  had 
better  therefore  look  at  it,  before  we  hear  you  further.] 

Cur^  adv,  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(May  1),  after  stating  the  case  of  Turner  v.  Hoole{d), 
said, — This   rule  must   be   made  absolute.      That  case 
is  undoubtedly  in  point  against  the  defendant,  but  the 
defence  here  relied  upon  was  not  presented  to  Lord  Ten- 
terden.     He  considered  that  case,  as  I  on  the  trial  con- 
sidered the  present  case,  to  be  decided  by  the  principle 
laid  down  in  Cockshott  v.  Bennett  (e),  which  has  never  been 
impeached;  but  he  was  not  reminded  of  another  principle, 
of  at  least  equal  importance,  which  was  established  in  ilf  ar- 
riott  V.  Hampton  {f)f  that  what  a  party  recovers  from 

(•)  4  Bing.  N.  C.  407.  (d)  Dowl.  &  Ry.  N.  P.  C.  27. 

(6)  3  Y.  &  J.  1^12.  See  note  (c),  ante,  254. 

(f)  5  Bing.  37.  (e)  2  T.  R.  763. 

(/)  7  T.  R.  269. 
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another  by  legal  processi  wilbout  frauds  shall  never  be  re 

covered  back  by  virtue  of  any  facta  which  could  have  availa 

in  the  former  proceeding.    If  this  were  otherwise,  the  rigbl 

of  parties  could  never  be  settled  by  the  most  solemn  pn 

ceedings,  as  they  would  be  liable  to  be  reversed  by  t\ 

dence,  which,  if  produced  at  the  proper  season,  might  ba^ 

received  a  complete  answer.     The  Duke  de   Cadapol 

case  (a)  turned  on  fraud  and  extortion,  practised  by  i 

abuse  of  e}i  parte  legal  process^  and  money  was  paid,  wki( 

the  party  extorting  it  knew  he  bad  no  right  to.     Who^ 

money  then  was  it?    It  was  still  the  Duke  de  Cad&vat 

who  paid  to  extricate  himself  from  imprisonaient..    In  tli 

case,  can  we  say  that  the  money  was  had  and  received  lo^d 

plainiiff's  use,  when  it  was- voluntarily  paid  under  circos 

stances  which  would  have  afforded  a  valid  answer  to  ai 

claim  for  its  recovery  ?.  ■■  The  payftient  was  in  the  nature  < 

an  estoppel.    It. is  immaterial  that  in  this  case  there  hi 

been  no  action  on  the  bill ;  the  principle  is  the  same;  tl 

plaintiff  has,  with  a  full  knowledge  of  all  the  circumstance 

made  a  payment  which  he  might  have  resisted  on  the  aan 

ground  on  whicli  he  now  seeks  to  recover. 

Rule  absolute, 

(fl)  4  A.  &  E.  858;  5.  C.  6  N.  &  M.  324. 


T^ndm/,  DavIES  V.  WiLKlNSON. 

May  Std. 

The  following   ASSUMPSIT.    The  first  courit  stated  that,  before  &c 

instruneot 

waiheld  to      the  plaintiff,  came  to  an  account  with  the  defendant,  an 

be  an  agree-     ^^  ^y^^^  account  'the  defendant  was  found  indebted  to  th 
menti  and  not 

a  promissory     plaintiff  in  the  sum  o(€%5U,  and  in  consideration  there< 

note. 

*^  I  agree  to  pay  the  plaintiff  or  order,  the  sum  of  695/.  at  four  instalments,  viz,  the  fir 

on  &c.,  being  200/.;  the  second,  on&c.  being  150/.;  the  third,  on  lea,  being  150/L;  tt 

fourth,  on  &c.,  being  100/.;  the  remainder  95/.  to  go  as  a  set-off  for  an  order  of  R.  to  J 

and  the  remainder  of  his  debt  from  C.  D.  to  him.'^ 

Where  the  declaration  stated,  that  the  plaintiff  accounted  with  the  defendant,  and  o 

the  account  was  found  indebted  in  £ — ,  and  in  consideration  thereof  promised  to  pa 

by  instalments  according  to  the  above  agreement,  and  the  plaintiff  at  the  trial  prove 

that  he  had  lent  money  to  the  defendant  :^-Held,  that  the  above  instrument  wt 

evidence  of  the  accountmg. 


Da  Ties 

V. 
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tbe  defendant  promiied  to  pay  to  the  plaintiff  (according        1839. 

to  the  terms  of  the  special  agreement  hereinafter  set  out). 

He  seooDii  count  was  on  an  account  stated  in  the  usual 

ffffi^^  Wilkinson. 

Pleas:  1,  non  assumpsit;  2,  that  the  accounts  and  pro- 
mises in  the  declaration  were  come  to  and  made  for  and  in 
reipect  of  monies  lost  by  betting  at  horsenracesi  and  that 
Mcb  bet  exceeded  the  sum  of  10/.  &c. 

At tbe  trial  before  Lit iledak  J.  in  Michaelmas  teriH^  rSSTy 
tbe  counsel  for  the  plaintiff  stated  that  be  would  prove 
tke  oHNiey  sued  for  was  actually  lent  to  tbe  defendant  to 
fsy  his  losses  at  the  Derby  at  Epsom  in  1833;  and  he 
esHsd  a  witness  named  WttienhaU,  who  stated  that  he  re- 
BMmbered  being  on  one  occasion  at  TatttnaWs  when  be 
mm  tbe  plaintiff  band  the  defendant  a  500/.  note»  for  which 
iIk  defendant  expressed  his  gratitude.  The  plaintiff  then 
pit  in  tbe  following  instrument,  stamped  with  an  agree* 
wnt  stamp  :— 

'  I  agree  to  pay  to  Mr.  Charles  Davietf  or  his  order,  the  sum  of  695/. 
l^HHtthnciitft;  viz.  the  first  instalment  to  be  paid  on  Monday  next, 
JvoelO,  1833,  being  TOOL;  the  second  on  the  settling  day  aiDoncaster 
>fttr  the  St.  Leger,  being  150/.;  the  third  on  the  settling  day  at  Don- 
ctiter  after  Epsom,  1834,  being  150/.;  and  the  fourth  on  the  settling 
<1<J  It  Doncaster  after  the  St.  Leger,  1834,  being  100/. ;  the  remainder, 
^9  to  go  as  a  set-off  for  an  order  of  Mr.  Retinoids  to  Mr.  ThomptoHf 
^  the  remainder  of  his  debt  owing  from  C.  Davies  to  him. 

*<  (Signed)  Jamet  WUkinton. 

"  Windsor,  June  7,  1833." 

The  defendant  objected  tliat  this  instrument  was  a  pro- 
ttitsory  note,  and  should  be  stamped  accordingly,  and  he 
cited  Green  v.  Davies  (a).    The  learned  judge  thought  it 
was  properly  stamped  as  an  agreement,  and  referred  to 
Leeds  v.  Lancashire  (6),  but  reserved  the  point.     Tbe  de- 
fendant then  called  witnesses  to   prove  that  the   money 
owing  to  the  plaintiff  was  for  bets  lost  at  horse-races,  but 
the  jury  found  a  verdict  for  the  plaintiff^  damages  400/. 

(a)  4  B.&C.  235;  S.  C.  6  D.  &  R.  300. 
(6)  2  Camp.  205. 

VOL.  II.  S 
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Plati,  in  the  same  term,  obtained  a  rule  nisi  to  ea 

nonsuit,  on  the  grounds^  first,  that  the  instrument  was  a 

9.  missory  note ;  secondly,  that  if  it  was  an  agreement  it 

WiLKnrsoN.    fiudum  pactum^  as  there  was  no  consideration  for  it; 

thirdly,  that  there  was  a  variance  between  the  evidence 

the  consideration  stated  in  the  first  count, 

Thesiger  and  Humfrey  now  shewed  cause.  In  Grti 
Davies{a)^  where  the  instrument  contained  an  unco 
tional  promise  to  pay,  without  any  thing  engrafted  upo 
it  was  properly  held  to  be  a  promissory  note;  but  in  X 
V.  Lancashire  (b),  where  the  instrument,  after  commen 
as  a  promissory  note  in  the  usual  form,  contained  an 
dorsement  that  the  sum  mentioned  in  the  note  should 
be  called  for  for  six  months,  it  was  held  that,  between 
original  parties,  it  was  an  agreement  only,  and  not  a  t 
So  in  Bolton  v.  Dugdale  (c),  where  the  instrument 
"  Received  and  borrowed  of  A.  B.  30/.,  which  I  proi 
to  pay  with  interest  at  the  rate  of  51.  per  cent.  I  also 
mise  to  pay  the  demands  of  the  sick  club  at  H.  in  pa 
interest;"  it  was  held  to  be  an  agreement.  These 
cases  dispose  of  the  objection,  for  they  shew  that  the  • 
dition  as  to  the  application  of  the  9^/.  by  way  of  set-off  c 
be  incorporated  in  the  agreement.  With  regard  to  the  ag 
ment  being  nudum  pactum^  it  is  not  to  be  distinguii 
from  an  I  O  U^  in  which  no  consideration  is  ever  sta 
and  as  to  the  variance  which  is  alleged,  it  is  quite  imnc 
rial,  for  there  is  a  count  on  an  account  stated,  and  as  tl 
was  evidence  of  there  having  been  money  lent,  this  ag 
ment  was  evidence  of  the  accounting. 

Piatt  and  Ball,  contr^.   It  is  submitted  that  the  instrnn 
is  a  promissory  note.   It  is  an  order  for  the  payment  of  a 
of  money  at  stated  periods  completely  within  the  word 

(a)  4  B.  &  C.  235 ;  S.  C.  6  D.  &         (c)  4  B.  &  Ad.  619;  S.C. 
H.306.  &M.  418. 

(6)  2  Camp.  205. 
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the  Stamp  Act(a).  Leeds  v.  Lancashire  (h)  was  a  case  where 
the  negotiability  of  the  instrument  was  destroyed  by  the 
indorsement;  and  both  in  that  case  and  Bolton  y.  Dug* 
dale(c)  it  was  not  certain  what  sura  of  money  was  payable 
under  the  order.  [Patieson  J.  According  to  the  report  of 
Bolton  V.  Dugdale,  in  1  Nev.  &  Man.  412»  that  certainly 
seems  to  have  been  the  ground  on  which  the  judgment  of 
die  Court  proceeded  (cf).]  It  was  uncertain  how  much 
■oney  was  payable  to  the  sick  club  in  that  case,  but  under 
dit  present  instrument  no  more  than  600/.  could  ever 
become  payable.  Haussoullier  v.  Hartnnck  (e),  and  Dixon 
hNuitall(/),  are  both  cases  in  which  the  instrument 
eoDtained  a  term  ultri  the  promise  to  pay  a  sum  of  money^ 
end  yet  they  were  held  to  be  promissory  notes.  Secondly, 
if  the  instrument  amounted  to  an  agreement,  it  was  void 
for  want  of  a  consideration  being  expressed.  The  decla- 
ntion  alleges  that  the  plaintiff  and  defendant  accounted, 
ladi  in  consideration  thereof,  the  defendant  promised  ac- 
cording to  the  terms  in  the  agreement,  but  no  accounting 
whitever  was  proved.  From  all  the  cases  since  Wain  v. 
Warlters  (g),  it  is  clear  that  an  agreement  must  contain  the 
consideration,  as  well  as  the  promise.  [Patteson  J.  Why 
would  not  parol  evidence  of  the  consideration  do?  This 
is  not  a  case  within  the  Statute  of  Frauds.]  No  parol 
evidence  was  given.  The  only  evidence  given  was  of 
money  lent,  but  the  declaration  contained  no  count  for 
money  lent.  It  is  laid  down  in  Com,  Dig*  Agreement 
(Bs.)  that  ^when  an  agreement  is  in  writing,  the  consi- 
^sratioa  is  not  inquirable;"  but  that  means  when  the 
^T^ement  is  by  deed.  Evidence,  therefore,  should  have 
been  supplied  of  an  accounting  between  the  parties.  An 
1 01]  first  of  all  was  only  held  to  be  evidence  on  a  count 
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{a)  55  Geo.  3,  c.  184.  Schedule. 
{b)  3  Camp.  205. 

(c)  4  B.  ft  Ad.  619;  S.C.  1  N. 
&M.  412. 

(d)  And  see  Jones  v.  Sitnpson, 
26.&C.S18;5.C.3D.&R.M5; 


and   Hutchinson  v.  Heyworth,   1 
Perr.  &  Da.  266. 

(e)  7  T.  R.  733. 

(  /*)  6  C.  &  P.  320. 

Ig)  5  East,  10. 


1839. 
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Wilkinson. 
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for  money  lent,  Childers  v.  Boulnois  {a),  it  was  afterwards 
held  evidence  on  an  account  stated,  Payne  \.  Jenkins  {b), 
9.  but  an  lO  U  admits  a  debt  due  on  tlic  face  of  it,  and 

Wilkinson,    therefore  it  differs  from  a  promissory  note. 

Lord  Denman  C.J. — This  instrument  certainly  is  a 
promissory  note  up  to  a  certain  point,  but  then  the  re- 
mainder contains  an  agreement  as  to  95/.,  which  is  to  be 
paid  in  a  particular  manner,  and  takes  it,  I  think,  out  of  the 
class  of  promissory  notes,  and  constitutes  it  a  special  agree- 
ment between  the  parties;  the  instrument  therefore  was 
properly  received.  But,  secondly,  it  is  said  that,  if  it  is  an 
agreement,  it  contains  no  consideration  distinct  from  the 
promise.  It  seems  to  me,  however,  that  the  words  '^  I 
agree  to  pay,"  import  a  consideration,  and  that  the  words 
are  equivalent  to  an  acknowledgement  of  owing  the  amount. 
Evidence  was  given  to  shew  that  there  was  money  lent,  and 
the  paper  was  only  put  in  to  prove  that  there  was  such  a 
transaction  between  the  parties,  and  I  think  as  it  was  signed 
by  the  party  charged,  it  was  undoubtedly  evidence  on  this 
point. 

LiTTLEDALE  J. — I  think  the  objection,  that  this  instru- 
ment is  a  promissory  note,  cannot  be  sustained.  It  falls 
within  the  principle  of  the  cases  cited,  though  the  terms  of 
the  instrument  are  somewhat  different.  A  promissory  note 
ought  to  be  certain  and  precise,  without  any  ambiguity  in 
its  terms,  or  as  to  the  amount  payable,  but  if  this  instru- 
ment is  a  promissory  note,  the  condition  as  to  the  95/.  falls 
to  the  ground,  which  could  not  have  been  the  intention  of 
the  parties.  Secondly,  it  is  objected  that  the  agreement 
does  not  contain  any  consideration  on  the  face  of  it,  and 
it  certainly  does  not;  but  the  declaration  states,  that  the 
parties  came  to  an  account,  and  on  the  account  the  de- 
fendant was  found  indebted  to  the  plaintiff  &c.,  and  in 

(fl)  1  Dowl.  «t  Ry.  N.  P.  C.  8.  (ft)  4  C.  &  P.  324. 
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consideration  thereof  made  the  promise,  and  it  seems  to         183^ 
me  that  the  paper  itself  is  evidence  of  the  consideration, 


Da  VIES 


Wilkinson. 


not  indeed  on  the  ordinary  count  for  an  account  stated^  but  v. 

according  to  the  old  form. 

Patteson  J. — Neither  Leeds  v.  Lancashire  (a),  nor 
Bdlon  V.  Dugdale{b),  are  entirely  in  point  with  the  present 
case.  In  Leeds  v.  Lancashire  (a),  the  indorsement  limited 
tbe  negotiability  of  the  instrument,  which  is  an  objection  not 
applying  to  the  present  instrument,  and  in  Bolton  v.  Dug" 
ide(b),  the  judgment  of  the  Court  proceeded  principally 

00  tbe  ground  of  the  sum  to  be  secured  by  the  note  being 
ancertain.  Nor  is  it  necessary  to  decide  whether  an  in- 
strument might  not  be  framed  to  operate  as  a  promissory 
note  and  aTso  as  an  agreement.  In  this  instrument  is  an 
agreement  to  pay  695/.|  and  yet  it  is  clearly  not  a  promise  to 
pay  all  that  sum  in  money,  or  to  one  payee,  and  therefore 

1  think  it  has  not  the  characteristics  of  a  promissory  note, 
but  is  a  mere  agreement  between  the  parties. 

Coleridge  J. — The  point,  as  to  this  instrument  being 
ft  promissory  note  or  not,  is  important,  for  there  is  no  case 
vbich  applies  to  it  exactly.     In  laying  down  a  rule,  as  to 
tbe  stamp  which  a  given  instrument  requires,  we  ought  to 
be  careful  to  make  it  depend  on  the  essential  characteris- 
tics of  the  instrument ;  for,  although  there  may  be  a  case 
>s  my  learned  brother  has  observed,  in  which  an  instru- 
oieDt  may  operate  both  as  a  note  and  as  an  agreement, 
it  would  be  inconvenient  to  make  two  stamps  necessary ; 
tbe  stamp  therefore  should  be  selected  according  to  the 
governing  character  of  the  document.     On  looking  to  this 
iDstrumeot  there  can  be  no  doubt  it  is  an  agreement,  not 
indeed  containing  a  consideration,  as  it  need  not,  for  it  is 
not  within  the  Statute  of  Frauds,  and  the  consideration 


(«)  2  Camp.  205.  (6)  4  B.  &  Ad.  619 1  S.C.I  N. 
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may  be  supplied   by  parol  evidence.     The  prope 

therefore  was  affixed. 

V,  Rule  refu8< 

Wilkinson. 

(a)  The  rule  was  made  absolute  for  a  new  trial  on  the  evi* 


Tuesday, 
April  30ih, 

Where  the 
town  clerks  of 
a  borough 
always  exer- 
cised the  office 
of  clerk  of  the 
peace  by 
themselves  or 
deputy,  with- 
out any  formal 
appointment 
thereto  :— 
Held,  that 
the  deputy 
town  clerk  was 
not  liable  to 
penalties  under 
the  22  Geo.  2, 
c.  46,  for  prac- 
tising as  an 
attorney  at  the 
borough  ses- 
sions, without 
proof  of  his 
having  acted 
as  deputy  clerk 
of  the  peace. 


Faulkner  v.  Chevell. 

JJEBT  for  penalties.  The  first  count  of  the  dei 
stated  that  Charles  P.  Harris,  before  &c.,  was  cler 
peace  for  the  town  of  Cambridge,  and  the  defend 
was  the  deputy  of  the  said  Harris,  so  being  and 
clerk  of  the  peace  as  aforesaid,  and  that  the  defer 
being  such  deputy  as  aforesaid,  after  the  29th  Se[ 
1749*  and  within  the  space  of  twelve  months  nex 
the  commencement  of  the  suit,  to  wit,  on  the  301 
1834,  at  the  general  quarter  sessions  of  the  pe 
holden  at  the  Guildhall  of  the  said  town,  in  and 
said  town,  being  the  town  where  the  defendant  c 
his  office  of  such  deputy  as  aforesaid,  before  T. 
others,  justices  8cc.,  did  act,  and  presume  to  ac 
attorney  for  one  James  Davey,  &c.,  contrary  to  the 
the  statute,  &c.  There  were  other  counts  for  actii 
attorney  at  subsequent  sessions.  Plea,  not  guilty. 
At  the  trial  before  Park  J.  at  the  Cambrido:eshir 
assizes,  1837>  it  appeared  that  the  action  was  brc 
recover  penalties,  on  the  22  Geo.  2,  c.  46,  s.  14(a), 


(a)  Tliat  sect,  enacts,  "  And  to 
the  end  that  justice  may  be  impar- 
tially administered  in  the  several 
general  or  quarter  sessions  of  this 
kingdom,  be  it  further  enacted  by 
the  authority  aforesaid,  that  no 
clerk  of  the  peace,  or  his  deputy, 
nor  any  under-sheriff  or  his  deputy, 
shall  from  and  after  the  said  2(Hh 
day  of  September  (viz.  1749)  act 


as  a  solictor,  attorney,  01 
sue  out  any  process  at  ai 
or  quarter  sessions  of  th< 
be  held  for  such  count 
division,  city,  town  cor] 
other  place  within  Uus 
where  he  shall  execute  th 
clerk  of  the  peace,  or  de] 
of  the  peace,  under-shei 
deputy,  on  any  preteaa 
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iag  as  an  attorney  at  the  borough  sessions  of  Cambridge; 
the  defendaDt  being  (as  was  alleged)  deputy  clerk  of  the 
peace.  The  plaintiff's  counsel  contended  that  it  was  suffi- 
cient for  him,  under  the  plea  of  not  guilty,  to  prove  merely 
specific  acts  by  the  defendant,  as  an  attorney,  at  the  quarter 
sessions,  without  proving  him  to  be  a  deputy  clerk  of  the 
peace.  The  learned  judge  thought  that  the  plea  of  not 
gnilty  threw  the  whole  burden  of  proof  upon  the  plaintiff, 
bttt  bis  lordship  reserved  the  point.  The  plaintiff  then 
opened  the  following  case  against  the  defendant,  viz.  that 
tbe  office  of  clerk  of  the  peace  of  the  borough  of  Cam- 
bridge had  always  been  incident  to  the  office  of  town  clerk, 
and  the  duties  of  it  performed  by  the  town  clerk,  or  his 
deputy,  without  any  appointment  whatever.  In  the  7 
Geo.  4,  a  local  act  was  passed  for  building  a  gaol  in  Cam- 
bridge, which  directed  the  site  to  be  conveyed  to  the  clerk 
of  the  peace,  and  the  land  was  accordingly  conveyed  to  the 
tben  town  clerk.  In  June,  1830,  Mr.  Harris  was  ap- 
poioted,  under  the  corporation  seal,  to  the  office  of  town 
derk  of  the  borough  of  Cambridge,  and  enjoyed  the  said 
oiEce,  by  himself  or  his  sufficient  deputy,  during  good 
behaviour.  Immediately  on  Mr.  Harris's  appointment  he 
appointed  the  defendant  his  deputy,  who  also  received 
the  appointment  of  deputy  town  clerk  from  the  corpora- 
tion. After  the  first  election  of  councillors  under  the  muni- 
cipal reform  act,  the  town  council  of  Cambridge  removed 
Burris  from  his  office  of  ''  town  clerk,"  and  appointed 
Mr.  Gunning  in  his  stead.  Immediately  upon  this  Harris 
handed  over  to  Gunning  the  draft  indictments  he  had  pre- 
pared for  the  then  ensuing  borough  sessions,  with  a  blank 
in  them  for  the  name  of  the  clerk  of  the  peace,  which  Gun^ 
nmg  filled  up  with  his  own.     Gunning  had  no  specific  ap- 


ever ;  bot  if  any  clerk  of  the  peace 
or  bis  depntjr,  or  vmy  ander-shcriff 
or  bn  deputy,  shall  presame  to 
act  as  a  solicitor,  attorney,  or 
agent  aforesaid^  such  cUrk  of  the 


peace  or  his  deputy,  iinder-sberifi* 
or  his  deputy  respectively,  shall 
be  subject  and  liable  to  a  like 
penalty  of  50/.,  to  he  recovered  iu 
manner  aforesaid.'' 


Favlkneb 
Chevell. 
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pointmeDt  to  the  office  of  clerk  of  the  peace,  but  acted  itL. 
and  exercised  that  office  by  virtue  of  his  appointment 
town  clerk.  It  was  also  opened  that,  by  arrangement 
tween  Mr.  Harris,  while  town  clerk,  and  the  defendant,  the 
former  conducted  the  business  at  sessions  as  clerk  of  the 
peace,  and  the  defendant  the  general  businesa  of  town 
clerk.  Proofs  were  then  given  of  the  defendant  having 
acted  as  an  attorney  for  various  parties  at  the  aessioBi. 
The  learned  judge  was  of  opinion  that  the  plaintiff  wu 
bound  to  make  out  that  the  defendant  was  depmty  ckriL 
of  the  peace,  and  that  he  had  acted  as  such,  and  that  proof 
of  his  being  deputy  town  clerk  did  not  shew  him  to  be 
deputy  clerk  of  the  peace.  The  defendant  then  profed 
that  he  had  never  acted  at  any  one  sessions  as  a  deputy 
clerk  of  the  peace,  and  he  also  proved  an  appointment,  by 
the  Duke  of  RtUfand^  as  cki^os  rotulorum  of  the  borough 
of  Cambridge,  of  Mr.  Harris  to  the  office  of  clerk  of  the 
peace,  dated  19th  May,  1830;  the  office,  however,  was  at 
that  time  full,  Wldte^  the  then  town  clerk,  not  having  been 
removed  until  the  31st  of  the  same  month.  The  learned 
judge  then  asked  the  jury  whether  the  defendant  had  ever 
acted  as  deputy  clerk  of  the  peace,  and  on  their  replying  in 
the  negative,  he  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict. 


Kelly,  in  Easter  term,  1837,  obtained  a  rule  nisi  accord* 
iugly,  on  the  ground,  first,  that  under  the  plea  of  not 
guilty,  the  fact  of  the  being  and  having  acted  as  a  deputy 
clerk  of  the  peace  was  admitted  on  the  record,  but  on  ai^ 
gument  of  the  rule  this  day,  he  abandoned  the  point,  on 
the  authority  of  Earl  Spencer  v.  SwanneU{a),  and  Jones  v* 
Williams{b):  secondly,  that  on  the  evidence  the  defendant 
was  shewn  to  be  the  deputy  clerk  of  the  peace,  and  that 
being  clothed  with  the  legal  right  to  execute  the  office,  he 
brought  himself  within  the  penalties  of  the  statute,  although^ 


(d)  3  M.  &  W.  154. 


(6)  4  M.  &  W.  375. 
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bis  principai  had  discharged  the  duties  of  clerk  of  the 
peace. 

B.  Jndrems,  and  ByleSf  now  shewed  cause.  The  ££ 
Ga.1l,c.  46,  being  a  penal  aet»  it  is-  necessary  to  prove 
tke  defendant  ta  be  strictly  within  theenactmenly  in  order 
lo  enable  the  plaintiff  to  recover  the  penalties*  It  was  ne- 
cemry  therefore  to:  prove  that  the  defendant  was  deputy 
dcrk  of  the  peace>  and  also,  that  he  executed  the  office. 
HiephnBtiff  proved  neither.  It  would  appear  that  there  was 
iMBedisputein  Cambridge  as  to  tiie  right  of  appointment  to 
tk  office  of  dcrk  of  the  peaoe^  but  it  is  quite  clear  that  in 
Umj,  18dOg  the  Duke  of  Rutland,  as  custos  rotulorum^  ap« 
poimed  Harris  clerk  of  the  peace;  and  that  he  acted  under 
dut  appoiDtment,  and  that' he  has  acted  ever  since  as  derk 
if.the  peace.  A  month  after  that  appointment  he  was  a^ 
pooled  town  clerk  by  the  corporation^  and  appointed  the 
defeadant  aa  his  deputy »  but  only  to  the  office  of  town 
ckrk.  The  two  offices  are  quite  distinct,  and  are  held  by 
liffeient  tenures,  for  by  1  W.&  M,  c.  21,  s.  6,  derks  of 
the  peace  are  removable  at  will,  whereas  the  town  clerk 
Mds  during  good  behaviour. 

But,  even  if  the  defendant  were  a  deputy  derk  of  the 
peace,  it  would  be  necessary  to  prove  that  he  had  executed 
the  office,  as  that  is  another  ingredient  of  the  offence  as 
coQUined  in  the  statute.  This  the  plaintiff  completely 
failed  in  proving. 

Kelly  and  Crunnmg,  contrfl.  The  defendant  is  clearly 
within  the  purview  of  the  statute  which  was  passed  **  to 
the  end  that  justice  might  be  impartially  administered  at 
qaarter  sessions,"  for  if  a  town  clerk  and  his  deputy  may  ar-* 
range,  the  latter  to  transact  the  business  of  town  derk,  and 
the  former  that  of  clerk  of  the  peace,  with  impunity,  it  is 
dear  that  the  grossest  partiality  may  be  displayed  by  the 
derk  of  the  peace  at  sessions  on  behalf  of  his  deputy. 
But  the  defendant  is  also  within  the  words  of  the  statute* 
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No  mere  arraagemeDt  of  the  kind  suggested  can  hsve  tb^ 
effect  of  averting  legal  consequences  from  certain  definite 
acts.     Suppose  two  partners  in  trade  agree,  one  to  tak^ 
upon  himself  one  portion  of  the  bnsiness,  and  the  other  ^ 
different  portion,  would  that  prevent  their  being  paitaera 
in  the  whole?    With  regard  to  proof  of  an  appointment  of 
the  defendant  as  deputy  clerk  of  the  peace,  suppose  an  ad 
bad  imposed  penalties  for  acting  as  deputy  clerk  of  the 
peace,  and  an  action  had  been  brought  against  the  defend- 
ant for  penalties  for  acting  without  being  duly  qualified, 
would  it  not  have  been  sufficient  to  shew  that  the  towa 
clerk  and  his  deputy  had  always  acted  as  clerk  of  the  peace 
without  any  specific  appointment?    As  far  back  as  the  cor- 
poration documents  extended  there  never  had  been  an  ap* 
pointment  to  the  clerkship  of  the  peace  (except  the  solitary 
one  by  the  Duke  of  Rutland  in  1830)  and  therefore  unless 
the  office  be  incident  to  that  of  town  clerk,  there  never  has 
been  a  good  clerk  of  the  peace  at  Cambridge.     But  the 
appointment  by  the  Duke  of  Rutland  was  utterly  void,  it 
was  unsupported  by  any  evidence  of  the  right  to  appoint^ 
and  the  custos  rotulorum  of  a  borough  has  no  right  to  ap- 
point a  clerk  of  the  peace  (a).     In  Hughes  v.  StrackanHk) 
the  only  proof  of  the  town  clerk  of  Liverpool  being  also 
clerk  of  the  peace  was  his  acting  in  the  office,  as  in  the 
present  case.     And  the  circumstance  of  Harris,  the  d»« 
fondant's  principal,  giving  up  the  office  of  clerk  of  the 
peace  upon  his  removal  from  that  of  town  clerk,  and  hand- 
ing over  the  draft  indictments  to  his  superior  is  a  complete 
proof  of  the  union  of  the  two  offices.    There  was  no  ne- 
cessity, therefore,  to  prove  an  express  appointment.    As  it 
appears  that  the  appointment  to  the  office  of  town  deik 
carried  with  it,  as  incident  thereto,  the  clerkship  of  the 
peace,  the  appointment  of  the  defendant  as  deputy  town 
clerk  included  ail  the  duties  incident  to  the  office.     For  it^ 
is  essential  to  the  office  of  a  deputy  to  have  all  the  func^ 


(a)  See  37  ffen.  8,  c.  1 J  1  TF.  4* 
Jft  c*  81,  s.  6. 


(6)  4a&C.  IST;  iS.C.  6D- 
&R.2J9. 
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doDS  of  the  principal,  and  a  covenant  to  limit  the  powers 
of  the  deputy  is  void;  Parker  v.  Rett  {a),  Godolphin  v. 
iyor{b),  Com.  Dig.  Officer  (D.  3.)  As  the  defendant 
therefore  was  entitled  to  act  as  clerk  of  the  peace  when  his 
principal  was  not  present,  the  mere  fact  of  his  not  having 
perionally  acted  in  the  office  cannot  relieve  him  from  the 
peailties.  This  appears  from  Stanley  v.  Dodd{c).  There, 
is  sn  action  against  the  defendant  for  supplying  goods 
for  the  maintenance  of  the  poor,  whilst  he  was  a  guardian 
of  the  parish,  it  was  held  not  to  be  necessary  to  prove  that 
be  hid  acted  as  guardian  of  the  poor.  It  is  true  that  on  a 
lew  trial  of  that  case(c2),  the  defendant  was  not  held  liable 
to  the  penalty,  but  that  was  on  the  ground  of  the  act  of 
ptfliament,  by  virtue  of  which  he  became  guardian  of  the 
poor,  having  been  repealed,  therefore  the  decision  in  the 
first  case  is  unimpeached. 
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Lord  Denmat«  C.  J.*— I  think  the  course  taken  by  the 
ktmed  judge  at  the  trial  was  perfectly  correct,  and  that 
the  DODsuit  must  stand.    The  declaration  charges  the  de- 
fendant with  being  deputy  clerk  of  the  peace  for  the  town 
of  Cambridge,  and  that,  so  being  such  deputy  as  aforesaid, 
f      al  the  Cambridge  quarter  ssessions,  in  and  for  the  said 
town  (being  the  town  where  he  executed  the  office  of  such 
^puty,)  he  presumed  to  act  as  an  attorney.     Now  sup- 
potiog  the  declaration  to  be  properly  framed  in  thus  stating 
^t  the  defendant  executed  the  office  of  deputy  clerk  of 
^e  peace  in  the  town    of  Cambridge^  the   evidence  has 
^mpletely  failed  to  shew  that  he  did  so  execute  it.    This 
^  fatal,  for,  as  the  22  Geo.  2,  c.  46,  mentions  both  the 
derk  of  the  peace  and  his  deputy,  a  personal  acting  by  the 
latter  in  the  office  is  required  to  bring  him  within  the  pro- 
nsiona  of  the  statute.     It  is  true  that  the  act  may  be  in 
some  measure  defeated  by  an  arrangement  such  as  was 


(a)  lSalk.95;  5.C.lId.Rayni. 
658. 
(fr)  3  SalL  351. 


(c)  1  D.  &  R.  39r. 
yd)  3  D.  &  R.  809. 
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alluded  to  in  the  argument,  but  we  cannot  add  a  new  term 
to  the  statute. 

At  the  same  time  I  cannot  assent  to  some  of  the  argu- 
ments urged  for  the  defendant,  as  I  do  not  think  it  neces- 
sary that  an  actual  appointment  as  deputy  clerk  of  the  peace 
should  be  shewn,  for  if  he  had  been  proved  to  have  acted  in 
the  office  that  might  have  been  sufficient.  On  the  other 
handy  the  production  of  an  appointment  to  the  office  would 
not  be  sufficient  to  shew  that  the  penalties  had  been  in* 
curred  unless  there  had  also  been  an  acting.  The  case  of 
Stanley  v.  Dodd{a)  is  quite  inapplicable,  because,  by  the 
provisions  in  the  act  there  proceeded  upon  (6),  no  guardian 
of  the  poor  is  to  provide  &c.  for  the  poor,  if  therefore  the 
defendant  in  that  case  was  a  guardian  of  the  poor,  his 
having  acted  or  not  in  the  office  would  not  make  any  dif- 
ference. 


LiTTLEDALE  J. — The  defendant  cannot  be  considered 
to  have  filled  the  office  of  deputy  clerk  of  the  peace.  He 
certainly  never  acted  in  it,  and  he  was  never  so  appointed, 
but  was  only  appointed  deputy  town  clerk. 


Patteson  J. — I  am  not  at  all  satisfied  that  the  defend^ 
ant  ever  did  fill  the  office  of  deputy  clerk  of  the  peace. 
But,  even  supposing  Mr.  Kelli/*s  argument  valid,  that  the 
clerkship  of  the  peace  is  incident  to  the  office  of  town 
clerk,  as  they  are  certainly  distinct  offices,  it  would  by  no 
means  follow  that  an  appointment  as  deputy  town  clerk 
would  also  enure  to  create  him  deputy  clerk  of  the  peace. 
And  the  fact  of  his  never  having  acted  in  the  latter  capa- 
citv  would  shew  that  it  never  was  intended  to  create  him 
deputy  clerk  of  the  peace.  On  turning  to  55  Geo.  3,  c* 
137,  8.6,  on  which  Stanley  v.Dodd[a)  was  decided,  it 
appears  the  words  there  imposing  a  penalty  on  a  guardian 
supplying  the  poor,  extend  to  the  time  during  which  he 
shall  hold  the  office.     But  in  the  present  case  the  penalty 

(a)  1  Dow.  &  R.  397.  (6)  55  Geo.  3,  C  \Zt^  s.  6. 
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is  for  acting  as  attorney  where  the  party  executes  the  oiBce 
of  deputy  clerk  of  the  peace;  he  must  have  acted  in  the 
office,  therefore,  before  be  can  be  made  liable. 

Coleridge  J. — It  was  contended  in  argument  that  an 
acting  by  the  principal  is  sufficient  to  make  the  deputy 
liable.  But  this  is  a  very  novel  construction  of  a  penal 
act.  If  indeed  there  were  two  partners  in  a  business,  the 
acting  by  one  might  perhaps  make  the  other  liable,  or  the 
acting  of  the  deputy  might  make  the  principal  liable, 
tboogh  neither  of  these  cases  is  free  from  doubt,  but  to 
contend  that  the  act  of  the  principal  makes  the .  deputy 
liaUe  to  penalties  is  quite  untenable. 

Rule  discharged. 


Faulkner 

V. 

Chevell. 


Brunskill  v.  Robertson,  Esq.  (a) 

V/ASE.    The  declaration  stated  that  whereas  one  Frede*  A  declaration 
nci;  S/t/<fJ^,  who,  before  and  at  the  time  of  making  the  \rhenck^L 
wrest  thereinafter  mentioned,  was  known  as  well  by  the  ^lio  before 

^^  his  Arrfiflt  WAS 

name  of  William  Studdy  as  by  the   name  of  Frederick  known  aa  well 

S^udJVi  whereof  the  defendant  then  had  due  notice,  and  ^J  iJj?  "**"*® 
^,         .  1  .  °^  TFi^wwi  as 

which  said  Frederick  Studdy  had,  before  the  accruing  of  of  Frederick, 

Ike  debt  to  the  plaintiff  thereinafter  mentioned,  oftentimes  defendant^had 
><linitted  to  the  plaintiff  that  he  was  known  by  the  said  notice,  and 
o«meof  IVilliam  Studdy,  whereof  the  defendant  had  also  accruing  of  the 

*ltte  notice  at  the  time  of  the  said  arrest,  had  become  in-  ^?^^  ^^^^'  , 

times  admitted 

(a)  Decided  February  4th  at  the  vacation  sittings  after  last  Hilary  to  the  plaintiff 

lenj^  that  he  was 

known  by  the 

Umtcf  WHUam,  was  arrested  by  the  defendant,  as  sheriff,  under  a  writ  issued  at  the 

tintiflP's  soit,  and  describing  S.  as  William  S.,  and  tliat  the  defendant  took  an  insufficient 
1-bond,  and  released  him,  whereby  &c.  The  plea  traversed  that  the  defendant  had 
notice  that  5.  was  as  well  known  by  the  name  of  William  as  of  Frederick,  and  alleged 
new  matter  with  a  verification.  On  demurrer  to  a  subsequent  part  of  the  pleadings, 
held  that,  as  the  plea  denied  that  the  defendant  had  notice  as  above,  it  was  an  answer 
to  the  came  of  action  in  the  declaration,  for  that  the  allegation  as  to  5.'s  admissions  to 
the  plaintiff  was  mere  evidence,  and  that,  as  the  sheriff  would  have  been  justified  in  lei- 
ttog  the  pfisoner  go  at  any  timei  he  had  not  by  taking  a  bail-bond  rendered  himself 
liable  oo  the  ground  that  be  had  exercised  bis  election  to  treat  the  arrest  as  valid. 
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debted  to  the  plaintiff  in  a  large  sum  of  money,  exceedinf 
^/.y  to  wit  Slc.,  upon  and  in  respect  of  certain  causes  o 
action  before  then  accrued  to  Uie  plaintiff  against  the  sail 
Frederick  Sluddj/f  and  the  said  Frederick  Studdy  being  8< 
indebted,  the  plaintiff,  for  the  recovery  of  bis  said  debl 
afterwards,  to  wit,  on  8ic.  sued  out  a  capias  against  the  sai 
Frederick  Studdy  by  the  name  of  William  Studdy,  directe 
to  the  sheriff  of  Devon,  by  which  said  writ  our  lord  th 
king  commanded  the  said  sheriff  that  he  should  omit  noi 
&4:.,  but  that  he  should  enter  and  take  William  Siudd 
(meaning  the  said  Frederick  Studdy,  who  was  then,  as  afon 
said,  known  as  well  by  the  name  of  William  as  Frederickt 
if  he  should  be  found  in  his  bailiwick,  and  him  safely  kee 
until  he  should  have  given  him  bail  or  made  deposit  wit 
him  according  to  law,  in  an  action  on  promises,  at  the  sui 
of  the  plaintiff,  or  until  the  said  William  Studdy  should  fa 
other  lawful  means  be  discharged  from  his  custody;  an 
our  said  lord  the  king  did  thereby  further  command  th 
said  sheriff  that  on  the  execution  thereof  he  should  delivc 
a  copy  thereof  to  the  said  William  Studdy  (so  named  i 
the  said  writ),  and  our  said  lord  the  king  thereby  require 
the  said  William  Studdy  (so  named  in  the  said  writ)  to  tak 
notice  that  within  eight  days  after  the  execution  thereof  oi 
him,  inclusive  of  the  day  of  such  execution,  he  shouli 
cause  special  bail  to  be  put  in  for  him  in  the  said  action 
and  that  in  default  of  his  doing  so  such  proceedings  migh 
be  had  as  were  mentioned  in  the  warning,  &c.  The  decli 
ration  then  set  out  the  further  commands  on  the  writ^  tba 
the  sheriff  should  return  it^  8cc. ;  and  then  stated  that  i 
came  to  the  hands  of  the  defendant  as  such  sheriff  to  exe 
cute,  indorsed  for  bail,  8cc.  Averment,  that  the  defendan 
executed  the  writ,  and  arrested  Frederick  Studdy,  Sic,  am 
took  a  bail-bond  from  him  and  one  A.  Studdy,  being,  ai 
the  defendant  well  knew,  a  minor, — the  same  bond  bein{ 
void  in  law;  yet  defendant,  not  regarding  his  duty,  &c 
treated  the  same  as  a  valid  bond,  and  thereupon,  withou 
the  plaintiff's  consent,  permitted  Frederick  Studdy  to  escapi 


£A8T£B  TERM,  II  VICT.  271 

ootof  fais  costody,  the  debt  for  which  be  was  arrested  being         1839. 

iwpaid.    ATerment,  that  Frederick  Studdy  did  not  make     J^^^""^^^ 

.  Beunskill 

deposit  or  put  in  special  bail,  or  otherwise  obey  the  writ ;  9. 

(kit  the  defendant  afterwards  falsely  returned  that  the  said  ^obertsoi*- 
WUliam  Studdy  (the  said  Frederick  Siuddy  being,  as  the 
defendant  well  knew,  then  known  as  well  by  the  name  of 
William  as  by  that  of  Frederick)  was  not  found  in  the  baili- 
wick of  the  defendant,  by  means  of  which  premises  the 
pliifltiff  is  injured,  &c. 

Plea :  that  at  the  time  of  the  said  arrest  in  the  declara- 
Inn  mentioned  the  said  Frederick  Studdy  was  not  known, 
nor  had  he,  the  defendant^  notice  that  the  said  Frederick 
SMly  was  known  as  well  by  the  name  of  William  Studdy 
18  by  the  name  of  Frederick  Studdy j  and  he,  the  defendant, 
by  virtue  of  the  said  writ,  took  and  arrested  the  said  Frede- 
rick  Studdy,  as  in  the  declaration  mentioned,  on  the  false 
information  of  the  plaintiff  by  his  agent  in  that  behalf  that 
tte  lakl  Frederick  Studdy  was  William  Studdy,  as  described 
iithe  said  writ;  and  the  defendant  in  fact  says  that  the  said 
Frederick  Studdy,  being  so  taken  and  arrested,  did  not  nor 
would  admit  himself  to  be  William  Studdy,  as  in  the  decia- 
ntioo  mentioned,  but  refused  so  to  do,  and  executed  the 
itid  bail-bond  in  the  declaration  mentioned  in  his  true 
niiDe  of  Frederick  Studdy,    Verification, 

Replication,  that  after  the  making  of  the  arrest  as  in  the 
declaration  mentioned,  and  before  the  taking  of  the  said 
Ul-bond  for  the  due  appearance  of  the  said  Frederick 
Sluddy  to  the  said  writ,  so  issued  at  the  suit  of  the  plaintiff 
M  aforesaid,  according  to  the  exigency  of  the  said  writ,  and 
Wkilst  the  said  Frederick  Studdy  remained  in  the  custody  of 
tke  defendant  by  virtue  of  the  arrest,  the  defendant  appealed 
to  Frederick  Studdy,  and  demanded  whether  he  the  said 
Frederick  Studdy  was  not  the  person  indebted  to  the  plain- 
tiff in  the  sum  of  money  in  respect  of  which  the  said  writ 
in  the  declaration  mentioned  was  issued,  and  also  the  per- 
son meant  by  the  plaintiff  under  the  name  of  William 
Studdy,  in  the  said   writ  mentioned,  and  that  the  said 
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1689.        Fnedfrich  Studdy  thereupoi^y>  before  *  the  taking  6f  '^  the  <  w 

''-^'^^'      beil<4iond,  assented  thet eto v  and  admitted < le  ^ht^  ^efeoik 

^]  that  he  was  Auob'  persoD^  and  >  tkeli  iprohisdd  •  'and  anaan 

RoBBBTsov.    iii^  defendanttbai  he  \vbuld  discbiirge.  the/d«bt'>andj|i 

costs  incurred  by  the  said  arrest  befdteiba^  lime  for  piittii 

m  social  bdltothe'said  writahould  alrive^andi safe* ban 

less  tbe  defeodantj  sobeing  each  sheriff  <  as  >4fore8aid^ipo 

the^onseqneacesof  his  tdkhig'suchibail-btindiaa  ia^ift^ll 

said  cieciaration  iDetitionedy  atidof  bisi  dis«khargiag  Unpyitf 

bM  FreAYick  Sti}ddlf,  oatbf  bris'baid  cusaodyvand  Ibat 

upiMv  the  defondanti  'soibeing-sqchisberiff  ias'aiaresaidi  M 

the!  esid  Usil-bond  acoordiiigiy,!  and*  dikbbcfrgM'-i^'Vflfefa 

Stuidy  oHX  of  his  custody^'  reiyiil^  u^onosach  pmsafii 

Verifioatioii^  8U;.    ■•     .^'         =•'«'   '"i':  .-■ -n   '.  "im*    •"    ^i 

•  Rejoinder  :•  that-  Vtederick  Sinddy,  after'  tbe  a? rest^'d 

not  admit  that  he  waa  WUIiam  ^tuddy^  as«described  in  4l 

wfit  in'  !lbe  declaration'  mentioned/  bnt^  on  die  boBM 

thereof^  Frederick  Studdy^  as  soon'  aa  be  kne#'thaa  il 

person  lagilinstwhonsi  the  wMt  >wba«8ttad  was 'in  tbe  iir 

described  by  then  name  of  fViHuitn'SiudAffto  ^it»-'onte 

«nd  ;irom  thence  continually  wkiist  he' -was 'tinder^ tena 

affirmed;  as  the  fact-was,^  tbat  -be'waa  named  JFVed^i 

}8tMddyi  and  never  bad  be^icailed  or  kmywn  by -tbe  nan 

of  William  Studdy\  and  then  denied-  the  t/dtdityof- d 

arrest,  and,  as  in  the  {rfea  aUeged, -executed  the  said' bai 

bbnd'vli  bis  tiwv9LU»4>fFredkrickShiddy^'>'V^iA6QMtii&m 

Surrejoinder:  that  Frederick  Stwddy<Aidifro%^ik&uii 
ofthe  airestaontinualiy  until  the  time  ^of'bia  discharge  o^ 
of)0U8tody,  admit  that  he  wnasuch  person  is  inthe  piaii 
tiff's  ^replication  is  mentiettiedv' in  manner  and  form  as  lii 
fiUuntiff'hatb  therein  alleged.  -iCDottcluBiontO'ihecountk'y, 

Special  demurrer j  on  tbe  ground  that  the  anttejoittdi 
does  not  take  isbue  on  any  fa^  or  allegation  'Conasiiled  i 
tbe  rejbinda^,  and  tbat  if  ibe  edkl  sbrrejoindel^  contaiaaiia 
answer  to  tbe  said  rejoinder,  by  way  of  confession  an 
avoidance,  it  ought  to  have  concluded  with  a  ver$cat{oi 
and  not  to  tbe  country^  &c. 
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/r,  H,  fVaisoMf  in  support  of  the  demiirrer«  The  decla- 
iBlion  itself  is  either  bud,  or  contains  no  cause  of  action  that 
ii  aoanswered. ^  It. states  that  Siuddy  was  known  by  the 
•Be  iiameaa  well  as  the  other.  This  is  defnied  by  the  plea; 
Ike  rest  of  the  plaintifF's  pleadings  merely  shew  ibat  6Vir</£(y 
via  the  party  intended  to  be  arrested  ;•  so  that  the  sheritf 
votld  have: been  a  trespasser  if  ho  bad  detained  him. 
Sind^  himself^-  if  he*passed  by  o  false  name,  might  be 
fHofped.  iiroiB  denying  it  to  be  his  real  name;  but  the  she- 
liff  was  not  bound  to  detun  him.  In  QHe  v.  Hind$on{a), 
•hich  was  «•  action  of  trespass  against  an  officer  for  taking 
the  goods  of  A»JBi^  the  plea  that  they  were  taken  tinder  a 
(iistriogas  against  C.  X)«  (meaning  the  said  A»  fi.),  to  com- 
pel an  appearance^  and  that  Jl,  B,  and  C;  D.  were' the 
time  person,  was  held  not  to  be  supportable;  and  Lord 
Knyon  there  observed  that  there  was  no  averment  that  the 
phiatiff  was  known  as  well  by  one  name  as  the  other. 
Thu  autbority  was  followed  in  Shadgett  v.  CJipBon(b), 
The  averment  is  denied  in  the  present  case.  So  in  Scan- 
iii9er  V.  Wame(c)f  which  was  an  action  on  a  bail«'bond, 
Ihi  declaration  stated  that  a  writ  was  sued  out  against 
trmi€iiJ(m€§  by  the  name  of  John  Jones;  that  the  aheriff 
urested  him  accordingly^  and  that  tliereupon  the  defendant 
kcame  bound  for  the  appearance  of  Frasids,  arrested  by 
^  name  of  J(An»  The  writ,  proved  at  the  iriaU  com* 
■Mttded  the  sheriff  to  take  John  Joneu  ;  and  Lord  ElknlHh 
ni^h  C.J^  said  that  be  could  not  "bear  that  instead  of 
i»&y  mentioned: in  a  writ,  it  was  meant  that  the  sheriff 
tkottld  arrest  X  F.,*'  and  referred  to  the  case  last  cited. 
Aadeven  assuming  that,  under  the  circumstances  disclosed 
i^lbe  pleadings,  the  sheriff  might  have  arrested  Studdy 
tjihout  being  a  trespasser,  he  was,  at  all  events,  not  bound 
Is  delaio.  him :  Morgans  v.  Bridges  (d).  There  the  sheriff, 
liariog  a  writ  against  Godfrey  Barneii,  arrested  Maurice 
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(a)  6  T  R.  234. 
lb)  8  East,  338. 

VOL.  11. 


(c)  2  Campb.  270. 
((/)  1  B.  &  Aid.  647. 
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Bameti,  who  was  the  real  debtor,  and  had  represented 
bifuself  as  Godfrey.     The  sheriff  was  lolbrmed  of  these 
circumstaiices ;  yet  it  was  heid^  in  an  action  for  an  eaeape^ 
that  be  was  not  bound  to  detain  the  debtor,  though  he 
might  have  been  juUified  in  doing  so.    The  new  rule  (3S 
of  H«  T.  2  WilL  4),  which  says  that,  where  a  defeadaal  is 
described  in  the  process  by  a  wrong  name,  be  shall  not  be 
discharged  out  of  cnstodyj  or  the  bail-bond  be  cancelled^  if 
due  diligence  has  been  used  to  obtain  his  proper  iwsebtis 
a  rule  for  the  regulation  of  practice  between  parties  le  the 
action,  but  does  not  affect  the  general  law,  wJhetber  as  re> 
gards  the  officer  executing  process,  or  the  person  leaistiiig 
it*     Tbis  appears  from  Fmch  v.  Cocken  {a),  wbich  was  debt 
on  a  bail-bond,  and  shews  that  the  bond  taken  in  this 
was  wholly  void. 


Erie,  contrJL   Whether  the  sheriff  was  bound  to  arrest  or 
not,  in  the  first  instance,  he  was  at  all  events  boQnd  to  take 
an  effectual  bail-bond,  after  he  bad  made  hie  election,  bjr^ 
taking  the  bail-bond,  to  affirm  the  arrest.    It  appears  fnxam 
Morgans  v.  Bridges  (b)  that,  where  there  is  in  the  process  J^ 
misnomer,  arising  from  the  misrepresentation  of  the 
arrested,  the  sheriff  has  an  election  whether  to  detain  bii 
or  not.     Now  in  this  case  the  siieriff  made  his  election 
detain  the  prisoner,  and  was  therefore  bound.     The  pi 
denies  the  allegation  that  Studdy  wa»  known  as  well  b^p 
one  name  as  another ;  but,  even  if  that  allegation  be 
out,  there  will  remain  a  good  cause  of  action  on  the 
ration,  wbich  states  that  before  the  accruing  of  the  debt^ 
oftentimes  admitted  to  the  plaintiff  that  he  was  known 
the  name  of  William ;  and  that  is  not  answered  by  the 
If  the  facts  are  to  be  taken  as  they  appear  at  the  end  eithi 
of  the  plea  or  the  rejoinder,  the  defendant  is  eatoppei 
[LUtledalei.  If  that  part  of  the  declaration  whicfa  aaj^^ 
Studdy  was  as  well  known  by  one  name  as  the  other. 


(a)  2  C.  M.  &  R.  196. 


(6)  1  B.  &  Aid.  647. 
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struck  out,  what  remains  is  mere  evidence.]  It  is  treated 
u  an  estoppel  in  Price  v.  Harwood  (a).  There  the  party 
vrested  was  misdescribed  in  the  process  as  John;  but  he 
WIS  held  to  be  estopped  by  having  said  that  his  name  was 
Jofai,  when  interrogated  before  the  process  was  issued.  In 
Crmfiurd  ▼•  Satckwellijb)  it  was  iletermined  that,  as  the 
defendant  bad  omitted  to  plead  a  misnomer,  he  might  be 
taken  in  execution  by  a  wrong  name.  Studdy,  in  this  case, 
ku  not  attempted  to  take  any  advantage  of  the  misnomer, 
add  he  is  estopped  from  doing  so.  In  Newton  v.  Maxroell (c) 
k  did  not  appear  that  the  defendant  contracted  the  debt 
■nder  a  wrong  name.  It  may  be  admitted  that  the  new 
tale  respecting  misnomers  would  not  afford  a  justification 
in  aany  cases  of  mere  mistake,  but  here  there  is  a  quasi 
estoppel. 

W.  H.  Wat9on  replied.  [Littledale  J.  Why  does  the 
plea  not  conclude  to  the  country  ?]  It  is  not  demurred  to. 
The  plea  states  that  Studdy,  at  the  time  of  arrest,  would 
Bot  admit  himself  to  be  William  Studdy,  which  is  quite 
caough  to  exonerate  the  sheriff. 
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IxHd  Dbnman  C.  J. — ^The  declaration  is  good  to  a 

<%rtain  extent.     It  states  that  Studdy  was  as  well  known 

h  the  name  in  the  writ  as  by  his  real  name ;  that  the  she- 

^  arrested  him,  and  took  insufficient  bail.     The  plea  is 

dually  good  to  the  same  extent ;   it  avers  that  he  was  not 

*^^WD  indifferently  by  either  name ;  but  it  is  incorrect  in 

^diog  a  number  of  circumstances  which  are  quite  immate- 

'^^     Of  this,  however,  the  plaintiff  has  no  right  to  com- 

M^n,  as  it  is  occasioned  by  the  allegations  he  himself  has 

^^tf^Mldced  in  his  declaration ;  and  the  question  is,  whether 

^He  declaration  itself  is  good  in  that  respect.     It  states  that 

Wfore  the  debt  was  contracted  Studdy  oftentimes  admitted 

V>  the  plaintiff  that  he  was  as  well  known  by  the  name  of 


(a)  3  Campb.  108. 
{b)  2  Str.  1218. 


(c)  2C.  &  J.  215. 
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William  ?^  .bjft^Jiat,  jOifi  Fr/^ripff^ .  „If j  ii  qp^teAiiJec)  1^ 
ibp.pkH  K^.MrMiiit,dff^&.nQt,flp8w^r,iift..  ..That  cerA^V 

cppsisH^m,  ,Yii|>»h.Miq,  rtf«lai^M^,,9ini;p.^l^p.  wight  /piajf 
adinwwn.>%<i9n?iAW^  awdMrpM;a(Ct„itiat,^^^llfU.  | 
thinJf,lM  Itti9,j4^fil^r^li9ft,ift,t)a<|l|„^i)d,^hf^t,?fp  UiW-^W 

lM,dJ8W«?ipg  thali.^sp,,tj»e,f  o^f,^.J^Ifi^l)  ^|«iw^Mv«j^ 
^\\d  md  tfeftj,  ithougj^.fbiB  ,8b^fiflf.nMg)b^.t^^JM*Ufi^d,th€ 
^Qt,bg^^d  X9  i^Um,M\^kf^^  h^.i«igNt.PX^!CApe;^ntPf 
I.,,4^Q  not  ^h^nl^,.tl^y.^|p^^t.^o,^|l3f,jthf^,U^,HJa^^d.b?:^ 
fol:'a^y,3qbs?4^e;nt  r))isc^r^'iage,j^,^ng  b^il,.if«  in  ,tb 
er([;ift€^,Q( bis  option^.b^cho^e. to, detain t^h^  prifsoqe;^^  ' 
inu^Jiavfe,  r^mnh  /*a<,fbp  ^ftl^r^ff  fliigbh  if.  h^  pl^a^^ 
tb^,pbattc€i,9f,  tbi^.inCwn^VPQ.gij^fenbiip  beiftg  i^rreqi 
Ji^^tJ„if;be^lA^,,hc;l)«q^Id,bft#%  ^ffc^rwfjarda  to.pric^pt 
«^:>y,,ftb^ving,..l^f  ,^4*[ri(^^^  .pwty,  ^rife^tMn 
kQp^7i,a9  Qodfre^,  J{t  would  bW9a?*;  i^atjt^r  qf  eyifi 
i'ajtb^r  tban  of  )aw,;fnd  if,/|fm4f/ce.ba4<;ontracLed  tbe 
in  .^(9  muie  of  purest,,  ^0  douht  Injury  would.  say>, lb 
was  'U9i\v^ll.kuo>VH'^  by. one, jQaJA^i9a.aiiath6r..  ."A$ 
known*'  cannot  mean  *'  as  often  known."  If  the  prii 
a^sent^ilo,  and  aulbQri^qdttbe  fahename;  when  ih^ 
waa  contracted,  that  jA^jQuld :  be  jdeciaive  evid^npe^  ^Bi 
4octrine,libat,  a.ifheriffis  ibpund  t4»,4^M^.oQ  recemog 
inforpiation^i  is  a  very  different,  tbiug.  Heniiglit  be», 
fi^d!batb;,iat4kiing'.tbe  pri^on^r^.svnd^lgain  letting ibii 
a^  aopp  a#  Uiein)i^tak)9  inthc^nama  was  disoo^veried. ,  i 
as,  tbe  declaration  ia  gpodt  tbe  plaa  iii  good^aqdtiw  c« 
i$ion;of  it  with  a  vorilicatiou  is  a  .ground  pf  8p«cii4  dt 
rer  only^,  AH  the  SMbsctquent  pleading!  are  unmaterif 


-  i;i.«  ■■■\ 
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(a)  1  B.  &  Aid.  647. 
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^m-Vo  btHtM^d  AtViVSlftt^^Jfyiils  ii  ^eUkMUMrn  by 

mi;-  tlHf  ■  de«*AtWn' ' W  bid;'  fat '  rtbthitlg  VilllI^  tkainlti  btft    K<>be»t8on. 
JWltrbfiHtirt  eVWikfcy.  -Tbi  dlrtJtf«it!l«tf*'«iat  Sttrfrfj/, 
btfort''%e'''«»Wlratted'''lbe  dtbt'/'drifen' •adriJlrted  bfe'VJ^^^ 

^dMt«id  i^at(m\e>iSMe!ai)H'tf6Uietf  it  yi^ii6tfa^.'"^bW  thbb 

ilS«h*"i**y  -ik'  i*'e»'krto*'H'iJytHe  tfimi'  br  WWiiiM.'^HA 
^\A'k6'hk^e^otii:\ilim"  tU  th^cttiiht^yi"  'h  thvih  '^es  dti 
lifWkitxfe  '<lUi«!'  inibtfitSriiil ,-"it'dMfei"fhirt  He'^MUiUhid 
hMi^lf 'W  M^  irtV/^'<6nr  Ihe'  bd<:jlsitth  df '  IhtJ  'i^ffest,^^  Ifact 
mt  iMe^Ued 'in 'tbb ^kttirHiaa, '  JiHd' the  detyfe!  bf  wilieiy'is 
M'^rouAd'of 'dofife^rioW'^bU  'dvtiidnHc«r-.  ' 'Tfae't^t>)iMtk)n 

(kiKfate-WM  ^J^M*lell'kh6^M^i/'lft//»»l;''arii'  that  t>«<brtetU 
liil>»'4ditiitted  (hi^V'^nJhi  }^^brH^i^iiHfe  d<^»ti<i<M  fikii^'tk)^ 
(hi'ir^levMtt  mbftidr  )(JUh«->pf^tt%tHyAtc«i-«e6nv^sa(ildn 
«i«il*tlr(!'  JhetWtf  ttAi'tiM^  brtKfe  Arrest.  Th^  ir^jdhia^r', 
i»fir«i  it  ^^;'<n(ii^fiArt.<(-th^^{>l^fa.'"Biit  it  i^  tihn^cfe$y*ry 
M'|»1hMagH'th«'  p1(^tkii»^^;'  ih6  Vleda'ttitioih,  as  M'that  fan 

^"  WnilrAii^'Ji^ItUstiot  d^i^d th»t Otfe  kIl^g&(ioin 'in  lb« 
^faiirftion*  hti«^'*beefi'^ffi6ietitl^  >ans^ered  }'b6t^  ton- 

^^tided  'fhttt  »tli«T€^M<iiin^  dll^ation/^  tHikh'  Aene'  i»  no 
'HtBwer^  diit^lbseJU  godd  c^U^blr  detibfi.  I^';  thien;  the 
^^gatioM'tHfli  Sri]rtf%'<iyftertt)M^%<'fadtfifiU^d^Ki9!tiathe' to' be 
^^^iam^Oifgh^   Cledrty  Hot'' f^f  rtife'^Ittirt'^etftd^n  that, 

^VM^^'beigrikiitbdi'M'tScli  ils  «t'^odd'die^t  thbt  fhe*  s|i^rifF 
oogln  tdlMV^  triteff^thepHsdii^f'/ifeann^jitb^' said  that,  on 
V)etter  information,  he  would  be  bound  to  detain  him. 


Coleridge  J. — The  pleadings  are  very  inartificial.    The 
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Bbukbkill 

V. 

RofiEaTsoir. 


CASES  IN  THE  QUEEN  S  BENCH, 

argument  has  been  substantiallj  whether  there  is  a  go< 
cause  of  action  in  the  declaration  and  a  good  defence 
the  plea.  One  cause  of  action  relied  on  is  fully  answere 
so  that  the  plaintiff  is  driven  to  contend  that  he  hat  d 
dared  altogether  upon  two  causes  of  action,  and  that  oi 
of  them  has  not  been  answered.  Now  the  allegation  th 
Studdy  oftentimes,  before  contracting  the  debt,  admitti 
himself  to  be  William^  shews  no  cause  of  action.  Tl 
fact^  as  alleged,  might  be  important  as  evidence ;  but  it 
nothing  more,  for  Studdy  might  have  represented  himsi 
as  William  on  some  indifferent  occasions,  and  his  n 
name,  notwithstanding,  have  been  well  known,  both  wfa 
the  debt  was  contracted  and  when  the  writ  issued.  Tl 
appears  to  me  a  view  of  the  declaration  favourable  to  t 
plaintiff.  But  I  do  not  really  think  the  declaration  shoi 
be  so  read,  but  that  the  unanswered  allegation  is  to 
taken  in  connection  with  the  one  answered;  so  that  t 
plaintiff*  will  then  say  in  effect, — Studdy  was  as  well  kuo^ 
by  one  name  as  the  other,  and,  in  affirmance  of  this,  I  say 
oftentimes  admitted  as  much.  I  do  not  agree  that  the  si 
riff,  having  once  exercised  an  option,  cannot  go  back: 
think  he  should  as  soon  as  he  knows  the  real  name. 


Erie  applied  for  leave  to  amend,  which  was  refused. 

Judgment  for  the  defendant. 


Saiurdavy  Strange  and  another  v.  Price. 

May  4M. 

1.  The  foU   Assumpsit   by  the  indorsees  of  a  bill  of  excbai 
a^rufficienT      against  the  indorser.     Pleas :  1.  That  the  bill  had  not  b 

notice  of  dis- 
honour:— **  S,  &  Co.  inform  defendant  that  A,  JB/s  acceptance  of  875/.  is  ncft  f 
As  indorser,  the  defendant  is  called  upon  to  pay  the  monejr,  which  will  be  expe 
immediately." 

2.  The  words  returned,  dUhonouredy  and  come  back  with  notarial  charges^  appLie 
a  bill  of  exchange,  imply  that  it  has  been  presented  and  refused  payment|  per  Comtii 
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accepted;  2.  That  due  notice  of  dishonour  had  not  been 

giiea  to  the  defendant. 

Strange 

At  the  trial  at  Salisbury,  before  Pattesou  J.,  at  the  sum-    and  another 


ataize$,  1837»  the  following  letter  wafi  relied  upon  by       p  ^* 
tkeplaiatiffa  as  a  notice  of  dishonour: 

"  Swindon,  December  29, 1 8S6. 
Strmigef  Sifange  &  Co.  inform  Mr.  James  Jhict  that  Mr. 
Jdn  BaUarUm*^  acqeptance,  875t,  is  not  paid.    As  indorter,  Mr,  Price 
b  called  upon  to  pay  the  money,  which  will  be  expected  immediately.^' 

The  defendant  contended,  on  the  authority  of  Hartley  v. 
Gne(a)  and  Soiarie  v.  Palmer  {h),  that  the  notice  was  in- 
saficieBt;  the  learned  judge  reserved  the  point,  and  tho 
Tvdkt  passed  for  the  plaintiffs, 

Erie  having  obtained  a  rule  nisi  to  enter  a  nonsuit  in  the 
eiiiiiDg  Michaelmas  term, 

Crowder  and  Ball  now  shewed  cause.  Before  Hartley 
^iCati{a),  the  doctrine  in  which  was  carried  farther  in 
SAirte  V.  Palmer{b),  it  was  always  considered  that  any 
fona  of  notice  of  dishonour  was  sufficient  which  stated 
tktt  the  bill  was  not  paid,  and  that  the  holder  was  looked 
to;  this  was  the  law  as  laid  down  in  Tindal  v.  Brown {c), 
vni  the  alteration  of  it  by  the  two  former  cases  has  not  met 
with  the  approbation  of  the  profession.  The  present  case 
however  is  distinguishable.  In  Hartley  v.  Case  (a),  the 
notice  did  not  state  that  the  bill  was  accepted,  which  the 
present  mentions  expressly,  and  Abbott  C.  J.  admitted  in 
that  case  that  no  precise  form  of  words  is  necessary  in 
the  notice  of  dishonour.  In  Sularie  v.  Palmer  {b)  the 
notice  did  not  state,  either  expressly  or  by  implication,  that 
the  acceptor  had  refused  payment  of  the  bill,  and  it  was 
V^  consistent  with  it  that  the  indorser  had  been  applied 
^  in  the  first  instance.  That  objection  cannot  be  made 
^tt»    The  Courts  have  refused  to  carry  Solarle  v.  Pal- 

(a)  4B.  &  C.  339;  5.C.  6  D.  {h)  7  Bing.  530;   S.  C.  Dom. 

*  R.  505.  Proc.  1  Bing.  N.  C.  194. 

(<r)  1  T.  R.  167. 
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Strange 
mid  anoUier 

V, 

Pbicb. 


CASE9  IN  THS  QUI K(N  B^ABNCH, 

mer.{a)wy  farthcr^'forin.Gnigfloiiiy.  SM^A^)  Mid  Hedgar 
y.,SieaveMou(f),  it  was.  UeU  tfoatfipUcei  alating  lhe;billili«i 
b^en  .r«iUif:f/eid..Hi»i^  auffici^ufi  Btwl  iit . the » httefi  caac  tho 
Court  of  Exchequer  expressly  overruled: a-citQiOfij^if/liMi 
V.  Welsh  {(1),  in  the  Common  Pleas,  in  which  a  contrary 
()epiiiQi^^^4  .^^^  cQtn^UKi  4t  ifl  .uwiihsiSiMiBotAam  v. 
W^t  (A)  M}^^  npticie  .4ifi  not  et^  tlmt  iba^Mlt  ha^  Imhi 
retvy^njB.d  with  cjjtfjirges,  ,a,s.j^  did  'miCimgtmf  'v^iSmithilf), 
\^i^t  PiffM^^^  in  .^U^(  j;»se..oxpiiesdy:4ifw:laifMd  dwidu^ 
pn.jL^at.^sMnctioQ^  .  In  liauIdU^  vi4  c;iMUj^(i:)  t%  simihr 
()M&sti,qq  Gj^c)  f^|;^in;b^fQre;UiQ  C^wt  of.Coniuioo  PJeasi 
^d  that  CJpiAriliJB^e]i(h'9d>  ^j,difte<i«iMuili  Ki  ffomiv  tltt.de«ah 
sjpn  'm,JiQ^Um,S'  JfW5A.((ii).  . :In.,^ilijjtt|CBei  latter  caaos 
thfi  words  S^^d  9rq.M  tba  bill.is  rf^Mfrnfid^')tbuAiifiraly:lhe 
wprds  !*,\he  bill  is.  ^Qt  pfiid/'  ^ar^itequAvaknlMi)  TheHroad 
returned  h^s  na,4echoical,\aieniMng.     {Ivj<//f</a/eji.  Tbe 
\>;prd  i:<{(/r/^e<iE..iinpl|##  itlm^.it'  |)(isfc.JbeQU(  JhdiiM9«d'4iv?r.4a 
s^uiG  p.e{|9|0|P, .  ^^d  l}^^  be^ii,  ^em  rf^^-.  to .  th« .  Mdtr,  <biii^ 
ij,^i3, iUfjt,  (/f^,  wQrd..t«;p>ifUf;*liy^flppJwftW«iin  l^f  eatetu 
dishqupAiw,  fof  8Hppqn^..|l^.hp|d(^r4H"/8SWl€!d  tb»>lMU 
selfi  hq  wpul^  op ti  u^q .  the  w.ord  ii> .  :giv4ng  notice.     P^xiU^ 
sffnJ*  There  ja.not(iing  onU^e  faae  of  .tli]s..noiweto  abei^ 
tl^i^);.thp  t>iU  >V9^  d^<^r9nd,tbe^€fQr^  1. feel  it. difficult  to  dia— 
tuiguish  Solajfle  v>  .Pa/weri(^),]   ,  Th^  :defeQdanl  .is  Gallad 
upon  to  p^y  the  jpoM^y».aiid  ho  could  not  bejiable  ool 
the  l^ill  ws^f  dv^,,  la  JSo/arie  Vf  Palmer  i^)  the.  notice 
upt  st^te  \|i9t  the  bill  had.been  accepted.     [MaiieMOii  J^-  No^ 
need  it;  the  bill  must  be  presented  whether  tt^ be  accepts^ 
or  not.]     The  impolicy  of  laying  down  a  rule,  which  wil  i 
require  every  fiold^r  of  A  dialk^ooured  bill  to  hav.6  iiQ  attor-^ 
ney  af  l^is  elbow,  has  been  frequently  reprobated  bj  4b^ 
Courts.  ,  No  technif^al  wprds  can  qk  cfi^ht  to  be'tequtrcdi* 
^  simple,  notice  to  U^e  iqcjoraer.  that  the  bilMias  not  b€eMM 


(a)  7  Bing.  530;  S,  C.  Dom. 
Proc.  1  Bing.  N.  C.  19*. 

(6)  6A.&E.  4^9;  5.C.  2  N. 
&  P.  303. 


(c)  ^  M.  &  W.  799. 
((i)  3  Bing.  N.  6.  668; 
(«)  4Bing.  N.C.411. 
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fH  by  the  ao^^pto/y  atid  timt  tHe 'kiddrsbr  idlboked  t6  fV>t        It^s^. 
pt^oMii^i^  ^Iftbtft »  v^uiti^'  Jn  hh«r.'    No  met cafitHe 't^arr,      '^^'^^ 
•or  nHbed'Mifi  oti^  eltte,^eati  ddubf  <Uiat  ^ii^hinffotlMtib^  ii    ^jid  another 

/|g't.c»>    iJ     li'.H.l//    Ml     ,/K')l*l       I    »(H.»H      i      J.O     »■'     ,'    ^-     '.V  1^'   ^ 

.  JM^Mi^nlfsk':  Tbi^cabeis  noft^'b^'didtkigui^hed'f^ 

c^tto^mrtice  l(»iiUh^1bill  W^  libt  due,  ef  thkt'itte  kcH^ior 

Itdmoll  be«ti'ia{i^lit!d' tbi  for' pay^eAt; '  lti!ye<kn^<^  the 

gibond  of  d^«i»i^ii>  ih  tlMl^'^.  Ghse^l^;  a^>ttr<<he'ii^cek- 

ibp^  tli«nti&ti^e' dtMn^  thM  the^btll'Iiid  B^if^h'ad^l^iftfeA, 

tbubtb^r  giwind  ef  th^ijudgih^f  orfhie'Goi!irt  hiiistl^^vl^M 

Abcasti  i^iz^'*^4li^t$  <hd>  langti^^  \i8«d  fnu^^b^'^^jcU'  aBtb 

eittvc^Molkte'tOTlh^'^rty^ivHirt  thkj  bill  is^'ahd  tHat  V^- 

■enC  of  it  haliib«^  r^u^ed  b^' tile 'irdcept^i^:''  'TfaeeMfeii 

of  G^^ft>Ji\^t^.^ Hfkith  (c) '  •  ^rii'Hedgl^  ' V.  \Ste\AviftsbNXd)  are 

cisay^istiogttibhabl&.'for^ri  b6th>^  thi^kii' Ih^  h^te(i  ^cito:: 

luiis ate> <«tOMi  i  ^eMrked,  ^kW  h'^  ahitbstf  '^  tedhnitiV  W^d; 

indtto most  tek|:^Mtbithat  <:f(Mld'be'u^d/6x(;^|>t'tii^rlf^pi^ 

iahnimed^ix^Mtbw^  h^eld'stiffideMti'iH'  R^boeA'Ad)^'^' V. 

Jb«»^(e).   >fFiii8.|<^s>tfa6'gtduitd  or  tUe 'd^^i<:]ftf^4iV  Hkd^efr 

i^^<«it7eiwdBi(c^);HfcJr  there- iPtfrfre'B J  skid,  "thfe  ^dM 

Hiiirned^ia^Altboista tfechftic^He^m^'iit  ih^ttef^ df "this iiktd^^, 

ttidi«neaiis>that  thebiH  kas  come  to'hlaturtty,  h^sbef^ri'pi^^- 

Mated,  MMt: haisiiM  be^tt'  jiaid;"  in  H^tOitth  s'.'OaidyiJ) 

tb^GoUrt  of 'Cdmm<yfi  Pteas  (Kd'V!6t  overrdli^'tb^fa-  i6>tni^)r 

decisiob  in  JSokt^on  v.  >TFi>M  (g); 'biU'  de^id^d '  tli^  d^i^  'oh 

*eiwrolpi*omi6«'to'«paj'.-'»"""*  "   ^'""^  "*'=  ^'^  "■  ■"" 

<l;idrd^iDsK«iivK<<?.  Ji-^Sdde 'doubt'  d^yiiiiy  hbs  befeh 
*»Owfi  ow^^Moifd  w*P«ii«^)(tt);  but,*  asotiseryi^d  By  my 
•>Mier iPflf*e;  irt^^d^ry*  S^Mwrw^o>Jr (tf y,  we'are  bdliW 
W'itj  and  Itbitik  itgoiek^s'the  pi*es^t^  c^se;'    The  bo'tice 

(fl)  T  Bing.  530;  ^S.C.  Dom.  &  P,  303.  . 

^"h:.  1  Biog.  N.  C.  19-I,  {d)  2  M.  &  W,  7590.= 

(ft)  4  B.  &  C.  339;  S.  C.  6  D. &  , («)  2  M,  &  W.  109. 

^•505.  (/)  4  Bing.  N.  C.  411. 

(f)  6  A.  &  £.  499;  S,  C.  2  N.  (g)  3  Bing.  N.  C.  688. 
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Strange 
and  another 

V. 

Price. 


CASES  IN  THE  QUESN's  BENCH, 

there*  after  describing  the  bill,  stated  that  legal  proceedin 
would  be  taken  for  the  recovery  thereof.  It  might  ha 
been  held,  no  doubt,  on  such  a  notice,  that  the  partj  vi 
fully  apprized  of  the  facts  of  the  case^  but  it  is  clear  tl 
the  law  now  requires  express  notice  of  the  acceptor  bavii 
refused  payment  as  well  aa  of  the  party  being  called  op( 
to  pay. 


LiTTLEDALE  J. — In  general,  no  doubt,  such  a  notice  i 
this  would  give  sufficient  information  to  the  parties  co 
cemed,  but  in  laying  down  a  general  rule  we  must  tal 
care  to  prevent  its  being  too  wide.  Now  it  certainly  is  co 
sistent  with  this  notice  that  the  bill  was  not  presented 
all,  or  that  it  might  not  have  been  paid  through  the  lach 
of  the  holder. 


Patteson  J. — I  granted  leave  to  move  for  a  nonsoit 
this  case,  as  I  thought  it  might  by  possibility  be  ditti 
guished  from  Solarte  v.  Palmer  {a),  and  I  was  anxious  tl 
it  should  be,  but  I  confess  that  I  cannot  distinguish 
It  is  said  that  the  defendant  is  called  upon  to  pay  as  i 
dorser  of  the  bill,  but  so  he  was  in  Solarte  v.  Palmer  { 
and  again  it  is  singular  that  the  date  of  the  bill  and  of  t 
time  of  its  becoming  due  is  not  stated  in  either  case.  I 
not  say  that  it  should  be  stated,  but  it  ought  to  appear 
necessary  inference  that  the  bill  was  due. 

Coleridge  J. — The  word  returned  certainly  does  im| 
that  the  bill  had  been  presented  and  refused  payment, 
also  does  the  word  dishonoured^  and  so  does  the  notificati 
that  the  bill  has  come  back  with  notarial  charges. 

Rule  absolute. 


(fl)  7  Bing.  530;  S.  C.  Dom.  Proc.  1  Bing.  N.  C.  194. 
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De  Gondouin  by  G.  Humbert,  his  next  Friend,  v, 

Lewis  and  Another.  Saturday, 

May  4th, 

IKESPASS  for  $eizing  and  carrying  away  certain  goods  i.  Where  a 
of  tbe  plaintiff,   to   wit,  three  portfolios  and  100  draw-  ^fficriok  by 
ings,  &c.     Plea,  not  guilty.     At  the  trial  at  the  Sussex  force,  from  un- 
sammer  assizes,  1837>    before  Lord  Denman  C.  J.,  the  apasseDger 
foUawing  appeared  to  be  the  facts  of  the  case.   The  plain-  l^i^^ing  f^m  a 

*vr     -tT^  '  t»  '  I  vessel,  a  port- 

ti^  a  French  youth,  arrifed  at  Brighton  by  the  steam-boat  folio  contain- 
oae  evening  in  September  1836,  and  as  he  was  leaving  the  ^J}|^^|j^^^' 
boat,  accompanied  by  a  frieud  who  had  gone  on  board  to  without  mak- 
meethim,  the  defendants,  who  were  Custom-house  officers^  l'iou^"demand: 
umd,  with  some  violence,  a  portfolio  which  the  plaintiff  —Held,  that, 
held  under  his  arm,  and  which  contained   some   school  which  had  not 
drawings  and  a  few  biscuits.     They  refused  to  restore  it  paid  duty, were 
to  hiiDi  but  gave  it  back  to  him  next  morning.     The  notice  feiture,  under 
of  action  given  to  the  defendants  was  signed  by  ''  A.  PUr  ^  ^^  theoffi- 
dier,  solicitor/'  (who  was  the  attorney  conducting  the  suit,)  cer  was  not 
''acting  in   the  behalf  and  as  the  prochein  amy  of  the  p^g^  ^^  ^^qj, 
pUintiff,"  and  it  was  contended  for  the  defendants  that  as  asporiatis^ut, 

.  ^  ,  ,  .  ,  .  per  Lord  Dcn- 

^  infant  could  not  appomt  an  attorney,  the  notice  was  man,  C.  J.  he 
ini.     His  lordship    overruled  the  objection.     The  de-  ^^.^".^^  ^^  ^'^- 

'^  /'  ble  in  an  ac- 

^^ants  then  contended,  that  the  plaintiff  must  be  non-  tion  of  tres- 

^ited,  for  that  drawings  under  the  3  &  4  WiU.  4,  c.  56,  ^^^^^^  Jfi^^ 

^bedule,  were  liable  to  forfeiture^  and  that  the  act  com-  some  attempt 

^'^oed  of  was  a  lawful  seizure  by  the  defendants.     His  conceal  the 

^H^hip  was  of  this  opinion,  and  directed  a  nonsuit,  but  S^^^^' ,, 
.^^    .  /«  .     .  2.  Where  a 

^^ttired  the  jury  to  find  what  damages  the  plaintiff  had  notice  of  ac- 

"^atained^  who  returned  a  verdict  of  one  farthing.  '^^°"  ^^  '^^ 

given  by  "the 

Wallinger  having  obtained  a  rule  in  the   subsequent  ^"^J^^.t^"^ 
^'lichaelmad  term,  to  set  aside  the  nonsuit.  Held,  that  a 

notice  signed 
by  "A.  P.,  50- 

Sir  J.  Campbell  A.  G.  and  Spankie  Serjt.  now  showed  licitor,  as  the 

prochein  amy 
(a)  The  acts  relating  to  the  cus-      case,  are  contained  in  the  3  &  4  ^.^Ij®  p1^?' 
Vmii|  and  cited   in  the  present      WiU.  4,  cc.  50  to  56.  ^^  sufficient! 
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1899:        cdtt^e.    The  preliminary  question  is^  tv'hetber  ti  good  'e 
Tx-^'^^      of  nation  wais  giveit.     The  5  &  4  Tfiff.  4;  c.  63,  «. 
V.  directs  that  notice  shall  be  giveti  by  the  attorney  or  a; 

^^"*  it  is  a  qoestiob  therefore  whether  the  prewrtt  notite 
by  i  p^rty  as  proehein  atny  is  suffiicienrt.  It  tar  said-, 
jtii^tiele  vill  b^idefcfftted  if  it  is  not  so,  because  afninfaM 
not  appoint  an  attorney,  but  a  prodieiti  aih^  may  tp 
an  attornty,  and  thus  comply  ni'ith  the  a6t  [LiiiMi 
There  if  tiothing  in  the  objection,  for  the  ph^ebeili 
srtands  in  the  pl^Kre  of  th^  Attorney,  and  ati  attorney  nppb 
by  him  would  not  be  the  attorney  on  the  recford.]  Thi 
the  m^its  ther^  is  a  sab^tatttial  answer  td  the  action: '  B 
act  for  prevention  of  smiigglitfg,  3  8C  4  Witt.  4,  c:  53,1 
SfM;  good^  tiabfe*  to  dtities,  and  all  things  made  use' 
the  removal  of  them,  shall  be  forfeited,  if  unshipped  b 
the  duties  are  paid  or  secured;  these  goods  are  witfaii 
description  m  the  scii^dule  (to  <c.  56)  of  goods  liabte'  ta^ 
for  drawings  and  prints  are  enumerated.  As  the  pla 
had  hot  paid 'dut^y  for  thtm  the  defendants  Werefjti^tift 
seiiring  them,  forcdS,  s.3S,  enacts,  that  goods  liable  fc 
feittire  tfnfder  that  or  any  other  act  relating  to  the  rev 
of  the'e^t^mis  tnaybe  seized  by  any  offlecr  of  thecusi 
It  Was' said  at'  the  trial  that,  as  these  drawings  were 
brotigbt  into  this  Co^intry  for  sale,  they  were  not  aetz 
bttt  that  cfcn'maktt' no' difference. 


.1-  :   - 


WaUirf^er,  c&Mt^.  It  hbs  not  been  shd^^n  tbat 
goods  mentioned  in  ihe  declaration  were  necessarily  1 
to' dirty;  *nil  even  if  they  were,  they  could  not  be  t 
from  the  peHon  by  force  wtthbut  previous  demand, 
seizing,  taking  away,  and  detainhig  were  clearly  pro 
ai^d,  if  defendants  cantiot  justify  the  whole,  they  are* 
passers  ab  initio,  sisthdy  assume  to  act  imder  an  antb 
in  law.  They  must  show  their  authority  to  the  Cc 
atid  if  any  doubt  arise,  the  Court  will  lean  in  farvoc 
tfa^  subject  in  the  construction  of  revenue  acts;  bei 
it  is  the  more  necessary  here  that  the  officers  ah 
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\ie  kept,  witliio,  Ifbe  clear,  line  of  th(^ir,  ^uty, .  lince  suck        1889. 

(trotedion  is  afforded  ttbea>  by  thepe  acts,  that  tlicisuiayect 

^^^Qt  eitli^  .pppQ^ie  at  the  tiuieyior  afterwards,  ohtaia  ^       ». 

fflwdy.  by.  ^ctif^^^  wjtbPMt  ^re?|t  j-isk;  aa„i  for.  jpsta^ice,.  res-       I^»wjs. 

•^tiDg;S^)  pfB^pr  ia.clMe. {execution  of  .|)i3  d^ity  subji^ct^/a 

W^4«  ?  PWaUy  of  ,100/.  (<?r53,^.  ,^6),  or.iDBprMopwen^foi: 

lhwyws^x)^r  M:aimwt,^tipo  fqr  eeveivyears  (sec;ti.6l),  and 

DPtstoppjiig  a  csrl,  wben. reqMiri^i  to^^isii^ilar  p<K:u«iai^ 

PfWilty  (^Ctf.40>)  ^pd  #(B^  al^  3eqt(.  ,66,  6|7^t  lp3„  ]07».of 

Ibf^^f^o^  aa,.9!&  4  TTil/f 4f  c.  55-  Tbft^^^gpad^;  wif rQ  *' ow  or 

«j^t.^|pe  pefA^'  ai^ififtich  ^  if<in.t|»e  bati^ipqcketq^tiKl 

mm\^  tb^i^gse  i^  j)ravided.fQr.tv,4eqt'3,?;,a(\d.^  «,peifsoii 

before  he  is  seafi^bfd  may  re^we.tp^  bo  takfiM'  b^for/e  ,^^n)^T 

gbtrste,  nvbp,  j|ii  tQ  j^ds^.  of  the  xw^naUeij  ground  :Of.s|i%r 

pigf%tM;..)YPM<i  3eeni  cl^ar.  that  the  o^eir  g^uAti. notify 

bjf  iq|f^tiaa,b^,.requ^st|,befpir(^,bid  ^tjU^l^  .proc^d^  to 

i^rfdi  ih/i,ip^rspA.. ,  If  foi'(fl^ted,,tbfO''^i^M!d.^9i.^if^  as 

KK^i.  ^ect^i  139  of^^p,  ^8i  giving  j^jifu, to  s^^^.gooda 

!fPul4^alfeaQ  th^^^Jof,  ¥icU  li^ufpepVsr  oCau^br goods]  >as 

*'m^ir^fprffiied.'!,,n  [CofefidgeJ.  J>oes  ili  fQHoiw  ibfOiit 

VHmbe  9D  sta^d  .at  ,tbe  tiqie  of  .seiiSMr^.?]   ,:Xhe  iot^iU 

ihaaU  appeal: .  either  by  words,  or  qQndM^U-rTT^u  entry,  o«i 

biHl  to  tako  advantage  pf  a  forfeiture  should  .be, iDsde,  with 

tliit.express  viewr-and  the  subsequeiiit  conduct  here^  frooi 

which  the   animus   at  the  time  alight  be,, inferred^  we^l 

Mtaally  to  negative  the  seizure  qud  forfeiture — the  goods 

were  reluroedjOo  duty  oUiniedi  nor  even  alleged  to  be  pay- 

^  at  any  time — aqd  the  probabilijtjy  on  the  face  of  the 

CMfi  is  that  duty,  could  not  be  claimed.     When  seized 

^a  forfeiture  tbey  ought  to*  have  been  condemned  and 

^luposed  of,  cb.  ^,  sect,  64 ;  and  the  latter  part  of  tha 

v^  section  relied  on  by  defends^nts  (32)  says^  they  are  to 

^:  delivered    over  to    the .  proper  officer  v^'hen  seized, 

AgKiii,  talung  forcibly  from  the  person  is  a  breach  of  the 

P^aqe^  Dalton,  c  3;  a  party,  cannot  retake  his  onm  goods, 

^  by  so  doing  he  commits  a  breach  of  the  peace,  3  Bf. 

^0*1111.4;  whether  goods  in  personal  use  of  a  defendant 
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18S9.        can  be  seized  under  a  fi^fa.  does  not  seem  expressly 

"""^^"^^      down.     A  doubt  of  it  is  expressed  by  Parke  B.  in  Sm 
DeOomdouih 

t^.  V,  Alford  (a),  who  states  that  clothes  on  the  person  ca 

Lewis.       y^^  taken  to  secure  payment  of  a  bill.     Goods  in  use  i 

could  be  distrained  for  rent;  nor,  as  it  is  now  held,  evei 

mage  feasant;  Storey  v.  Robinson{b).    [Coleridge  J.  T 

the  goods  were  free  from  distress.]     Only  because  and  \ 

attached  to  the  person,  as  here.     It  is  true  the  actioii 

is  only  for  goods :  but  still  the  taking  of  them  was 

lawful,  though  the  complaint  is  not  of  all  tbe  unlawfat 

viz.  the  assault.     In  Storey  ▼.  Robinson  (Jb)j  though  tb( 

tion  was  for  an  assault  also,  yet  the  second  plea  whid 

Court  gave  judgment  on  was  only  as  to  so  much  of  th 

claration  us  related  to  the  taking  of  the  goods  (a  horse). 

may,  therefore,  for  the  purpose  for  which  alone  the  ca 

now  cited,  be  regarded  as  an  action  for  taking  goods 

and  shews  that  in  such  case  the  action  will  lie.     In  JToi 

Planner  (c)  the  plea  justifying  a  churchwarden  in  ta 

off  the  hat  of  plaintiff,  who  wore  it  in  church  during  d 

service,  states  a  prior  request ;  and^  generally  speaking 

fore  force  is  used  demand  should  be  made.     These 

seem  to  recognize  this  principle  throughout.     A  sh 

though  he  cannot  break  open  an  outer  door  without 

raand,  may  break  a  chest;  but  under  these  acts  an  oi 

cannot  break  even  a  box  without  previous  demand,  cfa 

sect.  14;  and  all  the  words  used  imply  any  thing  bul 

necessary  force — "  lock  up,  seal,  mark,  or  otherwise  sec 

By  ch.  53,  sect.  40,  persons  arc  liable  to  a  penalty  foi 

stopping  their  carts;  but  this  attaches  only  on  '^persof 

fusing  when  required  so  to  do  in  the  king's  name ;''  and 

sections  giving  right  to  search  the  person  would  surely 

ply  the  necessity  of  previous  request,  ch.  53,  sect.  34 

so  to  deny  having  foreign  goods  is  a  ground  of  forfei 

if  such  goods  are  afterwards  found  on  the  person,  b 

course  only  if  the  party  has  been  questioned,  ch.  53,  sec^ 

(a)  3  M.  &  W.  254.  (c)  1  Saund.  11. 

(b)  6  T.  R.  138. 
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Lord  Denman  C.  J. — Where  no  fraud  is  attempted         1889. 

m  concealing  articles  from  the  officers,  I  have  no  hesitation  ^'^^ 

X  1  -J  1   •  .11      DeGohdouin 

at  nyiDg  that,  unless  a  previous  demand  is  made  by  the  -o, 

oficer,  be  is  goilty  of  a  trespass  in  taking  the  goods  by        Lewis. 

fiifCf,  but  of  a  trespass  to  the  person  only.     This  action, 

bowever^  is  brought  for  a  trespass  in  taking  the  goods ;  and 

if  tbe  goods  were  liable  to  be  seized,  as  I  think  they  were, 

tfemode  of  aaking  the  seizure  cannot  affect  the  liability 

of  Ibe  defendants  on  this  head.     In  Slorey  ▼.  Robin$<m(a)y 

the  taking  of  the  plaintiff's  horse  was  evidently  stated  in 

sach  a  manner  as  to  shew  that  the  plaintiff  was  upon  him, 

aid  therefore  it  involved  a  trespass  to  the  person. 

LiTTLBOALE  J. — The  officers  were  justified  in  making 
die  seizure,  for  on  the  evidence  it  appears  that  they  were 
dfiwiags,  which  brings  them  within  the  terms  of  the  act, 
aid  no  exception  ia  made  in  favour  of  any  particular  kind. 

Patteson  J.*— This  is  an  action  for  taking  goods  only; 
imI  if  any  clause  could  be  pointed  out  making  a  previous 
dsoNiDd  a  condition  precedent,  no  doubt  an  action  would 
lisi  but  there  is  no  such  clause,  and  the  general  law  is 
Rlied  upon  that  there  ought  to  be  a  previous  demand. 
Supposing  that  to  be  so,  yet,  if  the  goods  are  forfeited,  the 
act  of  taking  of  them  cannot  be  invalidated  by  any  excess 
or  violence  to  the  goods,  but  it  affords  a  ground  for  an 
sction  of  another  kind. 

Coleridge  J.  concurred. 

Rule  discharged. 

(fl)  6  T.  R.  138. 
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Wednesday,  PhiLLIPS  v.  ColE. 

May  Qth. 

Tn  an  action  -ASSUMPSIT  ou  a  promissory  note  made  bj  1 

si^^aaain^^^^^^^  fendant  on  ihe  1st  of  February,  1837,  at  three  mout 

maker  of  a  date,  indorsed  by  him  to  one  Alves,  and  by  Aires 

note  where  plaintiff.     Plea,  that  there  was  no  consideration 

[he  plea  al-  defendant's  making  or  indorsing  the  note,  and  that 

note  was  ob-  indorsed  in  blank  and  delivered  to  one  J.  Williams 

tamed  from      special  purpose  only  for  the  benefit  of  the  defend 

the  defendant       .  ^     '^^    ^  '' 

by  fraud,  and  wit,  that  Williams   should   get  it   discounted  for  I 

A^i^hohld  fendant.,    Averment,  that  Williams  did  not  get  the  1 

indorsed  to  counted,  and  that  whilst  he  so  held  the  note  the  de 

had  been  requested  him  not  to  get  the  bill  discounted,  but  to 

fraudulently      Jt  back  to  the  defendant,  but  that  Williams,  in  vioh 

mdorsed,  of  •  ..  •  •  i 

all  which  the    good  faith,  and  contrary  to  the  special  purpose  foi 

plaintiff  had     j^^  g^  received  this  note  as  aforesaid,  afterwards,  &c 

notice:—  ' 

Held,  that  the  dulently,   and   without  the  knowledge  or  consent 

not^at  Uberty*  defendant,  and  with  intent  to  defraud  the  defendan 
to  read  letters  cured  this  note  to  be  indorsed  with  the  name  of ! 
whilst  he  was  Alves,  and  delivered  the  same,  so  indorsed,  to  the  p 
holder  of  the  ^ho  then  took  and  received,  and  still  holds  the  sam 
was  alleged  out  consideration,  and  well  knowing  that  Williams 
would  have  power  or  authority  to  part  with  the  same  in  mannei 
plaintiff  in  the  said,  and  also  well  knowing  that  there  was  not,  at  an 
evidence'^h^d    ^"^  consideration  or  value  for  the  defendant's  mak 

been  given  to    indorsing  the  same  as  aforesaid.     Averment  of  no 

connect  plain-    ,        .  -  ,         ^       t  •  i  • 

tiff  with  A.  or  deration  to  A  Ives  for  becoming  a  party  to  this  no 

to  shew  that     ^y^^^  j^jg  name  was  indorsed  on  the  note  fraudulen 

the  note  had 

been  indorsed  colourably,  of  which  the  plaintiff  then  had  notice. 

to  the  plaintiff        j 

when  overdue. 

Replication  de  injuri'A. 

At  the  trial,  before  Littledale  J.,  at  the  sitting! 

Trinity  term,  1837*  in  Middlesex,  the  defendant's  < 

stated  that  he  should  prove  that  the  note  in  questi 

obtained  from  the  defendant  by  fraud,  of  which  the 

tiff  was  cognizant,  and  he  proposed  to  prove  these  fi 


(f)  Majf  2,  before  Lord  Bmrmn  {d)  1  B.  &  Ad.  89. 

C.  J.,  Utikdale,    Pattesoii,    and  (e\  1  Moo.  &  Ro»).  138. 

(Sfo'i%e,J».    '  '  (/•)  5  Esp.  251. 

(I)  4'B.  Ai  C.  895  $  &  C.  6  D.  (g)  3  C.  &  P.  179. 

&«.a79-       .  .  (A)  2Bing.q69. 

(c)  %.  and  Moo.  SU.  (i)  1  Esp.  10. 

VOL.  II.  U 


Phillips 
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the  production  of  certain  letters  written  by  Alves  whilst  he         1839. 
f     was  bolder  of  the  note;  Alves  himself  not  appearing  when 
called  on  his  subpoena.     The  admission  of  the  letters  was 
pbjectedlo^byiithe  plaintiff,  and  refused!  by  the  learited        Cole. 
jat^e;  and'  tbe  TOrdict  passed  for  th^  plaintiff. ' 

"^^ffmnjrejf'  having  obtaintd  a  rul6  iltsf  for  a' hew  trials  in 
ibe  ^nsittii^  Michi^lmai  ternv,  for  the  im^Mpei^  rejection 

cf'Of ideno^t'-  ^ '  - ^- •  ■  »■ * •  *   •'»!.•<  h •.;■'):!•• .  «.;.:; 

I't      ,i'»  I'M      t   ii»         ;f»      •'.         !|!    >i(   III       i»j'       .'<i     ^!'  '       •■•     I    <;      i<   .   I     11  ■ 

'  Jm)ts«nd^Hogj;[mfeii0W6d  calMOon  a  formef  day'in  this 

4ikiiii(ii).  • '  The  ? declarations  ot  'a  prior'  hoMer '  of  a  bill  dr 

^tB'ilrd' ndl  admissible ^  id  evidi^iicef'>a^aiinst  the  indorsee, 

wilMi  the!  t%^o' parties*  are 'identified  in  interest;  or  unless 

Ihe  litter  has'  taken  th^  bill>ftfter  it  beeanafe  due,  or  without 

^linderation^  Borough  v.  White  (b),  Smith  v«  De  fVruitz  (c), 

BeAtukdmy  Vi>  Patty  (iQ,  Wdlsttad  yw  Leoy  (e)»  Duekham 

ihWallis(f)i  Hedgery^Hort6n{g).    The  reason  is,  that^n 

Morifea'of  a 'promissory -'note!. does  tiot  obtain  bis  l»tle 

Aon  the  previous'  indorseiy  but  •  in  'his   roefcantile-  cImi'- 

IMter  according  to  the  custoooa  of  m^rchauts;    If  indeed 

t  =|wr^  lakes'  a  bill  after  k :  is  dt»e^  he  takes  it  subject  -  to 

dl'itl  equitidi,  *«nd   declaratibns  of  a  pi^evious   hoMer 

vdiM'be  admissiblo  against  him;  Potockv*  Billing {h)z 

itiMst  the  dictum  in  that  case  can  be  'Supported  on  ihat 

Krosad  only.    -  Lord  iJCeilyoTi  indeed  hi^XA,  m  Clipsam  .v. 

(fBnfen{i)9  that  >tbe  declarations  of  the  indorser  of  abill 

were  not  admissible  to  impeach  his  indorsee's  title,  even 

wbei'the  indorsement  was  made  after  the  note  was  due, 

Imt  probably  that  decision  cannot  be  supported^    It  may  .. 

be  admitted  that  if  the  plaintiff  had  been  connected  by  evi* 
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1839.  dence,  in  any  fraud  committed  by  Alves,  with  regard  to  tke 
bill,  the  letters  would  have  been  admissible ;  Peckhamh 
Potter  (a) 'j  but  nothing  of  the  kind  was  shewn  in  the  pn* 
sent  case. 

Humfret/,  contr^.  Barough  v.  White{b)  has  gone  further 
than  any  case  hitherto,  and  it  only  decided  that  the  decla- 
rations of  a  previous  holder  of  a  bill  are  not  admissible  to 
shew  that  he  gave  no  value  for  it.  Such  evidence,  it  ii 
evident,  if  admitted,  would  not  affect  a  subsequent  indorsee 
to  whom  the  bill  had  been  indorsed  before  it  became  due. 
Here  the  declarations  were  tendered  to  shew,  not  merdj 
that  there  was  no  consideration,  but  that  Alnes  had  obtained 
the  bill  by  fraud;  the  question  therefore  is  very  differ* 
ent«  It  is  not  contended  that  the  evidence  alone  wobM 
have  been  sufficient  to  prevent  the  plaintiff's  recovenng, 
but  the  point  is,  as  to  how  much  evidence  must  be  givea 
in  order  to  throw  on  the  plaintiff  the  onus  of  proving  con* 
sideration.  It  was  once  thought  that,  as  soon  as  a  biD 
appeared  to  be  an  accommodation  bill,  the  plaintiff  wis 
called  upon  to  prove  the  consideration;  Heath  v.  5iiiisom(c): 
but  although  that  decision  has  been  overruled  (d),  it  seeim 
to  have  been  considered,  in  Mills  v.  Barber  (r),  that  is 
soon  as  the  slightest  suspicion  of  fraud  was  thrown  apoo 
the  bill  the  onus  probandi  was  cast  upon  the  plaintiff.  !( 
therefore,  these  declarations  had  been  given  in  evideooe 
here,  the  plaintiff,  according  to  that  case,  would  have  bid 
to  prove  value.  So  late  as  the  case  of  Shaw  v.  Broom{f), 
doubts  were  entertained  as  to  the  admissibility  of  the  de- 
clarations of  a  previous  holder  of  a  bill.  Lord  TenierdtH 
having  admitted  them  at  Nisi  Prius,  and  the  sole  ground 
on  which  the  Court  afterwards  held  that  they  ought  not  to 
have  been  received  was,  that  the  declarations  were  not  made 

(fl)  1  C.  &  P.  23«.  (d)  See  Percival  v.  Fnmptfm,  2 

(6)  4  B.  &  C.  325;  5.C.  6  D.  C.  M.&  R.  lao. 

&  R.  379.  (e)  1  M.  &  W.  4«5. 

(c)  2  B.  &.  Ad.  291.  (f)4,D.&  R.  730. 
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till  after  the  party  had  parted  with  the  bill.     This  shews         18S9. 

that  the  law  laid  down  in  Borough  v.  While  (a)  is  quite 
recent  and  ought  not  to  be  extended.  In  Noel  v.  Rich  (b) 
itieems  to  have  been  held  that  proof  of  the  bill  having 
been  fraudulently  indorsed  would  have  thrown  the  burden 
of  proof  on  the  plaintiff,  which  is  all  that  is  sought  to  be 
established  now. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Conrt,  and  after  stating  the  pleadings  and  the  facts,  con* 
tiotted  thus: — It  was  argued  that  the  letters  were  admissi- 
ble OD  two  grounds :  first,  as  declarations  made  not  only 
against  the  interest,  but  in  acknowledgment  of  the  fraud  of 
Ae  party  making  them ;  and,  secondly,  as  made  by  one 
under  whom  the  plaintiff,  being  a  subsequent  holder, 
daimed.  With  regard  to  the  first  of  these,  it  is  clear  that 
declarations  of  third  persons  alive,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect  the 
title  or  interests  of  other  persons,  merely  because  they  are 
sgainst  the  interest  of  those  who  made  them.  The  general 
nde  of  law  that  the  living  witness  is  to  be  examined  on 
oath,  is  not  subject  to  any  exception  so  wide ;  and  we  are 
of  opinion  that  the  circumstance  of  fraud  being  acknow- 
ledged introduces  no  difference  in  principle;  that  acknow- 
Mgment  would  certainly  make  the  evidence,  if  receivable, 
nore  weighty,  but  only  upon  the  ground  that  it  is  more 
<trongiy  against  the  interest  of  the  party,  than  any  merely 
pMvniary  consideration  could  make  it;  the  ground  of  its 
xiniission  would  be  the  same  in  either  case ;  and  the  same 
objection  applies  in  both,  the  want  of  community  of  interest. 
The  second  ground,  if  it  could  have  been  established  in 
fi^t, would  have  made  the  letters  admissible;  but,  when 
they  were  tendered,  no  evidence  had  been  offered  which 
either  directly  or  indirectly  connected   the  plaintiff  with 

W  4  R  &  C.  385;  5.  C.  6  D.  ifi)  2  C.  M.  &  R.  360. 

U  2 


292 


1839. 


PlIILLLIPS 
V. 

Cole. 


CASES  IN  THE  QUEEN  S  BENCH, 

Alves;  he  had  a  title  of  his  own  as  indorsee,  a 
have  an  indefeasibly  good  title,  though  Alves  hac 
all.  Nothing  like  want  of  consideration  or  tb 
taken  the  note  overdue  was  shewn;  under  these 
stances  we  hardly  want  an  authority  for  holding 
plaintiff's  title  is  not  to  be  affected  by  the  declar 
Alves,  who  might  have  been  called;  hut  Baroughv, 
and  Seauchamp  v.  Parry  {b)  are,  among  others. 
It  was  said  that  the  letters  themselves  would  have  * 
fraud,  and  brought  the  plaintiff  into  privity  with  tfa 
but  whatever  is  a  preliminary  necessary  to  the  adn 
of  evidence,  must  be  proved  aliunde  before  such 
is  admitted. 

The  letters  were  therefore  rightly  rejected,  and 
for  a  new  trial  must  be  discharged. 

Rule  discli 

(a)  4  B.  &  C.  325 ;   5.  C.  6  D.        (b)  1  B.  &  Ad.  89. 
&  R.  379. 


Wednesday, 
May  Qth, 

A  plea  of  pny- 
ment  of  a 
smaller  sum  of 
money  in  bar 
of  a  claim  for 
a  larger  sum, 
in  inilebitatus 
assumpsit,  is 
not  cured  by 
verdict. 


Down  v.  George  Hatcher  and  Charlotte 

Executrix  of  Luke  Rogers. 

Indebitatus  assumpsit  in  soo/.  for  the  use 

cupation  of  a  dairy  by  Luke  Rogers  in  his  lifetime, 
count,  in  100/.  for  agistment  of  cattle  by  the  pli 
the  said  Luke  Rogers.  Third  count,  on  an  account  s 
tween  the  plaintiff  and  Luke  Rogers;  averment,  that 
the  plaintiff  had  received  158/.  55.  8^.  on  accou 
said  several  sums  of  money,  yet  the  residue  therec 
500/.,  remained  unpaid,  and  the  said  Luke  Roger 
life-time,  and  the  said  defendant  Charlotte,  as  e 
8cc.,  since  his  death,  and  before  her  marriage  witl 
fendant  George  Hatchery  and  the  said  defendan 
their  intermarriage,  had  not  paid,  8cc.  Plea,  as  to 
due  of  the  said  sums  of  money  in  the  declaration  m> 
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that  after  the  making  of  the  promise  therein  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the 
defendant  Charlotte,  as  executrix,  &c.,  paid  to  the  plaintiff 
&/•  IO5.  in  full  satisfaction  and  discharge  of  the  said  residue, 
&c,  and  of  all  causes  of  action  in  respect  thereof,  and  the 
plaintiff  then  accepted  the  said  6/.  105.  in  such  full  satis- 
faction and  discharge  as  aforesaid.     Verification. 

Replication,  that  defendant,  Charlotte,  did  not  pay  modo 
et  foiin&,  &c.  At  the  trial  of  the  cause  before  Patteson  J. 
at  the  Somersetshire  Summer  assizes,  1837>  the  verdict 
passed  for  the  defendants. 
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Down 

V, 
IlATCHEn. 


Barstow,  in  the  ensuing  Michaelmas  term,  having  ob- 
tained a  rule  nisi  for  judgment  non  obstante  veredicto, 


F.  N.  Rogers  and  Filzherbert  shewed  cause  on  a  former 
day  (^a)  in  this  term.     The  objection  made  to  the  plea  is, 
that  pa^^ment  of  a  smaller  sum  in  satisfaction  cannot  be  a 
uar  to  an  action  for  a  larger  sum.     But  the  claim  of  the 
plaintiff  here  is  for  unliquidated  damages,  and  Wilkinson  v. 
*^ycrs{b)  shews  there  may  be  cases  where  the  payment  of 
^  ^Oialler  sum  is  a  good  answer  to  a  claim  for  a  larger.     It 
^ay  be  admitted  that  this  plea  would  be  bad  on  demurrer, 
^ni.  Dig.  Pleader  (E.  1),  Cumber  v.  Wane{c),  Thomas  v. 
** fathom  {fl)\  but  the  question  is,  whether  it  may  not  be 
supported  after  verdict.     As  there  are  circumstances  under 
^hich  payment  of  a  smaller  sum  is  a  good  answer  to  an 
^^Viquidated  demand,  instances  of  which  are  collected  in 
1  Smithes  Leading  Cases,  147,  after  verdict  it  will  be  im- 
pVied  that  such  circumstances  were  found  here  to  the  satis- 
faction of  the  jury.     In  no  case  has  it  been  held,  that  such 
*  plea  is  not  good  after  verdict ;  and  IVright  v.  Acres  (e), 
according  to  one  report  of  the  case  (f),  shews,  that  after 

f«)  May  5,  before  Lord  Denman  {d)  2  B.  &  C.  417 ;  S.  C.  3  D. 

^'^f     LUtledale,    Patteson,  and  &R.647. 

^^"^^^cfe^^  Js.  (<?)  6  A.  &  E.  726;  5.  C.  1  N. 

(^)B  N.&M.853.  &P.  761. 

(c)    X  Sir.  496.  (/)  Will.  VVoil.  &  Da.  329. 
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verdict  8uch  a  distinction  may  be  drawn.  They  also  cited 
Mee  V.  Tomlinson  (a),  Lynn  v.  Bruce  (i).  Fitch  v,  tiuttmis)^ 
and  Jourdain  v.  Johnson  {d). 

Barstow,  contr^.  The  plea  is  acknowledged  to  be  bid 
on  demurrer,  and  there  is  no  case  to  shew  that  it  is  good 
after  verdict.  The  only  defects  that  a  verdict  cures,  ac- 
cording to  the  rule  laid  down  by  Serjeant  Williams  in  his 
note  to  Stennel  v.  Hogg  (e),  are  defects  of  substance  01 
form  which  must  necessarily  have  been  proved  at  the  trial: 
but  the  defect  now  relied  upon,  is,  that  an  insufficient  an- 
swer in  law  is  set  up,  and  therefore  the  fullest  proof  of  tba' 
at  the  trial  cannot  aid  the  defendants.  The  only  issue  was 
whether  the  money  was  accepted  in  satisfaction,  the  Courl 
therefore  cannot  go  out  of  the  plea  to  suggest  a  possible 
state  of  circumstances  in  which  a  valid  contract  might  bav< 

been  formed. 

Cur,  adv.  vutt. 


Lord  Denman  C.  J.  on  this  day  said^  we  are  of  opinioi 

that  the  plea  is  bad,  and  is  not  cured  by  verdict,  and  thai 

there  must  be  judgment  for  the  plaintiff  7/07/  obstante  ven 

dido. 

Rule  absolute. 


(a)  4  A.  &E.  262;  S.  C  5  N. 
&  M.  624. 

(h)  2  H.  Bl.  317. 


(c)  5  East,  230. 

(rf)  2  C.  M.  &  R.  564. 

(e)  1  Wms.  Sauud.  227,  n(l). 


mere  a  hus-  ASSUMPSIT  on  an  attorney's  bill.  Plea,  non  assumptit 
rated  from  his  At  the  trial,  before  Maule  B.  at  the  last  SomerseUhirc 
^iofen^^con-      ^^^^^^h  it  appeared  that  the  action  was  brought  to  recovei 

duct  FCDders  the  expenses  of  suing  out  articles  of  the  peace  by  the  wiA 
it  necessary  for 

her  to  exhibit  articles  of  the  peace  against  him,  he  is  liable  for  the  expenses  thereby  in 
curred,  although  he  allows  her  a  separate  maintenance. 
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of  the  defendant  against  her  husband.  The  defendant 
proved  that  his  wife  was  separated  from  him,  and  that  he 
allowed  her  a  separate  maintenance  of  112/.  a-year,  and  it 
was  contended  that  the  plaintiff  was  not  entitled  to  recover. 
The  learned  baron  told  the  jury  that,  if  they  thought  the 
wife  had  reasonable  ground  for  suing  out  articles  of  the 
peace  (of  which  evidence  was  given),  they  should  find  a 
verdict  for  the  plaintiff,  which  they  did,  with  1 SL  5s.  da- 
mages. 
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Croroder,  on  a  former  day  (a)  in  this  term,  moved  for  a 
oew  trial,  on  the  ground  of  misdirection.  Assuming  that  a 
necessity  existed  for  suing  out  articles  of  the  peace,  it  was 
incumbent  on  the  plaintiff,  in  order  to  sustain  his  action,  to 
sbew  that  the  separation  was  caused  by  the  improper  con- 
duct or  was  with  the  consent  of  the  husband.    For  it  is  only 

• 

10  such  cases  that  the  wife  has  power  to  pledge  her  hus- 
band's credit  for  necessaries ;  Hhidley  v.  The  Marquis  of 
'f^stmeath{b).  The  learned  baron, however,  did  not  call  the 
attention  of  the  jury  to  this  point.     Secondly,  as  the  wife 
^^  proved  to  have  a  separate  maintenance,  the  husband  is 
not  liable  in  any  way.     [Lord  Denman  C.J.  The  separate 
''^^iQtenance  is  to  provide  her  with  necessaries  due  to  her 
'^tion  in  life,  but  I  doubt  whether  it  bears  on  the  ques- 
tion.     The  husband  is  bound  to  protect  his  wife,  even 
^ough  living  in  a  state  of  separation  ;  and  it  is  clear  that 
^ne  deed  of  maintenance  could  not  contemplate  an  item  like 
^^  present.     But  we  will  speak  to  my  brother  Maulcl 

Cur.  adv.  vult. 


Xiord  Denman  C.  J.  now  delivered  judgment.  In  this 
e  a  new  trial  was  moved  for,  on  the  ground  of  mis- 
ection.     The  action  was  for  work  and  labour  performed 


^o)  April  20th,  before  Lord  Den-         (6)  6  B.  &  Cres.  200;    S.  C.  9 
^n  C.J.  LUtledale,  Fattaon, and      D.  &  it.  351. 
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by  the  plaintiff  as  an  attorney^  in  the  exhibiting  articles  of 
the  peace  against  the  defendant^  on  behalf  of  his  wife.  The 
defendant  and  his  wife  were  separated  ;  and  the  first  ques- 
tion was^  whether  the  evidence  was  sufiicient  to  warrant  the 
exhibiting  articles  of  the  peace,  and  we  think  it  was.  The 
next  question  was,  whether  the  defendant  was  liable,  as  he 
allowed  his  wife  a  separate  maintenance.  It  appeared 
that  the  defendant  had  used  great  violence  towards  her. 
It  was  his  own  misconduct,  therefore,  that  made  the  work 
and  labour,  which  was  the  subject  of  the  action,  a  neces- 
sary, and  he  cannot,  therefore,  be  allowed  to  set  up  the 
separate  maintenance  to  exempt  himself  from  liability. 


Rule  refused. 


Thursday, 
May  2a. 

Where  the 
plain  tiff,  who 
was  owner  of 
the  goodwill 
and  fixtures  of 
a  public-house, 
allowed  A,  B, 
to  represent 
himself  as 
such  to  the 
landlords,  and 
the  latter 
thereupon  let 
the  public- 
house  to  ^.B., 
and  ^.  B.  sold 
the  lease  and 
fixtures  to  the 
defendant, 
who  was  in- 
formed by  the 
landlords  that 
A,  fi.  was 
their  tenant : 
— Held  that 
the  plaintiff 
bad  estopped 
himself  from 
recoTcring  the 


Gregg  v.  Wells. 

Trover  for  the  fixtures,  &c.  of  a  public  house.  Pleas  s 
first,  not  guilty;  second,  that  the  plaintiff  was  not  pos" 
sessed  as  of  his  own  property. 

At  the  trial  before  Lord  Denman  C.  J.  in  Middlesex,  at 
the  sittings  after  Trinity  term,  1837»  the  plaintiff  proved 
that  in  1835  he  bought  the  good-will,  fixtures,  and  furniture 
of  a  public-house,  called  the  ''  Old  Duke  of  Cumberlaod/ 
and  belonging  to  Messrs.  E//io^,  the  brewers,  from  a  person 
of  the  name  of  Gregory^  and  that  he  put  into  the  house  a 
man  of  the  name  oiHeath,  whose  name  was  put  over  the  door, 
and  who  carried  on  the  business.  Heath  soon  after  retired 
from  the  trade,  and  the  plaintiff  agreed,  the  1st  January, 
1836,  with  one  Durham  to  let  the  public-house  to  him,  and 
an  agreement  was  accordingly  drawn  up  between  them,  and 
Durham  entered  into  possession,  the  licence  being  trans- 
ferred to  him  by  Heath.  Durham  in  1836  gave  up  the 
premises  to  the  defendant,  who,  on  the  plaintiff  claiming 

fixtures  from  the  defendant,  tvbo  bad  purchased  honk  &ie. 


Gregg 

r. 
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the  property,  stated  that  he  had  bought  every  thing  of        1839. 
Durham,  and  refused  to  give  up  possession.     The  de- 
fendant's case  waSy  that,  in  consequence  of  an  advertise- 
ment in  the  newspaper  of  a  public-house  to  let,  he   saw       Wells. 
Durham,  who  stated  that  he  was  the  tenant  to  Messrs. 
Eliot  of  the  Duke  of  Cumberland,  and  that  he  wished  to 
let  it,  and  sell  the  fixtures  at  a  valuation.     The  defendant 
I     applied  to  Messrs.  Elliot,  who  stated  that  Durham,  was 
their  tenant,   and   agreed   to   accept  the   defendant:    he 
thereupon  concluded  an  agreement  with  Durham  to  buy 
I     the  good-will  at  100/.,  and  to  take  the  fixtures  at  a  valua- 
tion.   A  valuation  was  accordingly  made,  and  possession 
given  thereupon  to  the  defendant.     A  clerk  of  Messrs. 
Elliot  also   proved   that  the  Duke   of  Cumberland   had 
belonged  to  them  for  forty  years,  and  that  he  recollected 
its  being  let  by  Messrs.  Elliot  to  Durham  on  January  8th, 
1836.    He  stated  that  possession  was  given  by  Greggy  on 
thepart  of  Heath,  to  Durham,  the  late  tenant,  and  he  sup- 
posed from  this  that  the  premises  had  never  been  let  to 
^Ttgg,  and  that  Messrs.  Elliot  had  no  knowledge  that  the 
good-will  and  fixtures  belonged  to  Gregg,  and  that  if  they 
had  been  aware  of  that  fact  they  would  not  have  accepted 
Durham  as   tenant.      The   agreement    between   Messrs 
EUiot  and  Durham  was  also  produced,  and  this  witness 
proved  that  it  was  altered  by  Durham  in  Gregg's  presence, 
'twas  dated  8th  January,  1836,  and  contained  a  demise  of 
the  *'  Duke  of  Cumberland  "  to  Durham  for  one  year  at 
*^^enty  guineas  per  annum,  and  amongst  other  covenants, 
'^  Contained  one  by  Durham  that  whenever  he  should  quit 
^^  premises  whatever  amount  was  due  from  him  to  the 
^^BSTS.  Elliot  should  be  deducted  by  the  brokers  from  the 
•'^Ount  of  the  valuation  of  the  goods  and  effects  of  Dur- 
***^  and  be  paid  to  the  Elliots.    His  lordship,  upon  this 
^^^tience,  left  it  to  the  jury  to  say,  whether  in  their  opinion 
^^<SS  ^^^  stood  by  and  allowed  Durham  to  hold  himself 
^^t  to  the  world  as  the  owner  of  the  property;  and  that  if 
^H^y  thought  80,  and  that  the  defendant  had  bought  it  in 
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consequence  of  such  misrepresentation,  they  should  find  i 
verdict  for  the  defendant  on  the  second  issue ;  the  jury 
having  found  accordingly, 

Piatt,  in  the  ensuing  Michaelmas  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that,  if  this  ruling  were 
correct,  a  landlord  could  never  have  any  safety  in  letting 
furnished  premises  to  a  tenant. 


Sir  F.  Pollock  and  M.  Chambers  now  shewed  cause. 
If  the  plaintiff,  by  his  conduct,  caused  the  defendant  to 
suppose  that  Durham  was  the  owner  of  the  property  ia 
question,  he  cannot  afterwards,  on  a  sale  of  the  property  by 
Durham  to  the  defendant,  turn  round  and  recover  it  back; 
Pickard  v.  Sears  {a).    That  case  shews  that  the  opinion  of 
the  jury  was  properly  taken  as  to  whether  the  acts  of  the 
plaintiff  were  such  as  to  induce  the  defendant  to  believe 
that  Durham  was  the  bon&  fide  owner  of  the  property.    If 
therefore  there  was  any  act  of  this  kind  to  be  left  to  the  jary, 
the  verdict  cannot  be  disturbed.     But  this  fact  was  proved 
on  the  agreement  being  entered  into  between  Elliot  &  Co. 
and  Durham ;  the  goods  on  the  premises  are  described  as 
belonging  to  Durham,  and   as   pledged   by  him   to  the 
Elliots,  and  Gregg  was  present  whilst  the  terms  of  this 
agreement  were  discussed.    It  was  also  proved  that  Messrs. 
Elliot  would  not  have  accepted  Durham  as  tenant,  unleM 
they  had  believed  him  to  be  owner  of  the  goods.      The 
act  therefore  of  the  plaintiff  amounted  to  a  representation 
that  Durham  was  the  owner  of  the  goods.     Formerly  the 
rule  was  considered  to  be  that  the  real  owner  of  goods 
in  a  case  like  this  did  not  lose  his  right  to  recover^  unless 
a  party  had  been  induced  to  purchase  from  the  apparent 
owner  by  fraud ;   but  now  it  is  established   that^  if  the 
owner  allow  his  property  to  be  dealt  with  under  his  eyesi 
without  offering  any  interference,    the    property   passes. 
Even  in  a  case  between  two  innocent  parties,  the  rule  of  law 

(a)  6  A,  &  E.  469;  S.C.  2  N.  &  P.  488. 
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is,  that  the  loss  must  fall  on  the  side  where  the  negligence         1830. 
has  been.    And  it  is  clear  that  the  defendant  took  all  the 
cs&rc  a  reasonable  man  could ;  he  found  Durham  displaying 
all    the  indicia  of  property,  and  on  inquiry  of  his  landlord 
b^     is  informed  that  he  is  the  actual  tenant.      By  whose 
fla^aQS  did  Durham  acquire  that  character?     If  by  the 
plsaiotiflTs,  it  is  clear  that  the  negligence  is  his.     It  is  not, 
therefore,  like  the  case  of  Hartop  v.  Hoare{a),  where  the 
pTsuntiflf  took  all  possible  care  to  prevent  the  bailee  from 
hca'wiog  more  than  a  special  property  in  the  goods  entrusted 
him.     In  Bac.  Abr.  Trover,  C.  (&),  it  is  laid  down,  ^*  if 
bailee  of  goods  give  tbem  to  a  stranger  and  deliver 
tbcm,  the  bailor  cannot  maintain  the  action  (trover) ;  for  by 
tkc  gift  and  delivery  of  a  person,  who  has  a  special  property 
ui  and  a  possession  in  fact  of  the  goods,  the  general  pro- 
perty of  the  bailor  is  divested."    This  is  not  expressly  in 
pointy  without  a  qualification;  but  it  shews   that,  if  the 
bailor  by  any  indiscretion  allows  the  bailee  to  have   the 
Ambiance  of  property,  he  cannot  afterwards  dispute  the 
loafer  of  the  property  by  the  bailee  to  a  third  party* 
^tinsden  v.  Cheyney^c)  and  Hill  v.  Gray{d)  also   shew 
^^t,  where  a  person  has  stood  by  and  allowed  a  party  to 
purchase  under  a  delusion,  he  cannot  maintain  an  action. 
*^  Com.  Dig.  Action  on  the  Case  for  a  Deceit  (A  1),  it  is 
l^d  down  that  an  action  upon  the  case  for  a  deceit  will  lie 
^here  a  man  does  any  deceit  to  the  damage  of  another; 
^d  it  might  be  contended  that  the  plaintiff  has  made  him* 
^f  liable  to  such  an  action. 

I^latt  and  Kiumles,  contr^.    The  question  here  is  be« 
^eeo  two  innocent  parties,  to  neither  of  whom  negligence 

• 

IS  mttributablei  and  the  case  is  simply  whether,  if  the  tenant 

of  premises  chooses  to  sell  the   furniture,  &c.  the  real 

owner  can  recover  it  back«      Hunsden  v.  Cheyney  (c)  and 

■^  V,  Gray  (rf)  are  wholly  inapplicable,  for  they  were 

W  t  Wils.  8.  (c)  2  Vern.  150. 

(^)  7  Bee.  Abr.  803,  7th  ed.  {d)  1  Stark.  N»  P.  434« 
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both  cases  of  fraud,  which  cannot  be  alleged  here 
fallacy  in  the  argument  derived  from  Pickard  v.  & 
is,  that  there  the  representation  was  made  directly 
purchaser^  here,  whatever  representation  was  ma< 
to  third  parties  not  connected  with  the  plaintiff 
fendant.  [Coleridge  J.  referred  to  Owen  v.  Kmi 
That  case  is  distinguishable. 


LiTTLEDALE  J. — There  are  two  questions  made 
case ;  one,  that  my  lord  misdirected  the  jury,  sc 
that  the  jury  have  come  to  a  wrong  conclusion  on  tl 
The  direction  to  the  jury  was  in  substance  quite  in 
ance  with  the  principle  laid  down  in  Pickard  v.  S 
that,  **  where  one  by  his  words  or  conduct  wilfulh 
another  to  believe  the  existence  of  a  certain  state  ol 
and  induces  him  to  act  on  that  belief,  so  as  to  i 
own  previous  position,  the  former  is  concluded  from 
against  the  latter  a  different  state  of  things  as  existin 
same  time."  Then  the  question,  whether  the  jury  cs 
right  conclusion,  is  one  upon  which  much  may  I 
but  I  cannot  say  the  verdict  is  wrong. 


Patteson  J. — When  the  facts  are  understood,  it 
that  the  direction  was  perfectly  right,  although  w 
rule  was  moved  for  it  appeared  otherwise,  as  not  a  w 
then  said  about  the  agreement  with  the  Messrs.  Eli 
no  such  transaction  had  taken  place,  I  should  have  b 
different  opinion.  I  am  far  from  saying  that,  if  a  p; 
a  ready-furnished  lodging,  he  gives  the  tenant  an  a 
to  sell  the  furniture,  for  that,  of  course,  is  not  warra 
any  authority.  But  here,  a  few  days  after  the  ag 
between  the  plaintiff  and  Durham^  the  latter  beco 
tenant  of  the  Elliots,  within  the  knowledge  of  the  | 
and  by  an  agreement,  also  known  to  the  plaintiff,  . 

(a)  6  A.  £.  469;  S.  C.  2  N.  &  (c)  6  A.  &  £.  474 ;   & 

P.  488.  &P.49i. 

(6)  4  BiDg.  N.  C.  54  . 
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gives  the  Elliots  a  power  over  his  furniture,  which  is  de-        i839. 
scribed  as  his.     Now  the  plaintiff  is  present  at  the  con- 
coction  of  this  agreement,    and  does  not  let  fall  a  word 
to  let  the  Elliots  suppose  that  Durham  is  not  the  real 
owner.     If  therefore  the  Elliots  stood  in  the  place  of  the 
defendant,  the  case  would  fall  completely  within  Pickard 
T.  Sears  (a),  but  they  do  not,  and  on  that  ground  the  case 
is  sought  to  be  distinguished.    But  what  are  the  facts ;  the 
defendant  sees  an  advertisement  of  a  public  house  to  let, 
in  the  trade  of  Messrs.  Elliot,     He  sees  Durham,  and  ap- 
plies to  Messrs.  Elliot ;  whose  fault  was  it  that  the  Elliots 
could  not  inform  him  that  Gregg  was  the  true  owner  of 
the  bouse  ? — Gregg's  undoubtedly.     Pickard  v.  Sears  (a) 
therefore  is  a  direct  authority,  and  the  direction  to  the  jury 
was  perfectly  right. 

Coleridge  J. — If  the  summing  up  was  right,  it  is  im- 
possible for  us  to  quarrel  with  the  finding  of  the  jury. 
We  need  not  go  further  back  than  to  inquire  how  the  case 
would  be  if  the  Elliots  were  the  defendants.    The  question 
then  would  be,  whether,  from  the  representations  of  the 
plaintiff,  they  had  reason   lo   believe   that  Durham  was 
the  true  owner  of  the  goods ;  if  so,  they  could  resist  the 
action;  and  if  so  they  could  give  a  title.      Then  the  ques- 
^OQ  is^  whether  Durham  has  not  been  enabled,  by  what 
^c  plaintiff  did,  to  hold  himself  out  as  the  true  owner.     I 
^ink  he  has.     It  must  be  taken  as  the  final  result  of  the 
^^idence  that  the  plaintiff  knew  of  the  agreement  between 
^^rham  and  the  Elliots.    The  fair  inference  from  that  is, 
^t  he  permitted  the  Elliots  to  believe  that  Durham  was 
^  true  owner. 

Xiord  Denman  C.  J. — I  intended  to  sum  up  to  the  jury 
^  the  principle  laid  down  in  Pickard  v.  Sears  {a),  which 
'^s  present  to  my  mind  at  the  time.  It  seemed  to  me 
^^t  the  question,  whether  the  plaintiff  stood  by  and  allowed 

(a)  a  A.  &  £.  469;  S.  C.  2  N.&P.  488. 
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18S9.  Durham  to  hold  himself  out  as  owner  of  the  property* 
was  a  question  for  the  jury,  and  I  cannot  think  that  it  mikrs 
any  difference  whether  the  representations  be  made  to  a 
party  directly  as  in  Pickard  v.  Sears^  or  in  such  a  manner 
that  the  defendants  might  be  induced  to  act  upon  them. 

Rule  discharged. 


Monday^ 
April  29th.  DoE  d.  MayHEW  V.  AsBY. 

Courts  of  com-    jj* 

mon  law  have   JtELLY,  in  Michaelmas  term  ISST^  had  obtained  anile 
to  Slav  Dro^*°"  to  shew  cause  why  all  proceedings  in  this  action  should  not 
cecdiogs  in        be  stayed  upon  payment  of  costs, 
biwight'on  a         From  the  aflSdavits  filed  on  either  side,  it  appeared  that 

clause  of  ro-      the  action  was  brought  to  recover  premises,  which  the  de- 
en  ti*y  for 
breach  ofcove-  fendant  held  for  the  remainder  of  a  term,  on  the  ground  oi 

nant  to  repair,  forfeiture  for  non  repair :  the  defendant  held  subject  to  i 

general  covenant  to  repair,  and  a  covenant  to  repair  aftei 
three  months'  notice,  and  to  a  proviso  for  re-entry,  in  cam 
of  breach  of  any  of  the  covenants.  On  the  17th  Mard 
1837,  a  three  months*  notice  to  repair  was  given.  Th< 
notice  not  having  been  complied  with,  this  action  wa: 
brought;  some  time  after  which  the  repairs  were  com 
menced,  and  it  was  stated  that  they  were  not  completed  a 
the  time  of  obtaining  the  above  rule,  but  on  this  point  th< 
affidavits  were  contradictory. 

R.  V.  Michards,  in  shewing  cause  against  the  rule,  im 
pugned  the  authority  of  Hack  v.  Leonard,  9  Mod.  91,— 
[TLitthdale  J.  The  ninth  volume  of  those  Reports  is  evei 
a  worse  authority  than  the  tenth.] — and  Sanders  v.Pope{a) 
and  cited  Hill  v.  Barclay  (b),  Bracebridge  v.  Buckley  (c) 
Eden  on  Injunctiotu,  p.  26,  Comyns*  Landlord  and  Tenant 
p.  566,  2nd  ed.,  and  White  v.  Warner  (d),  to  shew  that  evei 

(«)  12  Ves.  282.  (c)  2  Price,  200. 

(b)  18  Ves.  56.  (rf)  2  Mcr.  459. 
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I  Court  of  Equity  would  not  interfere  in  a  case  like  the 
preient:  he  also  relied  on  Doe  v.  Masters  (a). 

Arnold,  on  the  same  side,  was  stopped. 

Kelly  contr^,  contended  that  provisoes  for  re-entry  were 
not  to  have  so  stringent  an  effect  given  them  as  conditions 
at  common  law.    Doe  v.  Elsam  (b) ;  and   stated   that  the 

,  Court  of  Common  Pleas  had  recently  interfered  after  judg- 
meot,  in  the  way  prayed  by  the  present  rule,  on  payment 

\    of  costs  as  between  attorney  and  client,  but  that  he  had  not 

'    been  able  to  obtain  a  report  of  the  case. 

I 

Lord  Denman  C.  J. — In  that  case  probably  the  Court 
interfered,  as  it  often  does,  merely  to  assist  any  voluntary  ar- 
rangement between  the  parties.  The  interference  would 
kave  been  in  invitum,  or  the  case  would  have  been  reported. 
We  have  no  jurisdiction  whatever  to  grant  this  application. 
If  we  had  jurisdiction,  it  would  be  most  inconvenient  to 
exercise  it  in  questions  embracing  disputes  as  to  the  con- 
dition of  premises,  and  wherein  we  should  have  no  means 
of  deciding  satisfactorily. 

LiTTLEDALE  J.  coucurred. 

Patteson  J. — We  granted  this  rule  under  the  impres- 

^'^n  that  the  plaintiff  had  waived  his  right  on  the  general 

^^^enant  by  giving  notice  to  repair  uuder  the  particular 

^^enant,  that  the  notice  had  been  complied  with,  and  that, 

''^^Vrithstanding,  it  was  sought  to  insist  on  a  forfeiture 

""^Hler  the  general   covenant.      Even  then  it  is  doubtful 

"^il ether  we  would  interfere,  but  in  this  instance  there  has 

^^n  a  breach  of  the  particular  covenant. 

Coleridge  J. — The  strongest  way  in  which   the  de- 
^^ant  can  put  his  case  is,  that  the  circumstances  dis- 

^^^  2  B.  &  C.  490 ;  S.  C.  4  D.  &  R.  45.  (6)  Moo.  &  Malk.  189. 
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closed  would  be  an  answer  to  the  action.  Eve 
could  not  take  upon  ourselves  to  decide  what  is  : 
of  fact  for  a  jury. 

Rule  disc 


^"y  '^^^'  Price  v.  Popkin. 

An  action  in 

covenant  and    BY  an  order  of  a  learned  judge,  this  cause,  whi 

all  matters  in  /-       ■  i  r 

difference  were  covenant  for  breaches  of  covenants  to  repair  a 

referred.    The  house  demised  by  the  defendant  to  the  plaintifi 

arbitrator  re-  ,         .  .     *^ 

cited  that         matters  in  difference  between  the  parties  were  n 

among  ot  er  ^  barrister,  the  costs  of  the  suit  to  abide  the  even 
matters  in  dii-  ' 

lerence  it  was  

referred  to  him       ^^^  arbitrator  made  the  following  award^  in  wl 

to  say,  whether  reciting  the  order  of  reference,  and  that  *'  the  i 

certain  grates,  •      i«/*- 

&c.  were  part    the  cause,  among  other  matters  m  ditrerence,  hav< 

of  the  demised  ^^  ^^g  to  say  and  adjudge  whether  certain  grat 
premises,  and  j  j      o  o 

further  to  or-  bolts  and  fastenings,  were  part  and  parcel  of  the 
shouTdbedone  P^eniises  in   the  declaration  named,  and  further 

to  make  a  final  and  adjudge  what  shall  be  done  to  make  a  fina 
determination     ,  .       .  /.         ,  •      I'/v  9t  ■ 

ofsuch matters  determmation  of  such  matters  in  diiierencey     he 

in  difference.     ^[^^^  ^  verdict  should  be  entered  for  the  plaintiff  c 

He  awarded       ,  ,  *^ 

certain  da-        issues,  with   10/.  damages  on  the  first,  and  1 10/. 

STiff^on^lie  ^"  ^^^  second  issue  ;  "  and  further  I  do  find,  thai 
issues  in  the      grates,  Scc  were  part  of  the  demise  of  the  defend; 

declaration, 
and  found  that 

the  grates  ^c.  were  part  of  the  demise  of  the  defendant  to  the  plaiutiiT,  an* 
were  removed  and  carried  away  by  the  defendant,  and  applied  to  his  own  us* 
they  were  of  the  value  of  11/.  55.,  and  he  ordered  the  plaintiff  to  fix  aad  si 
grates,  locks,  &c.  in  the  place  and  stead  of  such  as  were  removed  as  afores 
leave  the  same  to  and  for  the  use  of  the  defendant  at  the  end  of  the  term,  ai 
defendant  should  pay  to  the  plaintiff  the  sum  of  11/.  5s 

The  affidavit  ot  the  defendant  having  denied  that  the  power  was  given  t 
trator  to  order  what  should  be  done  by  the  parties  as  to  the  grates,  held,  that 
was  bad,  as  the  arbitrator  had  exceeded  liis  power,  and  the  award  itse 
certain  in  not  specifying  the  quality  and  price  of  the  grates  to  be  set  up. 
that,  as  the  matter  in  difference  as  to  the  grates  was  one  of  the  matters  su 
the  arbitrator,  the  finding  on  that  being  bad,  the  whole  award  must  be  set  a< 

SembUf  that,  when  an  arbitrator  has  directed  a  verdict  to  be  entered  « 
thority,  if  the  award  disposes  of  all  the  matters  referred  to  independently  of  c 
that  part  of  the  award  may  be  rejected. 
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pUintiffi  and  that  they  were  removed  and  carried  away  from 
the  dwelling-house,  in  the  declaration  named,  by  the  de- 
fendant, and  applied  to  his  own  use,  and  1  do  adjudge 
sttcb  fixtures  so  removed  to  be  of  the  value  of  11/.  5s,^  and 
I  do  order  and  direct  the  plaintiff  to  fix  and  set  up  other 
grates,  &c.  in  the  place  and  stead  of  such  as  were  removed 
as  aforesaid,  and  to  leave  the  same  to  and  for  the  use  of 
the  defendant  at  the  end  of  the  term ;  and  I  do  accordingly 
order  that  the  defendant  shall  pay  to  the  plaintiff  on  See, 
the  several  sums  of  10/.,  110/.  and  1 1/.  55.,  and  that  the 
plaintiff  shall  receive  the  same  in  full  satisfaction  and  dis- 
diarge  of  any  claim  by  him  made  for  damages  in  the  said 
suit,  and  in  the  matter  of  difference  between  the  parties. 

Sir  TT.  W,  FolleU  on  a  former  day  in  this  term  obtained 
a  rule  nisi  to  set  aside  the  award,  on  the  grounds — 1.  that 
the  arbitrator  had  no  power  given  him  to  enter  a  verdict; 
i  That  the  award  was  uncertain,  in  not  stating  the  quality, 
piice,  8lc»  of  the  grates  and  locks  to  be  set  up ;  3.  That 
the  arbitrator  had  no  power  to  direct  the  plaintiff  to  put  up 
inch  grates ;  4.  That  the  award  as  to  the  grates  &c.,  did 
not  pursue  the  terms  of  the  submission,  inasmuch  as  the 

^     luestioD  as  to  them  was  stated  in  the  recital  to  be,  whe- 
ther they  formed  part  of  the  demise,  and  the  award  deter- 
otines  another  question,  viz.  that  they  were  removed  and 
^'fried  away  by  the  defendant.     The  affidavits  on  which 
^  rule  was  obtained  denied  that  the  defendant  had  agreed 
to  refer  to  the  arbitrator  to  order  what  should  be  done  to 
"^^ke  an  end  of  the  plaintiff's  claim  for  damages  to  divers 
^ks,  grates,  8u:.  alleged  to  have  been  removed  by  the 

^^ffindant. 

fbe  affidavits  in  answer  stated  that  the  plaintiff's  claim 

^  to  the  grates  was  specifically  brought  before  the  notice 

^^  the  arbitrator. 


W,  H.  Watson  now  shewed  cause.      I .  The  arbitrator 
^^Ttainly  had  not  tlie  power  to  order  a  verdict  to  be  en- 
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tered,  but^  as  the  finding  is  complete  without  the  verdk 
that  part  of  the  award  may  be  rejected ;  2.  As  to  the  u 
certainty  of  the  award,  the  rule  is  clear,  that  the  Courts 
not  intend  an  award  to  be  uncertain,  unless  the  uncertaii 
is  distinctly  made  to  appear  by  extrinsic  evidence.  ! 
doubt  the  terms  of  the  award  might  make  it  uncertain  w 
sort  of  locks  and  grates  were  to  be  set  up,  but  the  affida^ 
do  not  allege  that  there  is  any  uncertainty  in  fact,  i 
therefore  the  Court  will  not  presume  that  the  award  is 
certain ;  Cargey  v.  Aitcheson  («),  Hanson  v.  Liversedge 
Wohlenberg  v.  Lageman  (c).  3.  Then  it  is  said  that  the  ai 
trator  had  no  power  to  direct  the  grates  to  be  put  up 
the  plaintiff,  but  he  recites  that  it  was  submitted  to  I 
that  he  should  order  what  was  to  be  done  between  the  | 
ties ;  besides  this  part  of  the  award  may  be  rejected  if  i 
an  excess  of  authority,  as  he  has  found  what  was  the  vi 
of  the  locks  which  were  removed  bv  the  defendant.  4. 1 
finding  of  the  arbitrator  as  to  the  locks.  Sec.  sufficiei 
ranges  itself  under  the  terms  of  the  submission,  for  it  fi 
in  fact  that  they  were  part  of  the  demise. 

Crowder,  contr^.  Independently  of  the  verdict,  which, 
allowed,  is  ordered  to  be  entered  without  authority,  the  a^ 
is  not  tinal,  as  it  is  impossible  to  say  what  is  the  event  of 
suit.  In  the  matter  of  Leeming  and  Fearnley{d),  where  a 
plevin  suit  and  all  matters  in  difference  touching  the  disti 
were  referred,  the  costs  to  abide  the  event  of  the  suit, 
the  arbitrator  awarded  that  the  rent  was  14/.,  and  that 
was  due  for  rent,  and  that  the  plaintiff  in  replevin  she 
pay  the  defendant  6/.,  it  was  held  that  the  award  was  bad 
the  arbitrator  had  not  determined  the  suit.  [Patteson  J. 
that  case  the  arbitrator  had  awarded  a  stet  processus,  wl 
he  had  no  power  to  do,  because  then  the  successful  pi 
would  not  be  entitled  to  costs.    W,H,  Watson,  That  case ' 

(a)  2  B.  &  C.  170 ;  S.  C.  3  D.  (c)  6  Taunt.  254. 

&  R.  433  ;  in  error,  2  Bing.  199.  {d)  5  B.  &  Ad.  403  ;  S.  C.  : 

(b)  2  Ventr.  242.  &  M.  232. 
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much  considered  in  Eardley  v.  Steer  {a),  and  was  thought 
to  have  proceeded  on  the  particular  form  of  the  pleadings.] 
2.  It  is  not  necessary  to  shew  by  affidavit  that  the  award 
isnncertain^  when  the  uncertainty  appears  in  the  very  terms 
used  by  the  arbitrator.  How  can  it  be  ascertained  from  this 
award  what  sort  of  locks  and  grates  and  how  many  were  to 
beset  up?  If  he  had  directed  locks  and  grates  to  be  put  up 
of  the  same  kind  as  those  taken  away,  that  would  have  been 
iufficient.  But  he  has  not  done  so;  there  are  several  cases 
on  this  point  commencing  with  Pope  v.  Brett  {b),  and  col- 
lected in  Watson  on  Awards^  p.  I67,  et  seq.  (2d  ed.) ;  3.  No 
aotbority  was  given  to  the  arbitrator  to  order  grates  to  be 
put  up  by  either  party.  Very  often  the  order  of  reference 
gives  the  arbitrator  power  to  order  what  shall  be  done,  but 
when  that  power  is  not  expressly  given,  it  is  an  excess  of 
jurisdiction  to  make  any  order  on  the  subject. 
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Lord  Denman  C.J. — There  are  two  substantial  ob- 
jections to  this  award.  First  of  all,  the  arbitrator  has  or- 
dered matters  to  be  done  which  he  had  no  authority  to  order, 
and  secondly,  he  has  not  ordered  them  to  be  done  in  a 
specific  and  certain  manner,  so  as  to  make  it  possible  to 
^y  that  the  award  can  be  strictly  obeyed.  For  these  rea- 
»wi«  we  think  the  award  bad. 

LiTTLEDALE  and  Patteson  Js.  concurred  (c). 

^f^.H.  Watson  submitted  that  these  objections  only  ap- 
^^d  to  part  of  the  award  as  to  the  grates,  and  that  the 
^^ainder  was  good. 


Patteson  J. — No ;  the  diflference  as  to  the  locks  and 

''^tes  was  referred  to  the  arbitrator,  and  it  has  not  been 

'^termined. 

Rule  absolute. 


{a)  2  C.  M.  &  R.  3^7. 
{h)  2  Saund.  292. 


(c)  Coleridge  J.  was  in  the  Bail 
Court. 
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Thuriday, 
April  iSth, 

A  broker,  a 
member  of 
the  Stock  Ex- 
chan|;e,  hns  an 
implied  autho- 
rity fo  act  ac- 
cording to  its 
rules,  whether 
his  employer 
is  cognizant  of 
them  or  not. 

Where, 
therefore,  such 
broker  having 
entered  into  a 
contract  for 
the  sale  of 
stock,  which 
was  not  ful- 
filled by  his 
principal,  the 
stock  was  re- 
purchased at 
a  higher  price 
by  the  broker 
of  the  vendee, 
and  the  selling 
broker  paid 
the  difterence 
and  the  com- 
mission, on 
such  re-pur- 
chase, he  may 
recover  the 
amount  of 
such  payment 
by  shewing 
that  it  was 
compulsory 
upon  him  by 
the  rules  of 
that  society, 
and  also  the 
amount  of  his 
own  commis- 
sion on  the 
original  sale. 


Sutton  and  others  v.  Tatham. 

Assumpsit  by  the  plaintiffs,  as  brokers  and 
the  defendant,  for  work  and  labour  and  commissioi 
paid,  and  on  an  account  stated.  Plea:  Non  assu 
At  the  trial  before  Lord  Denman  C.  J.  at  the 
sittings  after  last  Hilary  term,  it  appeared  that  th( 
ant  on  the  28th  May,  1838,  had  given  instruction! 
ing  to  the  plaintiffs,  who  were  members  of  tl 
Exchange,  to  sell  for  him  250  South  Australiai 
The  defendant  had  in  fact  100  only  of  these  shs 
was  desirous  of  obtaining  250/.  by  a  sale  of  50 
which  would  have  been  sufficient  for  the  purpose 
inadvertently  expressed  himself  so  that  it  appei 
£50  shares  were  to  be  sold,  and  not  so  many  ; 
produce  250/.  The  plaintiffs,  however,  before  tl 
apprised  of  his  error,  had  contracted  for  the  sal 
shares.  The  purchaser  was  informed  of  the  mis 
refused  to  rescind  the  contract,  and  the  defendai 
12th  June,  refusing  to  perform  it,  the  purchaser 
dd  July,  employed  a  broker  to  purchase  209  share 
had  risen  in  price  since  the  date  of  the  contract, 
proposed  to  shew  that,  by  the  rules  of  the  Stock  E 
when  the  selling  broker  does  not  perform  his  c 
notice  is  given  that  the  stock  contracted  for  will  b 
for  the  purchaser,  and  that  the  selling  broker  is  oblig( 
puin  of  expulsion  from  the  Stock  Exchange,  to 
difference  in  price,  if  it  has  risen  since  the  date  of 
tract,  and  also  the  commission  on  the  second  [ 
The  plaintifTs  had  paid  the  difference  in  the  price 
together  with  the  broker's  commission  on  the  re^f 
and  this  action  was  brought  for  the  amount  so  | 
also  for  the  amount  of  their  own  commission  on  I 
nal  sale.  Evidence  of  these  rules  was  objected  1 
ground  that  they  were  not  binding  upon  the  d< 
who  was  a  stranger  to  them.     It  was  also  conle 
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ihe  authority  of  Child  v.  Morley  {a\  that  a  broker  con- 
tracting for  the  sale  of  stock  for  a  principal,  who  refuses 
to  perform  the  bargain,  cannot,  after  paying  any  difference 
in  the  price  of  such  stock,  recover  the  amount  so  paid  as 
money  paid  for  his  principal,  so  that  the  payments  in  this 
case  were  voluntary.  His  lordship  received  the  evidence, 
and  directed  the  jury  that  a  party  employing  a  broker  on  the 
Stock  Exchange  must  be  taken  to  authorise  him  to  act 
according  to  the  rules  of  that  society,  although  the  prin- 
cipal himself  may  not  be  cognizant  of  them,  and  with 
regard  to  the  re-purchase  of  the  shares,  left  it  to  the  jury 
to  sajf  whether  the  bargain  was  made  within  a  reasonable 
time.  The  jury  found  a  verdict  for  the  plaintiffs  for  52/.  55., 
the  amount  of  the  two  commissions  only. 

Sir  jP.  Pollack  now  moved  for  a  new  trial,  on  the  ground 
of  the  misreception  of  evidence,  relying  on  the  ground 
taken  at  the  trial,  and  on  the  case  cited  of  Child  v. 
Mw/ey(a). 

LiTTLEDALE  J. — A  person  employing  a  broker  on  the 
Stock  Exchange  is  bound  by  their  rules,  whether  he  is 
cognizant  of  them  or  not. 

Patteson  and  Coleridge  Js.,  and   Lord  Denman 

C' J.  concurred. 

Rule  refused. 

(a)  8  T.  R.  010. 
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SOTTON 

and  otliers 

V. 

Tatuam. 


Staley  v.  Francis  Bldwell.  Wednaday^ 

A  May  Qth, 

-^   WRIT  of  fieri  facias  in  this  cause  was  delivered  to  the  An  issue  was 
*«riff  of  Gloucestershire  in  September,  1838,  under  which  JndSe 

.  Interpleader 

^^  betireen  the  claimant  and  execution  creditor,  the  costs  of  the  issue  to  abide  the 
??^  of  the  Court.  The  claimant  claimed  the  whole  of  the  goods  seized,  but  proved 
'^^  right  to  part  only: — Held,  that  be  was  eutilled,  notwithstanding  to  the  general  costs 
^the  issue,  as  if  he  bad  t>een  plaintiff  in  trover,  and  also  to  the  costs  of  the  original  and 
'^Wqueat  af^ication  to  the  Court. 
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he  seized  certain  household  furniture  and  also  certain  office 
furniture  in  a  house  in  Stroud.  At  the  time  of  the  seizure 
Thomas  Bedwelly  a  brother  of  the  defendant,  was  residing 
in  the  house,  and  carrying  on  the  business  of  an  attorney 
there,  and  was  then  in  the  actual  possession  of  all  the  fur 
niture  seized.  It  appeared  that  the  two  brothers  had  for- 
merly carried  on  the  business  of  attornies  in  partnership  ii 
a  part  of  the  same  house,  and  at  the  time  of  the  seizure  thi 
name  of  the  firm,  ''  Messrs.  BedweU^  was  still  remaioiof 
on  the  door,  but  about  three  months  before  the  seizun 
the  defendant  left  this  country.  On  the  sheriff  making  th< 
above  seizure,  Thomas  Bedwell  claimed  the  whole  of  th* 
goods  seized  as  his  own  exclusive  property,  and  the  sherh 
thereupon  made  application  to  a  judge  at  chambers  uode 
the  Interpleader  Act,  upon  which  Coltman  J.  made  th 
following  order: — 

That  the  goods  seized  by  the  sheriff  should  be  sold,  an 
the  proceeds  be  paid  into  Court,  unless  the  claimant,  Thoma 
Bedwell^  should  give  security  for  the  return  of  the  same 
that  an  issue  with  three  counts  should  be  tried  at  the  thei 
next  Gloucester  assizes,  in  which  Thomas  Bedwell  shouk 
be  plaintiff,  and  the  plaintiff  in  this  action  {S(aley)  shoulc 
be  defendant,  to  try  the  question,  1.  Whether  the  good 
seized  were,  or  any  part  thereof  was,  the  sole  property  o 
Thomas  Bedwell  at  the  time  of  seizure.  2.  Whethe 
they  were,  or  any  part  thereof  was,  the  sole  property  c 
Francis  Bedwell  at  the  time,  &.c.  3.  Whether  they  wen 
or  any  part  thereof  was,  the  joint  properly  of  the  Bedwel 
at  the  time,  Sec.  That  in  case  the  jury  should  be  of  opinio 
that  the  whole  of  the  said  goods  were  not  the  sole  propert 
of  either  of  them,  or  the  joint  property  of  both,  it  shoul 
be  specially  found  what  part,  if  any,  was  the  sole  properl 
of  Thomas  or  of  Francis,  or  what,  if  any,  was  their  joii 
property,  and  the  value  of  such  part  or  parts ;  the  coata  < 
the  isssue  to  abide  the  further  order  of  the  Court.  Thi 
the  sheriff's  cost  of  keeping  possession  to  the  time  of  sal 
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or  security  be  paid  by  the  claimant;  the  residue  of  the 
sheriff's  costs  and  the  poundage  and  the  return  of  the 
gOixUto  abide  the  further  order  of  the  Court. 

The  claimant  not  having  given  security,  the  sheriff  sold« 
ud  the  net  produce  was  paid  into  Court,  in  pursuance  of 
the  order. 

The  issues  came  on  to  be  tried  at  the  Gloucestershire 
spring  assizes,  IB39,  when  the  jury  found  the  value  of  the 
household  and  office  furniture  respectively;  that  the 
household  furniture  belonged  to  Thomas  Bedwell  the 
daimant  exclusively,  and  that  the  office  furniture  belonged 
to  him  and  his  brother  jointly  as  partners.  On  the  first 
and  third  issues,  therefore,  the  verdict  was  entered  for  the 
daimant  so  far  as  respected  the  household  furniture,  and 
for  the  execution  creditor  so  far  as  respected  the  office 
furniture.  The  second  issue  was  found  entirely  for  the 
daimant. 

Gratft  on  a  former  day  in  this  term,  obtained  a  rule, 
calling  on  the  execution  creditor  and  the  sheriff  to  shew 
Ciuse  why  the  net  sum  realized  by  the  sale  of  the  household 
Aurniture,  and  a  moiety  of  the  net  sum  realized  by  the 
<iffice  furniture,  should  not  be  paid  out  of  the  Court  to 
"Thomas  BedweU,  and  why  the  plaintiff  should  not  pay  him 
his  costs  incurred  in  consequence  of  the  seizure,  and  also 
<^the  application  made  to  this  Court  and  a  judge  at  cham- 
fers, and  of  the  feigned  issues,  and  of  this  application,  de** 
deleting  therefrom  the  plaintiff's  costs,  if  any,  of  the  issues 
P*^ally  found  for  him. 
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Staley 

V. 

Bedwell. 


W.  J.  Jlexander  now  shewed  cause  for  the  execution 
^editor  (a).  The  sheriff  ought  to  pay  the  costs  of  the 
H^plications,  as  tbey  were  incurred  in  consequence  of  his 
in  seiziDg  goods  which  it  turns  out  that  he  had  no  right 


C«)  So  much  onlj^  of  the  facts      noticed  as  related  to  the  costs  of 
^  aipment  ia  this  case  has  been      the  respective  parties. 


Staley 

V. 
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1839.  to  seize.  At  any  rate  the  claimant  is  not  entitled  to  call 
the  execution  creditor  to  pay  them,  for  bis  claim  is  f 
to  be  to  a  certain  extent  unfounded ;  if  it  bad  been  pro 
Bedwell.  confined  to  his  own  goods,  perhaps  the  execution  ere 
would  have  been  contented  with  the  residue.  Both 
ties  have  succeeded  to  a  certain  extent,  and  both  havei 
to  a  certain  extent,  and  therefore  one  ought  not  tc 
the  costs  of  the  applications  more  than  the  other- 
respect  to  the  issues  some  have  been  found  for  the  e: 
tion  creditor  and  some  for  the  claimant ;  there  can  1 
necessity  for  any  special  direction,  therefore,  as  to  the 
ation  of  the  costs  of  the  issues ;  the  Master  can  taa 
execution  creditor  and  the  claimant  the  costs  of  the  i( 
found  for  each  respectively. 

Whitmore  for  the  sheriff.  The  sheriff  is  entitled  U 
costs  on  the  original  and  the  present  application* 
rule  nisi  does  not  provide  for  the  payment  to  the  sher 
his  possession  money,  to  which  he  was  entitled  uodei 
order.  He  was  obliged  to  appear,  therefore,  in  ord 
obtain  that  sum  to  which  he  is  clearly  entitled. 

Gray  contr^.  The  sheriff  never  is  allowed  the  coi 
the  applications;  the  Courts  hold  that  he  must  bean 
expenses  himself  if  he  seeks  benefit  from  the  I 
pleader  Act ;  and  he  had  a  remedy  for  his  possession  m 
under  the  order.  But  the  most  important  questio 
whether  the  claimant  be  entitled  to  have  his  costs  pa 
the  execution  creditor.  With  a  view  to  the  determin 
of  this  question,  the  position  in  which  the  claimant  v 
have  been,  independently  of  the  Interpleader  Act, 
be  looked  at.  It  is  now  to  be  assumed  that  the  s 
seized  some  goods  belonging  to  the  defendant  and 
belonging  to  the  claimant.  Before  the  Interpleadei 
the  claimant  would  have  brought  an  action  of  trover  a| 
the  sheriff  for  the  whole  of  the  goods ;  he  would  have 
ceeded  to  the  extent  of  what  belonged  to  himself 


t. 
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would  have  failed  to  the  extent  of  what  belonged  to  the 

present  defendant,  bat  the  result  as  to  costs  would  have 

teen  that  the  claimant  would  have  been  entitled  to  the 

fsotnl  costs  of  the  cause.     Then  the  only  effect  of  the 

Interpleader  Act  is  to  substitute  the  execution  creditor  for 

the  sherifF;  indeed,  before  that  act  he  was  always  in  this 

nne  position  where  he  had  indemnified  the  sheriff.     The 

Interpleader  Act  was  not  intended  to  put  the  claimant  in  a 

vorse  position  than  before,  but  merely  to  compel  the  exe- 

cotioQ  creditor  to  take   the   consequences  of  those  acts 

which  are  done  by  the  sheriff  for  his  benefit,  and  which  he 

in  fact  adopts  by  agreeing  to  maintain  them  on  the  trial  of 

(he  feigned  issue.     In  general  an  action  would   try  the 

question  between  the  parties  as  well  as  an  issue,  and  is,  iti 

^act,  frequently  adopted ;  but,  where  an  issue  will  do  as  well, 

''is  adopted  only  because  it  saves  all  the  expense  of  the 

^it  and  other  preliminary  proceedings.    If  the  question  in 

"iG  present  instance  had    been   tried    by  an    action,   the 

^Diant  would  clearly  have  been  entitled   to  the  general 

^3ts,  and  the  circumstance  of  an  issue  being  adopted  is 

o^t  one  which  can  have  the  effect  of  depriving  him  of  such 

<^^8ts.     The  claim  to  these  costs  is  resisted  on  the  ground 

^b^t  the  claimant  made  a  claim  which  has  partly  turned  out 

^  be  unfounded,  and  that  two  of  the   issues  have  been 

partially  found  against  him.     But   that  is  the  case  with 

teapect  to  one  half  the  actions  which  arc  tried ;  it  constantly 

happens  that  a  plaintiff  recovers  in  respect  of  less  thait  he 

has  claimed;  but,  if  he  recovers  at  all,  he  is  entitled  to  the 

general  costs.   The  execution  creditor  afSrmed  the  sheriff^s 

>ct>  as  to  the  household  furniture,  by  maintaining  it  in  the 

•  _ 

t^sue.     The  costs,  therefore,  of  the  original  application, 
^^  the  trial,  and  of  the  present  application,  would  all  have 

^^n  incurred,  if  the  claim  by  Thomas  Bedwell  had  not 

°^«ti  too  large. 
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Bedwell. 


I^ord  Denmant  C.  J.  — The  claimant  is  entitled  to  the 
S^tieral  costs,  deducting  the  costs  of  any  disputed  facts  in 
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Staley 
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Bedwell. 
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which  the  plaintiflf  has  succeeded.  It  is  as  if  the  cl 
had  succeeded  in  an  action  of  trover.  He  must  als 
the  costs  of  the  applications. 

Little  DALE  J. — I  am  of  the  same  opinion, 
claimant  had  succeeded  in  trover^  he  would  have  b< 
titled  to  the  general  costs*     The  only  consequence 
claiming  too  much  in  such  an  action  would  have  bee 
the  execution  creditor  might  have  applied  to  pay 
into  Courts  in  which  case  the  claimant  would   have 
on  at  his  peril.     The  claimant,  then^  is  to  have  bis  | 
costs  of  the  issues  and  of  the  applications.     The  shi 
not  entitled  to  costs. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  absol 


Friday, 
May  3rd. 

In  assumpsit 
by  the  direc- 
tors of  a  joint 
stock  com- 
pany, consti- 
tuted hy  deed, 
the  deed  must 
be  produced, 
to  shew  who 
are  the  di- 
rectors; and 
it  is  not  suffi- 
cient to  shew 
that  the  plain- 
tiffs are  the 
persons  acting 
as  directors.  A 
director  who 
has  become 
bankrupt 
must  never- 
theless bejoin- 
ed  as  plain tiif, 
even  although 
he  has  ceased 
to  acty  unless  it 


Phelps  and  others  r.  Lyle. 

Assumpsit  for  not  accepting  and  paying  for  i 
materials  and  machinery  sold  by  the  plaintiffs  to  tl 
fendants.  Non-assumpsit  was  the  only  plea  whicl 
material  to  notice. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  L 
sittings  after  Trinity  term,  1837,  it  appeared  that  the 
tiffs  were  directors  of  **  The  London  United  Mine 
pany/'  and  that  the  contract  declared  upon  was  enterc 
by  a  correspondence  in   1836  between   a   Mr.   Wa 
secretary  of  the  Company^  and   the  defendant;  Mr. 
in  his  letters  referred  to  the  "  Directors"'  generally  j 
persons  by  whom  the  machinery  Sec.  was  to  be  sol< 
appeared  that  originally  there  were  seven  directors 
two  of  them  were  dead  before  the  alleged  contract, 
third  had  some  years  previously  become  bankrupt^ 

be  shewn  that  he  has  vacated  his  office. 
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which  time  he  had  ceased  to  take  part,  as  director,  in  ma-         1839. 
naging  the  affairs  of  the  company.     It  was  not  shewn,  how- 
ever,  that  he  was  actually  out  of  office,  and  it  was  proved     and  others 
that  he  continued  to  be  a  shareholder.     The  remaining  four        j^^j^ 
directors  were  the  plaintiffs  in  this  action.     The  goods,  for 
die  price  of  which  the  defendant  was  sued,  belonged  to  the 
company,  which  was  constituted  by  a  deed  of  settlement, 
and  consisted  of  about  a  hundred  shareholders,  holding  alto- 
gether several  thousand  shares*     The  deed  was  not  put  in 
evidence.     For  the  defendant  it  was  objected  that  the  cor- 
respondence amounted  to  a  negociation  only,  but  that,  if 
there  was  a  contract,  the  action  should  have  been  brought 
hj  all  the  shareholders  of  the  company,  and  not  by  the  direc- 
tors only ;  and  that,  even  if  the  directors  alone  could  sue,  the 
ii^krupt  director  should  have  been  a  co-plaintiff,  as  he  had 
lot  formally   vacated  office.     His  lordship  overruled  the 
^iO^tions,  but  reserved  leave  to  the  defendant  to  move  for 
3  QoQsuit 

Sir  J.  Campbell  A.  G.  m  the  following  Michaelmas  term 
'^ving  obtained  a  rule  nisi, 

Sir  JP.  Pollock  and  Swann  now  shewed  cause,  and  con* 
^tided  that  the  correspoodeuce  amounted  to  an  express 
contract,  so  that  the  plaintiffs,  who  were  the  actual  parties 
to  it,  were  entitled  to  sue  upon  it. 

Sir  J.  Campbell  A.  G.  and  Buttf  contrA.     An  action  of 

this  kind  may  be  maintained  either  in  the  names  of  the  per- 

M>n8  with  whom  the  contract  was  actually  made,  or  in  the 

names  of  the  parties  really  interested  ;  Skinner  v.  Stocks  (a). 

In  this  case  neither  did  the  shareholders  at  large  sue,  who 

^^fe  the  parties  interested,  nor  the  directors,  who  were  the 

i'^''Son8  with  whom  the  contract  was  made,  for  there  was 

^"^^her  director,  who  remained  in  office,  notwithstanding 

'^   bankruptcy,  and  he  was  not  joined.     If  the  constitution 

'  ^H«  compatiy  enabled  the  four  directors  to  sue,  the  deed 

(d>  4  B.  &  Aid.  437. 


Phelps  , 
and  others 

V, 
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should  have  been  produced  ;  Dickinson  v.  f^alpy  (fl),  B^^' 
mail  V.  Roberts  (b). 


Lord  Denman  C.  J.  —  To  put  this  case  hi  the  most  fo' 
Lyle.  vourable  point  of  view  for  the  plaintiffs,  the  contract  wasnol 
made  with  the  company  at  large,  but  with  the  plaintiffs  ai 
the  directors  of  it.  How  then  was  it  to  be  proved  that  the^ 
were  such  directors,  except  by  means  of  the  deed  ?  It  als< 
appeared  that  there  had  been  another  director,  who  wai 
not  made  co-plaintiff,  and  it  was  not  shewn  that  he  iui< 
ceased  to  be  a  director.  The  rule  for  a  nonsuit  must  bi 
absolute. 

LiTTLEDALE  J. — A  Company  may  undoubtedly  inves 
certain  persons,  as  directors,  with  authority  to  manage  tin 
affairs  of  the  company,  and  to  sue  for  them.  This  coin 
pany  was  constituted  by  deed ;  and  it  became  necessary  U 
see  whether  the  plaintiffs  were  directors,  and  had  power  t^ 
sue,  for  it  would  not  be  enough  that  they  were  directors 
unless  they  had  also  power  to  sue.  The  deed,  therefore 
should  have  been  produced  for  this  purpose,  and  also  ti 
shew,  if  such  was  the  fact,  that  any  director  becoming  t 
bankrupt  ceased  to  be  a  director,  for,  in  point  of  law,  hi: 
bankruptcy  of  itself  would  have  no  such  effect. 

Patteson  J. — I  give  no  opinion  whether  there  was  an; 
contract  at  all,  or,  if  there  was,  whether  it  was  made  wit) 
the  company,  1  will  only  consider  whether  the  plaintiff 
were  the  directors.  Now  it  is  clear  that  there  was  anothe 
director,  who  was  not  shewn  to  have  been  removed  froo 
office.  It  is  to  be  assumed  then  that  he  continued  to  be  \ 
director ;  his  absence,  whether  for  five  days  or  five  years 
would  not  vacate  his  office;  nor  would  his  bankruptcy 
unless  provision  to  that  effect  were  made  by  the  deed.  I 
that  were  the  case  it  should  have  been  produced. 

CoLERJDOE  J.  concurred. 

Rule  absolute. 

(a)  10  B.&  C.  128.;  S.  C. 5  MRnn.ic Jt.  126.       (6)  3  Bing.  N. C.  963 


EASTER  TERM,  II  VICT.  317 

1839. 

The  Queen  v.  The  Mayor  of  Bridgnorth.  v^-v-^ 

Monday, 

A  RULE  had  been  obtained  to  shew  cause  why  one  or    -^P^^^  29f/i. 
more  writ  or  writs  of  mandamus  should  not  issue,  directed  for^seve^raj"  * 

lothe  defendant,  requiring  him  to  insert  the  name  of  Job  writs  of  man- 
j  If  1     •  f  I      •  !■  damus  is  irre- 

Allen  and  about  seventy  other  persons  on  the  burgess  roll  gular. 

of  the  borough  of  Bridgnorth.  Tlie  pny- 

**.     .  °  ment  of  rates 

The  aflSdavits  in  support  of  the  rule  stated  that  the  par-  under  the  Mu- 
ties,  on  whose  behalf  the  rule  was  moved,  had  been  ex-  "atlon  Act^'Ift 
punged  from  the  burgess  list  at  the  revision  in  1837*  on  6WUl,4,c 
the  ground  that  their  rates  had  not  been  paid  by  themselves,  be'such  as"* 

It  appeared  from  the  affidavits  that,  on  the  30th  of  August  may  be  fairly 

I  •  1         •       1      »  I     I     1        • ,     tt    1      considered  as 

m  that  year,  a  resident  in  the  borough  had  paid  all  the  a  payment  by 

rites  with  their  knowledge  and   approbation,   except   in  {J?®  ***j?^'^i  • 

three  cases  where  the  payment  had  been  made  without  is  not  enough 

wch  knowledge  or  approbation.  been  raidl 

with  bis  sane- 
^  lion  at  the  ex^ 

n,  V.Richards  shewed  cause^  and  contended  that  the  penseofa 

oayor  had  come  to  a  proper  conclusion^  and  that  the  rates  ^  "'^  ^^^' 

M  evidently  been  paid  for  the  applicants  in  furtherance 

of  a  political  object. 

Jenis,  contr^.  It  is  not  necessary  that  the  burgess 
Aould  pay  his  own  rates;  Rex  v.  Lower  Hei(ford(a)  is  a 
decision  upon  tjiis  point,  under  the  3  W.  &  M.  c.  II » 
^hich  confers  a  settlement  upon  any  person  who  shall  be 
<^harged  with  and  pay  his  share  towards  the  public  taxes  of 
^^^  parish,  [Liord  Denman,  C.  J.  That  case  at  all  events 
<loe8  not  apply  where  the  rates  have  been  paid  for  a  party 
without  his  privity.]  The  5  &  6  Will.  4,  c.  76,  s.  9,  does 
oot  appear  to  require  any  actual  payment  by  the  burgess 
■unself;  the  object  of  the  section  appears  to  have  been 
simply  to  increase  the  municipal  funds.  This  is  effected 
"J  fating  a  burgess,  and  by  giving  him  a  vote,  if  his  rates 
'fe  paid,  as  an  inducement  to  him  to  pay  them.    If  the 

(a)  1  B.  &  Ad.  75. 
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payment  by  a  stranger  amounts   to   bribery,  there 

remedy. 
The  Queen 

V. 

Bridgnorth.  Lo^d  Denman  C.  J.— We  ought  without  hesilati 
say  that  such  a  payment  of  rates  cannot  be  permitU 
it  would  manifestly  lead  to  bribery.  The  act  contemf 
such  a  mode  of  payment  as  may  fairly  be  considere( 
act  of  the  party  rated. 

R,  V,  Richards  applied  for  costs. 

Jervis,    The  point  is  new,  and  this  practice  of  p 
rates  is  very  prevalent. 

Lord  Denman  C.  J. — ^The  mayor  was  quite  right 
decision.  I  say  nothing  about  the  number  of  writs  a[ 
for  by  one  rule,  as  nothing  was  said  about  it  when  thi 
was  granted.  But  I  think  that  the  mayor  is  entitl 
costs,  on  the  general  principle  that,  when  a  public  < 
has  decided,  as  the  Court  thinks,  rightly,  it  is  prope 
he  should  have  costs. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion, 
rule  for  several  writs  of  mandamus  must  not  be  m 
precedent.  There  was  a  case  in  H.  T.  1792(cr),  in  ' 
the  Court  said  that  they  sometimes  granted  a  rule  to 
cause  why  one  or  more  information  or  informations  s 
not  be  granted,  but  that  they  never  heard  of  such  a  pr; 
with  respect  to  writs  of  mandamus. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  discharged,  with  coi 

(a)  MS.  read  from  a  book  furnished  by  Mr.  Rohimon  of  the  < 
Office. 
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The  Queen  v.  Crossley  and  Robinson.  Maym 

1       A       *     J* 

Indictment,  charging  the  defendants  as  overseers  of  ment  stated 
Todmorden  and  Walsden,  in  the  county  of  Lancaster,  for  ^}^^^  ^^  ^^^! 

,  ,  lAw  Commis- 

BOt  accounting  to  the  auditor  of  a  union,  constituted  under  sioners  duly 
4&5m//.4.c.76.  Shrut' 

The  first  count  (after  stating  the  due  constitution  of  the  tor  of  a  union 
aoion,  of  which  Todmorden  and  Walsden  were  parts,  the  the  accounts 
ippointuient  of  the  guardians,  and  that  the  Poor  Law  Com-  ^°^r  times 

I'll.  1  ji_jj         10  every  year,  viz, 

musioners  did,  by  order  under  hand  and  seal  occ,  amongst  within  thirty 
other  things^  direct  that  the  guardians  should  appoint  an  ^^^ m'a^^^' 
auditor  of  the  accounts  of  the  union  and  of  the  several  mer,  Michael- 
townships,  and  that  such  auditor  should,  four  times  in  every  Christmas 
jear,  that  is  to  say,  within  thirty  days  of  each  of  the  follow-  ^^^yh  respec- 
I    ingdays,  namely.  Lady-day,  Midsummer-day,  Michaelmas-  copy  of  this^ 
day,aiid  Christmas-day,  audit  the  accounts  of  the  union  8cc.,  "''^®'''  scaled 

&c.,  was  duly 

iod  that  a  copy  of  such  order  was  duly  sent  by  them  to  the  sent  to  (among 
dcrk  of  the  guardians,  and  to  the  overseers  of  the  poor  of  ^  f^)  ^\^ 
nch  of  the  townships  of  the  union  8cc.,  sealed  with  the  seal  overseers  of  a 
of  the  commissioners  and  duly  addressed  &c.,  and  that  the  the  unio^  " 
defendants  were  overseers  at  that  time,  and  at  the  takine  of  '|^*^  ^'  ^^^  'he 

a    .       .  .  .  ,     ,  .  r  1-  .      ^^^y  of  the 

toe  mquisition,  and  the  appomtment  of  an  auditor  by  the  defendants  to 

guardians,  of  which  appointment  the  defendants  had  notice,)  ^*^^?""'  *^  'h® 
.  ,  *  auditor  when 

vieged  that  it  was  the  duty  of  the  defendants,  under  the  the  cominis- 
proTisions  of  the  said  act,  to  render  to  the  said  auditor,  when  orde^"^  that" 
and  often  as  the  rules  and  orders  of  the  commissioners  the  defendants 
should  direct,    a  full  and  distinct  account  &c.,  on  behalf  by  the^udUor 
of  the  township   of  Todmorden   and  Walsden,   and  that  '®.  account 

t  •  o  •  1  •         •  ^  withm  thirty 

Wrwards,  to  wit,  on  &c.,  within  thirty  days  of  Christmas-  days  of  Christ- 

mas-day,  and 

''^^d.    Other  counts  charged  the  defendants  with  a  breach  of  duty  in  not  accounting 

^'be{|aditor  when  requested  by  him:— Held,  that  the  indictment  was  not  sustainable 

ooder  4  &  5  Will,  4,  c.  76,  s.  47,  as  the  first  count  did  not  allege  that  the  commissioners 

j^'Qade  any  order  that  the  defendants  should  account  at  the  specified  periods,  and  as 

^'^t  does  not  oblige  them  to  account  at  the  request  of  the  auditor,  a  breach  of  which 

^^d  duty  was  the  offence  charged  in  the  other  counts. 

^  •  1*lie  Poor  Law  Commissioners  may  be  described  in  an  indictment  by  their  style 

,L   ^I^e  averment  that  their  order  was  sent  to  the  defendants  is  sufficient  under  the 
lion,  pet30Dal  service  of  the  order  not  being  necessary. 


ond  another. 
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day,  1838,  the  defendants  were  required  by  the  said 

_  to  account  at  a  certain  day,  within  such   thirty  dayi 

The  Queen     „.  ^,..  ^.  , 

v.  &c.y  m  pursuance  of  the  provisions  of  the  act,  but 

Crossley      defendants  did  not  nor  would  account  when  so  requi 

inn  nnrtlnor  1 

The  second  and  third  counts  did  not  differ  materia 
the   1st,  and  alleged  the   same  duty  and  breach 
defendants. 

The  fourth  count  alleged  that  the  defendants  vi 
the  26th  December,  1838,  required  by  the  audito 
count  on  the  £d  January  following;  that  they  1 
accounted,  at  the  time  of  the  inquisition,  for  the  tli 
rent  quarter;  that  it  was  their  duty  to  render  such  a 
but  they,  not  regarding  their  duty,  did  not  at  the  san 
when  they  were  so  required,  render  such  account. 

The  fifth  count  did  not  differ  from  the  preceding, 
that  it  omitted  the  allegation  of  duty. 

The  sixth  count  stated,  that  for  more  than  a  quar 
year  preceding  the  time  of  the  offence,  the  defendan 
overseers  of  the  said  township,  and  thenceforth  con 
remained  such  overseers  down  to  the  time  of  the 
8cc.,  and  that  it  was  their  duty  to  account  to  the  au 
least  in  every  quarter  of  a  year ;  that  on  the  26th  Dec 
1838,  the  auditor  requested  them  to  account  on 
January  then  next ;  that  they  had  not  at  the  time  < 
request  accounted  for  the  current  quarter,  and  1 
defendants,  not  regarding  their  duty,  did  not  nor 
account  on  the  said  2d  January,  when  they  were  so  re 

The  indictment  was   tried  before  Aldenon   B. 
Liverpool  spring  assizes,   1839>  when  a  verdict  wat 
for  the  crown,  subject  to  a  motion  to  enter  the  ven 
the  defendants  on  the  ground  that  the  auditor  had  nc 
legally  appointed. 

DuTidaSf  on  a  former  day  in  this  term  (April  18), 
to  enter  the  verdict  accordingly,  on  grounds  which  ii 
material  to  this  case  to  mention.     He  also  moved  to 
the  judgment,  on  the  ground  that  the  neglect  to  a 
was  not  indictable  at  all,  and  that,  if  indictable. 
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not  properly  charged.  To  shew  that  the  defendants  were 
not  atneoable  to  an  indictnient,  but  merely  to  a  penalty  of 
5Ly  under  4  &  5  Will.  4,  c.  76,  s.  95,  he  cited  Rex  v.  Robin- 
son  (a).  He  objected  also  that  the  Poor  Law  Commis- 
sioners not  being  a  corporation  should  have  been  described 
by  their  names  instead  of  by  their  style  of  office,  for  which 
he  cited  Rex  v.  Sherrington  (6).  He  cited  Rex  v.  King" 
Uon  (c)  also,  to  shew  that  a  copy  of  the  order,  under  which 
die  auditor  was  appointed,  and  a  demand  in  writing  to 
•ccount  should  have  been  personally  served  on  each  of  the 
defendants.     A  rule  nisi  having  been  granted. 


The  Queen 

V, 

Crossley 
and  another. 


Slarkie  and  L.  Peel  now  shewed  cause.  1.  This  indict- 
Dient  is  not  framed  either  on  the  93lh  or  98th  sections, 
which  impose  a  penalty  for  disobedience  to  the  orders  of 
the  guardians  or  the  commissioners,  but  on  the  47th  section, 
^hich  imposes  no  penalty,  so  that  Rex  v.  Robinson  {a)  is 
not  ao  authority  for  the  defendants.  That  section  requires 
overseers  to  account  once  in  every  quarter,  or  as  often  as 
the  commissioners  direct.  The  breach  of  a  duty  created 
^7  statute  was  always  indictable;  this  offence,  therefore, 
»  not  newly  created,  and,  although  another  section  imposes 
^penalty  for  the  same  or  a  sinilar  offence,  the  punishment 

« 

w  cumulative;  Rex  v.  Robinson  {a)  is,  therefore,  an  autho- 

« 

"ty  against  the  defendants,  and  Rex  v.  Wyat  (d).      [Patte- 

^^f'  J.  It  is  alleged  that  it  was  their  duty  to  account  when 

tke  orders  of  the  commissioners  directed  them,  and  yet  it 

IS  not  stated  that  the  commissioners  ever  ordered  them  to 

account.]     The  last  three  counts  do  not  allege  the  duty  in 

this  Way.     [^Patteson  J.  But  it  is  alleged  that  they  did  not 

account  when  required  by  the  auditor ;  they  do  not  appear 

'^  oe  bound  by  the  act  to  account  at  his  request.]     2.  The 

^^'^'Hissioners  are  properly  described,  they  have  a  seal  of 

^we-  the  objection  is  at  all  events  cured   by  7  Geo.  4,  c. 

'  ^«  ^0.     The  last  objection,  that  a  copy  of  the  order  of 

(^)     ^  Burr.  799.  (c)  8  East,  41 . 

^*^       1  Leach,  C.  C.  513.  {d)  \  Saik.  380. 

^"^L.  II.  Y 


The  Queen 
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the  commissioners  ought  to  have  been  personally  serve 
each  of  the  defendants,  cannot  prevail.     Sect.  18  of  ^ 
V,  Will.  4,  merely  requires  that  a  copy  of  every  order  o 

CR088LEY  commissioners  shall,  before  it  comes  into  operation,  b( 
by  post,  or  in  such  manner  as  they  shall  think  fit,  addn 
to  the  overseers.  The  indictment,  therefore,  is  suffi 
in  this  respect. 

Kelly,  DundaSy  and  J.  P.  Cobhett,  contri,  were 
called  upon  by  the  Court. 

Lord  Den  MAN  C.  J. — The  last  objections  do  not  ap 
to  be  good,  but  the  indictment  cannot  be  sustained  in  < 
respects.  There  is  no  count  charging  the  defendants 
ply,  on  the  47th  section,  for  not  accounting  within  a  qu 
of  the  year,  or  with  non-compliance  with  any  order  ol 
commissioners  upon  them.  The  non-compliance  with 
request  of  the  auditor  to  account  is  not  an  offence  u 
the  act. 

LiTTLKDALE  J. — The  first  three  counts  do  not  a 
that  the  commissioners  ordered  the  defendants  to  acci 
nor  is  there  any  sufficient  charge  against  the  defendant 
not  accounting  within  the  quarter.  Under  the  98th  sec 
disobedience  to  an  order  of  the  commissioners  is  not  in 
able  until  the  third  offence.  If  the  question,  there 
did  arise  on  that  section,  Rex  v.  Robinson  (a)  wouU 
apply. 

Patteson  J. — It  is  alleged  in  every  count  that  th< 
fendants  neglected  to  account  at  the  request  of  the  auc 
The  47th  section  does  not  require  them  so  to  acc< 
The  provision  that  the  overseers  are  to  account  one 
every  quarter  seems  to  have  been  overlooked  in  dra 
this  indictment.  It  is  alleged  in  some  of  the  counts  tli 
was  the  duty  of  the  defendants  to  account  when  ordere 
the  commissioners,  but  it  is  not  alleged  that  they  haveord 

(a)  2  Burr.  799. 
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the  defeDdants  to  account,  so  that  they  cannot  be  chargeable        1839. 
on  t.liat  ground.     No  breach  is  alleged  of  any  of  the  provi- 
sions of  the  act. 
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Coleridge  J.  concurred. 


Rule  absolute. 


The  QuEEV 

V, 

Crossley 
and  anodier. 


The  Queen  r.  The  Poor  Law  Commissioners, 
in  re  the  Cambridge  Union. 

On  the  Sd  November,  1836,  the  Poor  Law  Commission- 
ers made  an  order  that  the  Guardians  of  the  Cambridge 
Union,  which  had  been   formed  under  the  4  &  6  Will.  4, 
C.76,  and  consisted  of  several  parishes,  should,  within  one 
month,  appoint  one  or  more  fit  and  proper  persons  to  be 
the  collector  or  collectors  of  the  poor-rates  of  such  of  the 
several  parishes  comprised  therein  as  the  guardians  should 
deem  to  require  a  collector,  and  should,  after  such  appoint- 
ments, report  the  same  to  the  commissioners  to  approve  or 
disallow  the  same,  and,  so  often  as  any  person  appointed 
should  die  or  resign   or  be  removed,  that  the  guardians 
should  in  like  manner  proceed  to  a  new  appointment.    The 
order  also  directed  that,  if  the  guardians  should  deem  that 
^y  one  or  more  of  the  said  parishes  should  require  such 
services  as  are  usually  performed  by  an  assistant  overseer, 
^ey  might  appoint  the  person  so  appointed  as  collector  for 
such  parish  or  parishes  accordingly ;  provided  that  those 
parishes  in  which  either  of  the  churchwardens  or  overseers 
^uld  be  willing  to  collect  the  rates,  should  not  be  deemed 
^  I'equire  a  collector.     It  was  also  directed  by  the  order 
"'*(  the  persons  appointed  under  it  should,  before  entering 
^Aoti  the  duties  of  office,  give  such  security  for  the  proper 
'Charge  of  their  duties  as  should  appear  necessary  to  the 
^^dians.     The   order  also   specified   that   the   collector 
'°^Uld  pay  over  the  rates  collected  to  the  treasurer  of  the 
^"^ton,  to  be  placed  to  the  account  of  the  churchwardens 

Y  ^ 


Monday^ 
May  6th, 

The  commis- 
sioners for 
carrying  into 
execution  the 
4  &  6  WilL  4, 
c.  76,  have  no 
power  to  di- 
rect the  guar- 
dians of  a 
union,  formed 
under  the  96th 
section,  and 
not  being  a 
union  for  the 
purpose  of 
rating  under 
the  34th  sec- 
tion, to  ap- 
point a  collec- 
tor of  the  poor 
rates,  either 
for  the  whole 
union  or  any 
component 
parish. 


The  Queen 

V. 
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1839.         and  overseers  of  the  parish  on  account  of  which  they  h: 

been  collected :  the  monies  so  paid  to  the  credit  of  t 

churchwardens  and  overseers   to   be  applied   to  the  sar 

The  Poor  Liw  purposes  as  they  would  by  law  have  been  applicable  to 

SIGNERS.      collected  by  the  churchwardens  and  overseers. 

In  pursuance  of  the  above  order  the  guardians  of  tt 
union,  on  the  Gth  December,  1837,  appointed  one  W.£ 
Smith  collector  of  the  poor-rates  for  the  parish  of  St.  An 
drew  the  Less,  and  the  appointment  had  been  confirmed  bj 
the  commissioners.  The  inhabitants  of  this  parish  not 
withstanding,  in  April,  1838,  nominated  one  G.W.  Browi 
assistant  overseer,  under  69  Geo.  3,  c.  12,  s.  7,  and  specified, 
amongst  his  other  duties,  that  he  should  collect  the  pooi 
rates  of  the  parish,  and  he  was  afterwards,  under  the  provi' 
sions  of  the  same  act,  duly  appointed  by  two  justices  U 
the  same  office.  Smith  continued  in  office  until  the  5tl 
December,  1838,  when  he  resigned. 

Thesiger  (with  whom  was  Channell),  on  affidavits  statin 

the  above  facts,  and  that  it  was  believed  that  the  guardiai 

of  the  union  were  about  to  proceed  to  the  election  of 

collector  to  succeed  Smithy  moved  for  a  rule  to  shew  caui 

why  a  certiorari  should  not  issue  to  remove  the  order  of  d 

commissioners  into  this  Court,  for  the  purpose  of  quashii 

it.     The  inhabitants  of  the  parish  of  St.  Andrew  have  aj 

pointed  an  assistant  overseer  under  59  Geo,  3,  c.  12,  s, 

and  have  also,  under  the  powers  of  that  act,  specified  th 

it  shall  be  one  of  his  duties  to  collect  the  rate  of  that  paris 

Unless  therefore  the  4  &  5  Will.  4,  c.  76,  has  repealed  th 

act,  the  appointment  by  the  parish  of  a  person  to  colle* 

their  rates  is  good,  and  the  guardians  of  the  union  have  r 

authority  to  appoint  any  other  person  to  discharge  the  san 

duties.     Indeed,  it  will  be  found  that  the  New  Poor  La 

Act  gives  no  power  whatever  to  guardians  either  to  mail 

or  interfere  with  any  poor  rate,  except  where  the  union 

expressly  established  for  the  purposes  of  a  common  ratin 

under  the  34th  section.      I'he   commissioners    could  nc 
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authorise  the  guardians  to  appoint  a  collector.    By  sect.  \5,         1839. 

the  administration  of  relief  to  the  poor,  according  to  the       ^^-^n^*^ 

•    .       I  •  t  I  •  1  I     r   1  •        Tlie  Queen 

eiistmg  laws,  is  to  be  subject  to  the  control  of  the  commis-  ^ 

sioners,  who  are  to  make  rules  in  furtherance  of  the  act.  The  Poor  Law 
This  section^  in  Rex  v.  The  Poor  Law  Commissioners  (a),  sioners. 
was  thus  construed  by  Williams  J . — "  This  section,  which  is 
certainly  one  of  the  most  important  ones  in  the  act,  seems  to 
me  to  have  for  its  object  only  to  give  power  to  the  commis- 
sioners over  the  actual  managers  of  the  poor,  in  each  parish 
nd  district,  and  to  have  no  reference  to  any  particular 
description  of  managers,  or  to  the  mode  of  their  appoint- 
ment.'* It  may  be  contended,  that  the  power  exercised 
mthis  instance  by  the  commissioners  is  given  them  by  the 
46tb  section,  by  which  it  is  enacted  that  the  commissioners 
may  **  direct  the  overseers  or  guardians  of  any  parish  or 
union,  or  of  so  many  parishes  or  unions  as  the  said  commis- 
sioners may  in  such  order  specify  and  declare,  to  be  united 
for  the  purpose  only  of  appointing  and  paying  officers,  to 
appoint  such  paid  officers,  with  such  qualifications  as  the 
sud  commissioners  shall  think  necessary,  for  superintending 
or  assisting  in  the  administration  of  the  relief  and  employ- 
ment of  the  poor,  and  for  the  examining  and  auditing,  al- 
lowing or  disallowing  of  accounts  in  such  parish  or  union. 


or  united  parishes,  and  otherwise  carrying  the  provisions  of 
tfcis  act  into  execution,"  &c.  But  this  section  does  not 
Authorise  the  appointment  of  any  officers  whom  the  com- 
"iissioners  may  think  necessary,  but  officers  for  certain  du- 
^^8  connected  with  "  the  administration  of  the  relief  and 
employment  of  the  poor,"  matters  with  which  the  rate 
^^llector  would  have  no  concern.  And  the  same  section 
goes  on  to  provide  that  the  salaries  of  these  officers  **  shall 
^  recoverable  against  the  overseers  or  guardians  of  such 
parish  or  union,  or  parishes,  by  all  such  ways  and  means  as 
'*e  salaries  of  assistant  overseers,  or  other  paid  officers,  of 
^y  parish  or  union,  are  recoverable  by  law."  This  refer- 
^ce  to  assistant  overseers,  to  whom  a  salary  was  payable 
under  the  59  Geo.  3,  c.  12,  s.  7,  shews  that  act  has  not  been 

(«)  6  A.  &E.  I;   S.C.  1  N.  &P.  371. 
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repealed.     By  the  48th  section  of  the  new  act  the  coi 
ip/""^^       missioners  may  remove  any  assistant  overseer  or  paid  offic 
V.  whom  they  deem  untit,  and  require  the  persons  conipeten 

CoMMi8>  ^^  ^^^^  behalf  to  appoint  a  successor.  Suppose  Browiit 
SIGNERS.  tfie  assistant  overseer,  were  removed  in  this  case;  the  over- 
seers of  the  parish  of  St.  Andrew^  and  not  the  guardians  of 
the  union,  would  have  to  appoint  his  successor.  The  new 
act  does  not  refer  in  any  way  to  the  assessment  or  the  col- 
lection of  the  rate,  except  where  parishes  are  united  under 
its  provisions  for  the  purpose  of  rating;  it  applies  itsdf 
exclusively  to  the  admitiisi ration  of  reliefs  that  is,  to  the 
expenditure  of  the  rate,  and  not  to  its  collection.  The  pre> 
sent  question  was  in  fact  disposed  of  by  this  Court  verf 
recently  in  Regina  v.  The  Poor  Law  Commissioners  in  tk 
matter  of  the  Strand  Union  (o). 

Lord  Denman  C.J. — We  need  not  hear  you  further; 

you  are  entitled  to  a  rule. 

Rule  nisi. 

Sir  J.  Campbell  A.  G.,  Kellj/  and  Tomlinson  shewed 
cause  in  the  first  instance.  In  the  case  of  The  Strasd 
Union  {a)  there  was  a  local  act  under  consideration,  and  do 
general  opinion  was  expressed  by  the  Court  which  can 
govern  this  case.  The  appointment  of  a  collector  bj  the 
guardians  is  within  the  clear  spirit  of  the  act,  which  bad 
principally  in  view  increased  economy  and  uniformity  in  tk< 
administration  of  the  poor  laws;  and  the  46th  section  co« 
tains  language  sufficiently  large  to  authorise  the  appoin 
ment  in  question.  By  that  section  the  commissioners  ms 
direct  the  guardians  of  a  union  to  appoint  paid  officers  ^ 
assist  in  the  administration  of  the  relief  of  the  poor.  Upc 
the  phrase  "  relief  to  the  poor,"  a  very  narrow  constructic 
has  been  put  in  argument,  which  would,  if  strictly  followe 
apply  to  nothing  but  the  actual  transfer  of  relief  from  hai 

(a)  Ai-gued  in  Mich,  term,  1838,  case;  and  as  it  involved  the  coo 

and  decided  at  the  sittings  after  deration  of  a  local  act,  it  has  tbei 

last  Hilary  term.    The  same  ques-  fore  been  thought  unnecessary 

tion  arose  then  as  in  the  principal  report  it. 
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\o\iand,  aud  would  exclude  the  appointmeut  of  a  master  of        1839. 
ite  workhouse.     If  no  rates  were  collected,  there  would  be       ^"^v^^^ 
no  fund  from  which  to  administer  relief;   the  connection  «. 

therefore  between  the  collection  of  rates  and  relief  to  the  The  Poor  Law 

LOMMIS- 

poor  is  obvious.    But  the  section  goes  further  still,  for  it  not       signers. 
only  authorises  the  appointment  of  officers,  for  the  purpose 
iboTe-mentioned,  but  also  for  *'  otherwise  carrying  the  pro- 
fisions  of  the  act  into  execution."     [Patteson  J.  Is  there  a 
single  clause  in  the  act  which  relates  in  any  way  to  the 
collection  of  the  rater]     Perhaps  there  is  not  any  direct 
clause;  but  the  power  now  contended  for  results  from  its 
policy  and  general  provisions.     The  46th  section  enables 
the  commissioners  to  unite  parishes  for  the  exclusive  pur- 
pose of  appointing  and  paying  officers^  and  they  are  there 
required  to  direct  the  guardians  to  appoint  paid  officers; 
uid  the  commissioners  are  thereby  also  '*  empowered  to 
define  and  specify  and  direct  the  execution  of  the  respec- 
tive duties  of  such  officers."     By  sect.  109,  the  interpreta- 
tion clause,  "  officer"  includes  collector  and  assistant  over- 
seer; the  commissioners  might  therefore  direct  the  appoint- 
ment of  a  collector  or  of  an  assistant  overseer.     Virtually, 
therefore,  the  59  Geo.  ^y  c.  IS,  s.  7,  as  to  the  appointment 
of  an  asssistant  overseer  by  the  parish,  is  repealed     It  was 
tindoubtedly  intended  that  the  commissioners  might  com- 
l>ine  or  separate  the  duties  of  different  offices,  according 
to  the  qualifications  of  the  parties  filling  them,  or  local  cir- 
cumstances, with  a  view  to  the  more  efficient  working  of 
^^^  act.     It  is  clear  that  the  legislature  did  not  overlook  the 
^Gto,3y  c.  \%  8. 7y  for  they  adopt  its  provisions  as  to  the 
power  of  defining  the  duties  of  the  assistant  overseer,  but 
^bat  power  is  transferred  to  the  commissioners,  so  that  an 
^^istant  overseer  might,  if  necessary  for  the  purposes  of 
^^€nomy,  act  for  several  parishes ;  whereas  by  the  former 
^^1  which  is  clearly,  therefore,  set  aside,  he  could  act  for  a 
^^glc  parish  only.      [Coleridge  J.    If  the  commissioners 
^^y  direct  the  appointment  of  an  assistant  overseer,  it  does 
^^t  follow  that  he  may  be  employed  to  collect  the  rate. 
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1839.         PattesonJ,  If  the  guardians  are  to  apppoint  a  collec^t^^y^ 
^^^^^'^^^       ihey  will  have  to  take  security  from  htm,  to  provide  BgHim,:mst 
v.  his  misappropriating  the  money  of  a  third  party,  name-  ^y, 

ThePooRLAw  jj^g  churchwardens  and  overseers.     Coleridse  J.  If  the  n^-^- 

COMMIS-  ® 

sioMEtts.      ney  should  be  lost,  the  parish  would  have  to  be  re-rated      ^ 
consequence  of  the  misconduct  of  an  oflScer,  over  wh(^^ 
the  parish  had  no  control.]     The  48th  section,  which  gir -^ 
the  commissioners  power  to  remove  any  paid  officer  wh^^^" 
ever,  throws  light  on  the  46th  section,  and  shews  that  ^^^ 
appointments  were  to  be  brought  within  their  jurisdicti<^  '^* 
The  guardians  therefore  might  either  appoint  a  collecU— ^^» 
eo  nomine,  under  the  order  of  the  commissioners,  as  by 
interpretation  clause  a  '^  collector"  is  brought  within 
term  '*  officer"  in  the  46th  section,  or  they  might,  under  it^^^^® 
same  authority,  appoint  an  assistant  overseer,  and  then 
commissioners,  by  the  same  section,  might  make  it  part 
his  duty  to  collect  the  rates. 


Lord  Denman  C.  J. — This  appears  to  me  a  very  ch 
case.     We  had  occasion  lately  to  look  minutely  at  a  formi 
order  of  the   commissioners   in  the  case  of   The  Strof* 
Union  {a),  which  case  came  within  the  same  principle 
the  present.     The  claim  of  the  commissioners  has 
made  to  rest  principally  on  the  46th  section,  which  auth 
rises  the  commissioners  to  direct  the  appointment  of  8u< 
officers  as  they  shall  think  necessary  for  a  limited  purpo9*^^ 
namely,  the  '^  administration  of  the  relief,  and  the  empl(^^' 
ment  of  the  poor."   This  limitation  coming  after  the  genew^^ 
words  must  be  taken  to  confine  them  to  the  provisions     0' 
this  particular  act  (the  4  8c  5  Will.  4,  c.  76,)  which  aboun^^ 
in  provisions  for  the  due  administration  of  the  relief  tott*^ 
poor  (properly  so  called),  but  is  silent  on  the  subject    <>■ 
collecting  the  poor-rates.     One  indirect  mode  of  justifyioS 
the  appointment  in  question  was  resorted  to.     It  was  s^^ 
that  the  commissioners  may  order  the  appointment  of    ^^ 
assistant  overseer  for  a  union  consisting  of  several  parisb^^^ 

(a)  See  aniCf  326,  n. 
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and  may  subdivide  his  office,  and  prescribe  to  him  the  col- 
lection of  rates.    But,  if  the  commissioners  were  to  do  that^ 

,         ,  11'  •  .  1      Th«  Queen 

It  appears  to  me  that  they  would  exercise  a  power  which  v. 

the  act  does  not  give  them.  ThePoosLAw 


Commis- 
sioners. 


LiTTLEDALE  J. — I  am  of  the  same  opinion.     The  word 
**  collector"  does  not  occur  in  the  act  except  in  the  inter- 
pretation clause.     The  words  "  paid  officers"  may  certainly 
in  themselves  include  a  collector;  but  that  construction  can- 
not very  well  be  given  to  them  if  a  collector  is  not  necessary 
for  any  of  the  purposes  in  the  act.     The  phrase  '*  adminis- 
tration of  relief  to  the  poor"  seems  to  contemplate  the  ap- 
plication of  rates  after  collection.     The  guardians  might 
perhaps  appoint  a  collector  if  their  union  had  been  formed 
for  the  purpose  of  a  common  rating,  and  this  may  account 
for  the  use   of  the  word  **  officer,"  in  the  interpretation 
clause,  to  signify,  among  other  things,  a  "  collector." 

Patteson  J. — The  union  in  the  present  case  was  evi- 
dently formed  under  s.  26  of  4  &  5  WilL  4,  c.  76,  and  under 
Aat  section  only.     It  is  not  a  union  for  purposes  of  settle- 
ment under  the  33rd  section,  nor  for  purposes  of  rating 
^luler  the  34th,  nor  for  the  purpose  only  of  appointing  and 
INijing  officers,  and  declared  to  be  so  by  the  order  in  ques- 
^00,  under  the  46th  section,  which  latter  sort  of  union, 
however,  I  am  unable  to  comprehend. 

Taking  it  then  to  be  a  union  under  the  26th  section,  the 

<atter  words  of  that  section  will  be  found  to  be  very  mat^- 

^^K — **  but,  notwithstanding  such  union  and  classification, 

^^h  of  the  said  parishes  shall  be  separately  chargeable  with 

'"^    liable  to  defray  the  expense  of  its  own  poor," — for  they 

^^Mr  that  the  funds  of  one  parish  are  in  no  way  to  be  mixed 

'^^  those  of  another  by  reason  of  their  forming  part  of  the 

^^Xe  union. 

-^n  support  of  this  order  the   15th  section  is  relied  on, 
^ich  makes  the  administration  of  relief  subject  to  the  con- 
Ail  of  the  commissioners.    It  is  remarkable  that,  although 
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18S9.         ^^^^  section  enumerates  many  matters,  rating  is  not  oi 

^■^^^^^^       them  ;  and  throughout  the  act  no  power  is  given  eith« 

e  vct'E  N    ^1^^^  Qj.  ^i^g  guardians  of  any  union  to  interfere  with 

The  Poor  Law  Qiaking  or  collecting  the  rates  in  any  parish.     There  is, 

COMMIS-  i.  r  J- 

SIGNERS.  true,  so  far  as  1  can  discover,  no  express  reservation  in 
respect,  as  in  Gilbert's  Act  (22  Geo,  3,  c.  83),  of  the  c 
ing  power  of  churchwardens  and  overseers  to  make 
collect  the  rates,  but  there  is  a  total  omission  of  any  ei 
ments  respecting  the  poor-rates,  which  cannot  have 
accidental.  The  argument  in  support  of  the  present  < 
certainly  goes  too  far;  for,  if  the  commissioners  may  d 
the  appointment  of  a  person  to  collect  the  rates,  they 
also,  on  the  reasoning  now  employed,  direct  the  app 
ment  of  a  person  to  assess  them  also.  The  guardians 
tainly  are  authorised,  by  the  23rd  and  25th  section 
assess  rates,  but  that  is  for  one  particular  purpose  only 
the  building  and  enlargement  of  union  workhouses. 
48th  section  gives  the  commissioners  power  to  rei 
olBScers,  but  not  to  appoint;  the  commissioners  are  on 
require  "  the  persons  competent  in  that  behalf  to  app 
(that  is,  the  persons  appointing  originally,)  successors  t 
officers  so  removed.  If  it  were  otherwise,  the  guar 
might  complain,  and  get  officers  removed  for  the  very 
pose  of  transferring  to  themselves  the  right  of  appointi 
The  question  then  arises,  if  at  all,  on  the  46th  sec 
by  which  paid  officers  may  be  appointed  for  certain 
poses;  and  when  the  legislature  has  described,  hov 
generally,  what  those  purposes  are,  we  cannot  stretch 
language,  and  allow  such  officers  to  be  appointed  for  < 
purposes.  That  section  empowers  the  commissione 
direct  overseers  or  guardians  of  any  parish  or  union  to 
point  paid  officers  for  certain  purposes.  The  first  pur 
is  for  superintending  or  assisting  the  administration  oi 
relief  and  employment  of  the  poor,  and  it  appears  to  n 
be  a  perversion  of  these  terms  to  say  that  they  can  app 
the  collection  of  rates.  Administration  of  relief  is  all 
ther  another  process  from  the  collection  of  rates ;  the 
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begins  where  the  other  ends.     The  second  purpose  is  for         i839. 
the  examining  and  auditing,  and  allowing  or  disallowing,  of    J^^'^^T^ 
tccouQts  in  such  parish  or  union,  or  united  parishes.     Col-  i>. 

leclinff  the  rates  does  not  come  under  that  head.     Can  the  ThePooR Law 

7  ^  COMMIS- 

guardians  then  appoint  a  collector  for  the  other  general  pur-  sioners. 
poses  afterwards  referred  to,  viz.  for  ''otherwise  carrying  the 
provisions  of  this  act  into  execution"  ?  Now  these  words 
following  particular  words  must  be  applied  to  matters 
ejusdem  generis ;  and,  besides,  the  act  contains  nothing  ap- 
plicable to  collection  of  rates ;  collection  therefore  is  not, 
and  cannot  be  made  under  the  provisions  of  this  act,  which 
studiously^  as  I  have  before  said,  omits  all  provisions  on  the 
subject.  The  appointment  of  a  paid  officer,  then,  for  the 
purpose  of  such  collection,  is  not  within  the  powers  confer- 
red by  the  46th  section.  In  one  case,  where  a  union  has 
been  formed  under  the  d4th  section,  for  the  purpose  of 
rating,  the  46th  section  might  authorise  the  appointment  of 
collector  by  the  guardians  of  the  union,  for  such  an  ap- 
pobtment  might  then  be  taken  as  made  for  carrying  that 
provision  of  the  act  into  execution.  At  present  I  think 
*^cb  an  appointment  might  be  good,  and,  if  so,  it  would 
••tisfy  the  use  of  the  word  "  collector"  in  the  interpretation 
dause,  as  being  one  of  the  persons  comprehended  by  the 
^ord  "  officer^  in  the  body  of  the  act,  and  so  far  the  act 
^oold  be  consistent.  For  these  reasons  I  am  of  opinion 
^>t  the  order  in  question  is  illegal. 

Coleridge  J. — I  am  of  the  same  opinion.     We  all 

^^Qsidered  the  Strand  Union  case  (a)  with  reference  to  the 

^^eral  scope  of  the  act ;  and  I  for  one  made  up  my  mind 

'^^^pendently  of  the  particular  grounds  there  applicable. 

^  ^3  said  that,  although  there  are  no  particular  words  in  the 

'^^  yet  that  there  are  general  words  large  enough,  to  justify 

"^^  appointment  of  collector.     But  it  appears  to  me  that 

^^v-e  is  no  safer  mode  of  construing  all  these  words  than 

^      considering  them  with  reference  to  the   15th  section, 

^*^ich  gives  the  commissioners  their  power.      They  are 

(a)  See  anUy  326,  n. 
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there  given  the  control  ''  over  the  administration  of  relief  to 
the  poor  throughout  England  and  Wales  ;**  but  that  power 
i;.  is  subject  *'  to  the  existing  laws :"  and  y\e  are  met  by  these 

ThePooRLAw  ^ords,  when  it  is  said  that  the  59  Geo,  3,  c.  12,  is  repealed 

COMMIS-  ...  .  . 

SIGNERS.  by  implication  because,  (Mr.  Tomlinson  ingeniously  con- 
tended,) the  commissioners  may  certainly  direct  the  guardians 
to  appoint  an  assistant  overseer  for  the  whole  union,  and 
may  also  impose  on  him,  if  they  think  proper,  the  duty  of 
collector  for  the  same  district;  all  which,  he  says,  being  in- 
consistent with  the  59  Geo,  3,  c.  12,  s.  7»  which  gives  the 
parish  in  vestry  assembled  the  power  of  appointing  him  and 
of  specifying  his  duties,  must  have  the  effect  of  virtualij 
repealing  it. 

But  the  duties  of  an  assistant-overseer  are  not  limited  by 
that  act  in  like  manner  as  the  duties  of  an  overseer  are 
limited  by  the  4:3  JSiiz,  c,  2,  so  that  the  assistant  overseer 
may  have  multifarious  duties  imposed  on  him.     He  may,  or 
may  not,  have  to  do  with  the  relief  of  the  poor ;  his  powers 
may  be  given  him  pro  re  nata ;  so  that  it  does  not  follow, 
because  the  commissioners  may  direct  the  appointment  of 
such  an  officer,  that  they  may,  by  4  &  5  Will.  4,  c.  76,  8.46, 
assign  him  the  particular  duty  of  collecting  the  rate,  unless 
that  duty  is  in  furtherance  of  the  provisions  of  this  particular 
act.     The  argument  is  also  open  to  this  objection,  which 
has  been  already  noticed  by  my  brother  Patteson,  that,  if 
carried  out,  it  would  operate  as  a  virtual  repeal,  to  a  certain 
extent,  of  the  43  Eliz.  c.  5,  for  it  would  justify  the  commis- 
sioners in  giving  the  same  officer  power  with  respect  to  the 
assessment  as  well  as  the  collection  of  rates. 

Rule  absolute  («). 

(a)  By  2  &  3  Vict,  c.  84,  all  or-  year"  (1839),  for  the  appointmet*^ 

ders  heretofore  made  by  the  Poor  of  collectors  of  rates,  are  declar*^ 

Law  CominissioQcrs,  **  and  not  re-  to  have  the  same  force  and  validi  *^- 

scinded  by  them  or  quashed  before  as  if  tlie  same  had  been  warrant^'  * 

the  61  h   of  May  in   the   present  by  4  &  5  Will  4,  c.  76. 
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WiCKHAM  V,  The  Queen.  Monday, 

April  22nd. 

ROR  on  a  judgment,  against  the  plaintiff  in  error,  in  Au  indictment 
:fentral  Criminal  Court.     The  indictment  stated,  that  ^"  ^  '^^^  ^^' 
efendant  contriving  and  intending  to  cheat  and  defraud  stated  that  the 
Walker  of  his  monies,  on  &c.,  at  &c.,  unlawfully  did  [^/^vhiT&c.'to 
y  pretend  to  Walker  that  he,  fVickkam^  was  a  captain  cheat  A.  B. 
e  service  of  the  East  India  Company,  and  that  a  certain  tended  to  A. 

lissory  note  which  Wickham  then  and  there  produced,  ^-  that  he  was 

.  .  *^  a  captain  in 

delivered  to  Walker,  purporting  to  be  made  for  the  the  East  India 

of  21/.,  was  a  good  and  valuable  security  for  the  sum  Company  s 
'  °  •'  service,  and 

/.;  by  means  of  which  said  false  pretences  Wickham  that  a  certain 
hen  and  there  unlawfully  &c.  and  fraudulently  obtain  note"which  he 

nd  from   Walker  8/.  15s.,  of  the  monies  of  the  said  then  delivered 
I  •        •  «     1   r        I   1  •  io  A.B,  was  a 

ktry  with   intent  to  cheat   and  defraud  hmi  thereof;  valuable  secu- 

eas  Wickham  was  not  a  captain  in  the  service  of  the  f*'^  ^^^  ^^*'i 

^  ^  by  means  of 

India  Company,  and   whereas  the   promissory  note  which  false 

h  Wickham  then  and  there  produced  and  delivered  to  fp^auduUntly 
for  was  not  a  good  and  valuable  security  for  the  sum  obtained  from 

^   £   8/  15f 

1/.  or  for  any  other  sum  of  money  whatsoever,  against  whereas  the  ' 

form  of  the  statute,  &c.  &c.  prisoner  was 

not  a  captain 
he  principal  grounds  of  error  assigned  were,  that  the  &c.,  and  the 

»ce  was  not  alleged  with  sufficient  certaintv :   that  there  "*^,^®  Zf^  °^'* 

°  "  '^  valuable  secu- 

no  false   token   alleged  or  set  out;    that  it  was  not  rity,  &c. — 
ed  that  TFicAAam  knew  that  the  promissory  note  was  no*t  appear  but 

value.  that  the  note 

was  the  pri- 
soner's own 

ice  for  the  plaintiff  in  error.     No  sufficient  false  pre-  promissory 

.  ^         note,  or  that 

IS  alleged  withm   7  &  8  Geo.  4,  c.  29,  s.  53.     The  he  knew  it  to 

iple  of  all  the  cases  decided  under   this  and  former  jl^  ^^^rthless, 
*^     ^  there  was  no 

tes  is,   that  the   pretence  set  out  must   be  such    as  sufficient  false 
i  have  been  a  cheat  indictable  at  common  law.     The  [j[at  respect 

It  statute  repeals  SO  Geo.  2,  c.  24,  and  33  Hen  8,  c.  1,  and,  as  the  two 
L    1  11  \         a-  r     t      '   •       pretences  were 

[|  latter  statute  related  to  the  onences  of  obtaining  to  be  taken 

together,  that 
the  indictment  was  bad,  and  judgment  given  upon  it  was  reversed  in  error. 
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1839.  goods  or  money  by  false  tokens :  but  a]l  the  statutes 
made  in  pari  materia,  and  whatever  has  been  determii 
in  the  construction  of  one  of  them  is  a  sound  rule  of  c 
The  Queen,  gtruction  for  the  other,  Rex  v.  Mason  (a).  It  is  necesi 
that  the  false  pretence  should  be  ingenious.  [Lord  Dena 
C.  J.  Is  a  silly  person  not  to  be  protected  ?]  A  persoo 
great  imbecility  of  mind  might  be  imposed  upon  by 
absurd  fable,  or  be  terrified  by  a  shadow,  but  there  wot 
not,  therefore,  be  necessarily  constituted  the  offence  of  ( 
frauding  by  false  pretences  in  the  one  case,  or  of  the  paUi 
in  bodily  fear  in  the  other.  In  Rex  v.  Jones  (b),  it  « 
charged  that  the  defendant  came  to  J,  D,  and  pretended 
be  sent  to  him  by  «/.  S.  to  receive  20/.  for  his  use,  where 
J.  tS.  did  not  send  him.  On  motion  to  quash  the  indu 
ment,  Holt  C.  J,  said:  ''  It  is  no  crime  unless  he  came 
false  tokens.  Shall  we  indict  one  man  for  making  a  fc 
of  another?  Let  him  bring  his  action."  To  constituk 
false  pretence  there  must  be  a  false  token,  or  a  conspinu 
or  the  guarantee  of  a  third  name  resorted  to:  Rex  v.  Wkei 
ley  (c),  and  Rex  v.  laara  (d).  A  false  pretence  under  t 
statute  must  be  of  the  same  nature  as  a  cheat,  indictal 
at  common  law,  except  that  the  false  pretence  need  not 
such  a  cheat  as  concerns  the  public  at  large.  In  the  a 
last  cited  value  was  obtained  by  a  man  giving  bis  chec; 
upon  a  banker,  which  was  worthless ;  yet  it  was  held  tl 
there  was  no  false  pretence,  although  where  a  cheque  is  gr 
a  third  person  is  introduced,  so  that  that  is  more  lik* 
false  token  than  the  present  case,  where  the  prisoner  g 
his  own  promissory  note.  [Coleridge  J.  It  is  not  alle; 
to  be  his  own  note.]  It  does  not  appear  to  have  been 
note  of  another  person,  and,  if  it  was  so,  the  prisoner  mi 
innocently  have  sold  it  for  8/.  15s.,  as  the  securities 
persons  in  doubtful  credit  are  often  sold  at  an  under  pr 
But,  if  it  was  the  prisoner's  own  note,  then  all  that  is  char 

(a)  52  T.  R.  581.  (c)  2  Burr.  1125. 

(6)  2  Ld.  Raym.  1013.  (rf)  6  T.  R.  565. 
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is, that  be  did  not  keep  bis  promise.    It  is  true  tbat  it  is  also         1839. 

charged  tbat  tbe  prisoner  pretended  to  be  a  captain  in  tbe       ^"^^^^^^^ 

East  India  Company's  service,  and  it  is  averred  tbat  be  v, 

was  not  so,  but  it  is  not  averred   tbat  be  was  not  in  tbe    ^*  Queen. 

service  at  all,  or  tbat  be  was  not  an  officer  of  even  bigber 

raok  than  a  captain.     Tbe  two  pretences  are  to  be  taken 

together,  and  tbe  note  should  have  been  set  out.     He  cited 

also  Rex  v.  Mackarty  (a),  Rex  v.  Codrington  (6),  Rex  v. 

Flint  {c)^  Rex  v.  Spencer  (d),  and  Rex  v.  Perroit  (e).     In 

Young  V.  The  King  (f),  and  Count  Villeneuve^s  case  there 

cited,  the  name  of  a  third  person  was  introduced.     Here  the 

money  might,  without  tbe  misrepresentation  of  any  fact, 

have  been  obtained  on  the  prisoner's  own  promissory  note, 

which  it  is  not  even  charged  tbat  be  knew  to  be  worthless. 

[Lord  Denman  C.  J.    Do  you  think.  Sir  F.  Pollock,  the 

indictment  can  be  maintained  ?] 

Sir  F.  Pollocky  contri.  It  is  admitted  that  tbe  only  false 
pretence  to  be  relied  on  is,  that  the  prisoner  assumed  a  false 
character.  [Lord  Denman  C.  J.  Tbe  two  false  pretences 
^re  put  together.]  It  must  be  presumed  that  the  judge 
directed  tbe  jury  to  lay  the  invalid  pretence  out  of  consi- 
deration. [Patieson  J.  The  pretence  that  is  false  must 
have  been  the  operative  one,  which  is  matter  of  evidence.] 
fiwv.  Story (g),  was  a  case  like  the  present;  the  prisoner 
^cre  assumed  tbe  name  of  another  person,  and  the  indict- 
ment was  held  good.  [Coleridge  J.  But  there  the  indict- 
ment charged  tbat  tbe  money  was  obtained  by  that  pretence 
only.] 

l^rd  Denman  C.J. — I  do  not  mean  to  throw  any 
^oubt  on  late  decisions,  nor  do  I  agree  in  much  tbat  has  been 
advanced  in  argument,  but  I  am  of  opinion  that  the  two 
pi'etences  in  this  indictment  must  be  taken  together,  and, 

f")  2  U.  Raym.  1179.  (e)  2  Mau.  &  Sel.  379. 

W   1  C,  &  P.  661.  (  /)  3  T.  R.  98. 

(<^)  Riiss.  &  Ry.  460.  (g)  Russ.  &  Ry.  81. 
^"0  3  C.  &  P.  420. 
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as  the  pretence   charged  with  respect  to  the  promisso^ 
note,  which  it  is  not  even  stated  that  the  prisoner  knew  to 
V.  be  worthless,  is  insufficient,  the  indictment  is  not  sustaina- 

eijUEEN.    jjj^^  ^^j  the  judgment  upon  it  must  be  reversed. 

LiTTLEDALE  J. — Both  pretcuccs  must  be  taken  toge- 
ther ;  the  money  might,  perhaps,  not  have  been  obtained 
merely  by  the  assumption  of  a  false  character. 

Patteson  J. — As  it  is  consistent  with  the  indictment 
that  it  was  the  prisoner's  own  note  which  he  produced,  the 
assumption  of  character  makes  it  probable  that  this  was 
all  one  pretence.  If  it  had  been  the  note  of  another  person 
I  might  have  doubted.     I  think  the  indictment  bad. 


Coleridge  J.  concurred. 


Judgment  reversed. 


Wedneulay,  HOLLAND  and  another,  Assignees  8cc.  v.  Phillipps. 

Mai/  8th, 

The  plaintiffs,  IN  this  case  the  plaintiffs,  who  had  been  chosen  assignees 

chosen* assig-"  ^^  ^"^  Ilaywardy  a  bankrupt,  had,  after  the  appointment  of 

neesofa  the  official  assignee,  issued  a  scire  facias   for  the  purpose 

issued  a  scire  of  reviving  a  judgment  obtained  against  the  defendant  bj 

facias  to  re-      j|jg  bankrupt  before  bankruptcy,  but  had  omitted  to  join  the 
Vive  a  judg-  «?   •   i        •  .     .  . 

ment  obtained  official  assignee  as  co-plaintiff.    The  defendant  had  pleaded, 

bankr™  tcv*"'^^  ^^^^  Ilayward  was  not  a  bankrupt,   and  payment  to  the 

against  the  bankrupt  before  bankruptcy,  and  had  given  notice  to  dis- 

omitted  to  P"^^  ^^®  trading,  act  of  bankruptcy,  and  petitioning  credi- 

raake  the  oflB-  tor's  debt.     After  issue  joined,  a  rule  nisi  was   obtained  by 

co-plaintiff.  ^'^^  plaintiffs  to  amend  the  proceedings,  by  adding  the  nan^^ 

The  Court,       ^f  ^jjg  official  assignee. 

after  plea  ° 

pleaded  and 

issue  joined,  allowed  the  proceedings  to  be  amended  by  joining  the  official  assign^^ 

and  held  also,  that  in  cases  of  such  amendment  the  opposite  party  should  always  ^ 

allowed  to  plead  de  novo. 
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M.  Smilh  shewed  cause.  The  proceedings  in  this  case 
ire  after  judgment|  and  there  is  nothing  to  amend  by.  In 
Thorpe  V.  Hook  (a)  the  prpceedings  were  amended,  but  in 
hat  case,  and  in  the  cases  there  relied  upon  in  support  of 
he  amendment,  there  was  something  to  amend  by,  and  the 
adgment  proceeded  on  that  ground.  In  Baker  v.  Neaver  {b) 
he  Court  allowed  a  declaration  to  be  amended  by  adding 
he  name  of  the  official  assignee  as  plaintiff  in  an  action 
irought  by  the  assignees  of  a  bankrupt,  but  it  does  not  ap- 
lear  that  the  defendant  had  pleaded,  and  it  was  not  a  case 
f  scire  facias,  so  that  the  whole  proceedings  were  hi  paper, 
rhe  general  rule  is,  that  a  scire  facias  is  not  amendable,  and 
lis  is  not  scire  facias  of  an  original  character,  as  against 
ail,  but  is  a  continuation  of  former  proceedings. 

Sir  J.  Campbell  A.  G.,  contrd.  The  grounds  of  judg- 
ent  in  Baker  v.  Neaver  {b)  warrant  the  amendment  now 
>plied  for;  the  official  assignee  is  by  statute  to  be  one  of 
le  bankrupt's  assignees  in  all  cases,  and«  unless  the  defend- 
H  has  defended  this  action  on  the  ground  that  the  official 
^ignee  was  not  joined,  there  is  no  reason  for  refusing  this 
pplication,  which  is  for  an  amendment  that  might  be 
nade  at  common  law,  and  is  within  the  Statute  of  Jeofails, 
[MEdw.  3,  St.  1,  c.  6).  The  present  proceedings  are  all 
^  paper,  for  a  scire  facias  is  in  the  nature  of  a  fresh  action, 
nd  partakes  of  all  the  incidents  of  an  ordinary  declaration, 
laitex  V.  Scott  {c)  a  scire  facias  was  amended  after  the 
defendants  had  pleaded.  The  amendment  will  make  no 
mbstantial  change  of  parties;  all  the  assignees  together 
'present  the  bankrupt. 

^'d  Denman  C.  J. — We  think  that  this  amendment 
^ght  to  be  allowed,  on  payment  of  costs. 

^^  Smith  then  applied  for  leave  to  plead  de  novo. 

[•^  ^  Dowl.  P.  C.  501.  (c)  4  Price,  181. 

^*^1  C.&M.  112. 

^OL.  II.  Z 
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Sir  J.  Campbell  A.  G.  opposed  the  application. 

and  another        Lord  Denman  C.  J. — We  think  it  ought  to  be  a  unifer. 

^     ^'  sal  condition  of  such  amendments^  that  the  adverse  partj 

Phillipps.  ^ 

should  be  allowed  to  plead  de  novo. 
LiTTLEDALE;  Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute  on  payment  of  costs. 


Wednesday,  SoLARI  V.  YoRSTON. 

May  Qth, 

A  warrant  of    'N  this  case  the  defendant  was  taken  under  a  capias  id 

attorney  for  a    satisfaciendum,  issued  the  1st  Ausust,  1838,  on  a  judgment 
sum  above  '  .  .. 

50/.  requires  a  obtained  by  the  plaintiff  against  the  defendant,  in  an  action 
alVough  o™e^'  on  a  bill  of  exchange  for  30/.,  drawn  by  one  Wright  aod 
of  two  par-  indorsed  to  the  defendant,  and  by  him  indorsed  to  the  plaiii» 
was  fn  custody  ^^'    "^^  arrangement  was  then  made,  in  pursuance  of  wbidi 

at  the  time  of  the  defendant  and  Wright^  the  drawer  of  the  bill,  execute! 
its  execution,         .   .  °  .         .  .     .*  ^ 

and  if  it  has  a  &  jomt  and  several  warrant  of  attorney  to  the  plamti^  to 

1/.  stamp  only,  ^ntg^  yp  ludgment  in  the  penal  sum  of  100/.,  to  be  defeated 

It  cannot  be  rj      9  r  y 

enforced  by  on  payment  of  52/.  ios,  10c/.,  the  amount  of  the  bill  and 
judgment  even      ^^g  j„  ^^  .^^^j^^      J,^^^  defendant  was  then  Ubented. 

agamst  him 

singly,  al-  Afterwards,  the  amount  not  having  been  paid,  judgme&t 
joi^"t^and  seve-  ^®^  signed  against  both  Wright  and  the  defendant.  Tke 
ral  warrant.  former  was  taken  in  execution  in  February,  1839,  and  sub- 
sequently obtained  his  discharge  under  the  Insolveat  Acts. 
The  defendant  was  taken  in  March  following  on  tbe  mne 
judgment,  and  remained  in  custody  until  the  3d  April,  when 
he  was  discharged  by  a  judge  at  chambers,  on  the  groood 
that  the  warrant,  which  had  a  l/.  stamp,  was  not  suffidendy 
stamped,  as  it  was  given  to  secure  a  sum  exceeding  50/., 
and  therefore  by  55  Geo.  3,  c.  184,  Sched.,  ought  to  have 
had  a  1/.  lOs.  stamp,  as  Wright  was  not  in  custody  at  the 
time  of  its  execution,  so  as  to  bring  the  case  within  the  ex- 
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ception  in  the  act.  After  the  defeodant's  discharge  the 
plaintiff  signed  judgment  against  the  defendant  only,  under 
which  he  was  taken  again  on  the  9th  April.  The  case  was 
again  brought  before  a  learned  judge  at  chambers,  and 
referred  to  the  full  Court. 

W,  if.  Watson  having  accordingly  obtained  a  rule  nisi 
for  setting  aside  the  judgment  for  irregularity,  with  costs, 
lod  discharging  the  defendant  out  of  custody. 
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Alexander  now  shewed  cause.     A  warrant  of  attorney 
requires,  under  55  Geo,  3,  c.  184,  Sched.,  the  same  stamp 
as  a  bond  for  the  same  amount,  which  in  this  case  is  a 
]/.  lOf.  stamp,  but,  where  the  warrant  is  given  to  secure 
a  sum  for  which  the  person  giving  the  same  shall  be  in 
custody  under  an  arrest,  then  the  stamp  is  only  \l.,  which 
has  been  affixed  in  this  case.    The  defendant  was  in  custody 
liien  he  executed  the  warrant  of  attorney,  so  that  it  is  good 
igamst  him :  if  Wright  should  hereafter  object,  the  warrant 
night  fail,  for  it  would  then  have  discharged  its  duty.    The 
warrant  in  terms  authorizes  judgment  to  be  entered  up  against 
rither  party  separately;  the  present  judgment  is  against  the 
dafendant  alone,  and,  as  the  warrant  is  good  against  him, 
the  jodgment  is  valid.     An  instrument  relative  to  many  par- 
tita nay  be  properly  stamped  as  against  the  first  objector, 
though  it  would  not  serve  in  more  than  one  instance.     In 
ferry  v.  Bouchier  (a)  the  defendant  called  the  master  of  his 
v^Nel  to  disprove  negligence,  and  gave  him  a  release,  which 
Vpeared  to  be  a  release  not  only  to  the  master  but  to  three 
^^ra,  and  had  only  one  stamp;  Lord  Ellenborough  held 
^^  the  release  was  sufficiently  stamped  as  related  to  the 
''^t^r,  who  was  the  first  person  named  in  it.     Doe  d.  Cop' 
^  ^^  Day  (6)  is  also  an  authority  to  the  same  effect. 

*^-*^rd  Denman  C.  J. — ^The  stamp  is  insufficient.    This 


{a)  4  Camp.  80. 


(6)  IS  East,  241. 
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1839.        rule  must  be  absolute,  the  defendant  undertaking  to  bring 


SOLARI 


no  action. 


YoRSTON.  LiTTLEDALE  and  Patteson  Js.  concurred. 


Rule  absolute. 


Saturday^  Newman  V.  Bendyshe  and  another. 

April  %Qth, 

A  conviction     IRES  PASS  by  the  plaintiff,  who  was  licensed  to  sell 

under  11  Geo.   j^^^j.  ^^  y^^  drunk  on  his  premises,  against  the  defendants, 
4andl»ria.4,  '^  ^n,  .,      ^ 

c.  64,  and  4  &  who  were  magistrates  for  the   county  of  Cambndge,  for 

for  Uepine  a '  c^^^ing  his  goods  to  be  taken  as  a  distress,  under  a  codtIc' 

home  open  for  tion  for  an  alleged  offence  against  the  beer  acts. 

beer*\nd  sell-       At  the  trial  before  Tindal  C.  J.,  at  the  Cambridgeshire 

ing  beer,  and    spring  assizes  in  this  year,  it  appeared  that  the  conviction 

sufienng  it  to  %  >     *rr  •      i         ^  i»  i   i 

be  drunk  on      stated  that  the  plamtin,  on  a  certain  day,  *^  did  keep  op^ 

the  premises,    j^jg  g^^j j  house  for  the  sale  of  beer,  and  did  sell  beer,  and 
at  a  time  of         ,  , 

day  prohibited  did  suffer  and  permit  the  same  to  be  drunk  and  consumea 

sdces'^and^  ^"  ^^^  premises  between  the  hours  of  nine  and  ten  o'clock 
fining  the  par-  in  the  evening,"  the  same  having  been  declared  to  be  w 
a^8?ngl? penal-  lawful  by  a  certain  order  of  justices,  assembled  in  special 

ty  for "  the       sessions  in  pursuance  of  the  statute,  &c.,  by  which  the  saiJ 
ottence  afore- 
said," is  bad,    justices  fixed  the  hours  at  which  houses  licensed  to  sell 

tT  **  ^d"?^*t    ^^^^  within  their  district  should  be  closed,  namely,  at  nine 
offences.  in  the  evening.     The  conviction  stated  also  that  the  plain- 

tiff was  fined  forty  shillings  for  ^'  the  offence  aforesaid.** 
The  question  at  the  trial  turned  on  the  validity  of  the  above 
conviction,  to  which  several  objections  were  made.  His 
lordship  directed  a  verdict  for  the  plaintiff,  and  resened 
leave  to  the  defendants  to  move  for  a  nonsuit. 

Kelly  J  on  a  former  day  (a)  in  this  term,  moved  accordingly. 
Seven  objections  were  made  to  the  plaintiff's  conviction:  it  is 
admitted  that  if  any  one  of  them  can  be  sustained  the  verdict 
in  his  favour  must  stand.    The  1 1  Geo.  4  and  1  WUL  4,  c.  64, 

(a)  Before  Lord  Denman  C.J,,  LUllcdalty  Patteson  and  Cokridgeh 
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8. 14|  enacts  that  no  person  licensed  to  sell  beer  by  retail 
^*  shall  have  or  keep  his  house  open  for  the  sale  of  beer, 
nor  shall  sell  or  retail  beer,  nor  shall  suffer  any  beer  to  be 
drank  or  consumed  in  or  at  such  house/*  at  the  times  therein 
specified,  and  imposes  a  penalty  of  forty  shillings  for  every 
offence,  and  every  separate  sale  is  to  be  deemed  a  separate 
offence ;  and  the  4  &  5  Will,  4,  c.  84,  (which  by  sect.  1 1 
incorporates  all  the  powers  and  penalties  of  the  preceding 
act,)  enacts,  in  sect.  6,  that  the  justices  in  petty  sessions 
tsiembled  shall  fix  the  hours  at  which  houses  so  licensed 
shall  be  opened  and  closed.     The  objections  taken  to  this 
conviction  were — 1,  That  the  name  of  the  person  to  whom 
the  beer  was  sold  is  not  stated  in  it.     But  there  is  nothing  in 
11  Geo.  4  and  1  Will.  4,  c  64,  s.  14,  which  requires  such 
particularity ;  any  sale  whatever  at  a  prohibited  time  is  an 
offence.    2.  That  the  order  of  justices,  fixing  the  hours  to  be 
observed  by  the  licensed  houses,  is  not  sufficiently  set  out, 
and  that  the  names  of  the  justices  who  made  it  are  not  given. 
This  objection  cannot  be  sustained,  for  the  order  is  suffi- 
<nently  set  out  to  shew  that  the  plaintiff  offended  by  keep- 
ing bis  house  open  at  a  prohibited  time,  and  the  act  does 
not  require  the  names  of  the  justices  to  be  given.     [Patte' 
»» J.  By  4  &  5  Will.  4,  c.  85,  s.  6,  a  party  aggrieved  by 
any  such  order  may  appeal,  giving  to  the  justices  who  made 
il  fourteen  days*  notice  of  his  intention.    He  would  have 
difficulty  in  learning  their  names  if  they  are  not  given.] 
3*  That  the  conviction  alleges  that  the  order  of  justices 
^iared  the  selling,  &c.  at  the  hour  specified  was  unlaw- 
^  and  that  the  statutes  do  not  empower  them  to  make 
'^cb  a  declaration.    If  that  be  so,  the  declaration  was  mere 
'^''Plusage.     4.  That  the  order  is  stated  to  have  been  made 
^^  ^tHcial  instead  of  petty  sessions.     But  any  two  justices 
*^^^ting  in  the  same  place  constitute  a  petty  session :  Reg. 
^*  "^^ofofiiu  (a) ;  in  which  case  a  very  similar  objection  was 
^^n.     5.  That  the  charge  that  the  plaintiff  did  the  pro- 
^^iled  acts  between  the  hours  of  nine  and  ten  is  insufficient^ 
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The  time,  however,  is  stated  with  sufficient  cert 
necessarily  appears  to  have  been  after  nine,  wh; 
V.  time  prohibited  by  the  order.     6.  That  the  ord 

andanother  ^^^^  ^^^  '®^  ^"'  *"  ^^^  verba.  This  objection 
already  noticed.  7.  That  it  is  a  conviction  of  th 
for  three  offences,  viz.  keeping  his  house  open  fc 
of  beer,  selling  beer,  and  suffering  it  to  be  drui 
premises.  In  Rex  v.  Salomons  (a)  (which  was  ci 
trial),  a  conviction  under  the  Lottery  Act  (22  Geo. 
for  dealing  in  shares  of  lottery  tickets,  and  register! 
without  license,  was  held  bad,  because  it  containec 
tinct  offences.  But  there  the  acts  done  were  in  tb 
distinct,  and  could  be  done  at  distinct  times.  [L 
man  C.  J.  A  person  might  keep  his  house  opei 
selling  any  beer,  and  he  might  sell  beer  without  kc 
house  open.]  The  keeping  a  house  open  must 
the  purpose  of  carrying  on  the  business  of  the  ho 
if  the  beer  sold  to  a  person  on  the  premises  at  a  p 
time  were  then  and  there  drunk  by  him,  that  wo 
single  act,  as  far  as  the  plaintiff  was  concerned,  an 
a  single  moment  of  time.  The  1 1  Geo.  4  and  1 
c.  64,  s.  27,  says  that  no  conviction  under  that  ac 
quashed  for  want  of  form. 

Cur.  ad^ 

Lord  Denman  C.  J.  now  stated  that  the  Cou 
opinion  that  the  conviction  could  not  be  su8taine< 
charged  three  offences ;  so  that  the  party  convict 
not  be  able  to  protect  himself  by  it,  if  a  fresh  ini 
should  be  laid  against  him  for  any  one  of  the  same 

Rule  refus 

(a)  1  T.  R.  349.  (6)  See  Newman  v.  Ear 

wicke,  3  N.  &  P.  368. 
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Mattock,  Executor  of  Southwood,  v.  Kinglake.  Saturday/, 

April  27  th, 

Debt.     The  declaration  stated  that,  before  the  making  On  an  ngree- 
of  the  articles  of  agreement  hereinafter  mentioned,  the  de-  ""f  "^  J?.'* '  j® 

®     ^  \  sale  of  lands, 

fendant  was  trustee  in  fee  for  Southwood,  his  heirs  and  the  defendant 

r         .   •      1         I*.  r  •       1        •  .  f         covenanted  to 

assigns,  of  certam  hereditaments,  (to  wit,  by  virtue  of  an        ^^^ 
indenture  of  bargain  and  sale  before  made,  &c.  hy  A.B,  to  chase-money 
Sotdhwood  (a),)  to  such  uses  Sec.  as  Southwood  should  ap-  tain,  for  and 
point  by  any  deed  &c.,  and  in  default  thereof  to  the  use  of  ^^  ^*^?  comx- 

.  ,  '  .  deration  or 

toe  defendant  in  fee,  in  trust  for  Southwood  in  fee.     That,  such  sale  and 
tlic  defendant  being  so  seised  in  trust  for  Southwood,  by  a  f^t'^resrVrTm'* 
certa'm  deed  dated  August,  1822,  Southwood  agreed  to  sell  a  day  certain 
ind  the  defendant  agreed  to  purchase  the  said  heredita-  « ^^e  comple- 
Bwits.    And  the  defendant  did  thereby  covenant  and  agree  tion  of  the^ 
tdfay  to  Southwood,  on  or  before  the  \9th  February,  1825,  Held,  that  the 
» the  consideration  of  such  sale  and  purchase,  the  sum  o/ ^^*'^"^"' ,^y 

.       ,  "^  r  y  -'the  defendant 

11>206/.,  with  interest  for  the  same  at  the  rate  of  5  per  cent,  was  an  inde- 
per  annum,  payable  half-yearly,  from  the  19th  February  ^^nf  an^thtt 
Aen  last  past,  to  the  time  of  the  completion  of  the  said  pur-  the  vendor 
Aiie,  Southwood  allowing  thereout  the  same  rate  of  interest  Ihe^purchase- 
for  so  much  of  the  purchase-money  as  might  be  paid  to  him  money  without 
uithe  mean  time;  and  the  defendant  thereby  also  agreed  to  conveyance. 
I^J  for  the  conveyance  and  the  stamp-duty  for  the  same. 
Averment,  that,  although  Southwood  in  his  lifetime  was  will- 
^S  8Cc.  and  did,  on  the  day  and  year  last  aforesaid,  offer  to 
^eciite  a  conveyance  to  the  defendant  of  the  said  heredita- 
^^ts;  and  although  defendant,  from  the  making  of  the 
'^  agreement  hitherto,  had  been  in  possession  &c.,  yet 
Pendant  did  not  pay  to  Southwood,  in  his  lifetime,  or  to 
^  plaintiff,  executor,  since  his  decease,  the  sum  of  4238/., 
'^^^cl  of  the  principal  of  the  purchase-money,  with  interest, 
^^^  the  said  19th  February,  1822,  to  the  said  19th  February, 
^^,  although  the  purchase,  through  the  mere  default  of 
^    defendant,  had  not  been  completed  before  that  day. 

x<^)  Sk.    The  use  therefore  ap-      and  defendant  could  not  have  been 
to  have  been  executed  in  S,,      trustee  in  fee.  J 
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Pica :  that  Southwood  did  not  at  any  time  tender  to  de- 
fendant any  conveyance  of  the  hereditaments.  General 
demurrer  and  joinder. 

BerCy  in  support  of  the  demurrer.  It  was  no  part  of 
Southwood^ 9  duty  to  tender  a  conveyance.  The  defeodant 
was  bound  by  express  covenant  to  pay  for  the  conveyance 
and  the  stamp ;  it  was  his  duty  therefore  to  prepare  the 
conveyance;  Price  v.  TFifZ/iams (a),  and  I  Siigd.  V.&P.247. 
(9th  ed.)  citing  Seward  v.  Willock{b).  But  even  if  this 
duty  had  been  cast  upon  Southwood,  as  the  vendor,  the  con- 
veyance was  not  a  condition  precedent  to  the  recovery  ol 
the  purchase-money.  By  the  agreement  a  positive  day  wai 
fixed  for  payment  of  the  purchase-money,  and  interest  wa2 
payable  also  from  a  day  certain,  whereas  no  time  is  fixec 
for  executing  the  conveyance.  It  is  clear,  therefore,  tha. 
the  purchaser  relied  on  his  remedy,  and  not  on  a  tender  o 
the  conveyance,  to  secure  the  equivalent  for  his  purchase 
money ;  and  the  acts  to  be  done  by  the  respective  partie 
were  not  concurrent  and  independent  acts,  so  that  the  veci 
dor  might  recover  the  purchase-money  without  previotB 
tender  of  the  conveyance;  Thorp  v.  Thorp {c),  Terry  ^ 
Duntze  (d),  Pordage  v.  Cole{e)  and  note  4. 

Mauningy  contrd.  The  authorities  cited  in  the  note  tc 
Pordage  v.  Coh{e)  are  not  disputed,  but  they  do  not  apply 
to  the  contract  stated  in  the  declaration.  The  purchase- 
money  in  this  case  was  to  be  paid  ''  in  consideration  of  suci 
sale  and  purchase;"  that  shews  of  itself  that  the  two  act 
were  meant  to  be  concurrent.  It  was  also  to  be  paid  oi 
19th  February,  1825,  and  interest  was  to  be  payable  froc 
February  1822,  *'  to  the  time  of  the  completion  of  the  pui 
chase.''  The  completion  of  the  purchase  means  evident! 
the  completion  of  the  conveyance,  which  therefore  wa 
to  be  made  on  the  same  day  (19th  February,  1825)  o 


(fl)  1  M.  &  W.  6. 
ijb)  5  East,  198. 
(c)  12  Mod.  455. 


(d)  2  H.  Bl.  889. 

\e)  1  Wms.  Saand.  319  hi 
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which  the  purchase-money  was  to  be  paid.     It  was  not  the         1839. 
duty    of  the  purchaser,  whom  the  law  presumes  to  be  a 
stranger  to  the  title,  to  prepare  the  conveyance ;  the  con-  v. 

keying  party  is  to  prepare  it  in  all  cases  (a).    Where  it  is    Kiwolake. 
the  duty  of  the  purchaser  to  prepare  it,  on  his  neglecting 
to  do  so,  the  vendor  may  either  bring  an  action  for  the 
breach  of  covenant,  or  file  a  bill  to  compel  specific  per- 
formance; but  he  cannot  bring   debt  for  the  purchaser- 
money;  otherwise  he  might  get  the  price  of  the  land,  with- 
out giving  possession  of  it«     Many  of  the  old  cases,  in 
which  covenants  like  the  present  have  been  held  to  be 
independent  covenants,  have  been  overruled ;  Goodisson  v. 
Nunn{b),  Glazebrook  v.  Woodrow{c)»     [Patteson  J.    In 
^ose  cases  the  covenants  on  either  side  were  to  be  per- 
formed on  the  same  day.]     He  cited  also  Gibson  v.  Patter* 
•o«(d),  Piiicke  V.  Curteis{e),  Seton  v.  Slade(f),  Harnett  v. 
Yielding  {g),  Flint  v.  Brandon  (A),  and  Halsey  v.  Grant  (t), 
to  shew  that  the  jurisdiction  of  courts  of  equity  to  enforce 
specific  performance  against  a  purchaser  is  founded  upon 
Ae  inability  of  the  vendor  to  recover  the  purchase-money  in 
A  court  of  law,  until  he  has  actually  vested  the  legal  estate 
m  the  purchaser. 

Lord  Denman  C.  J. — I  am  of  opinion  that  the  cove 
ttuits  to  be  performed  by  the  parties  to  the  contract  declared 
on  were  not  concurrent  covenants.  The  particular  circum- 
stances which  have  been  relied  on  in  the  present  contract, 
do  Dot  take  it  out  of  the  principle  to  be  derived  fi*om  Pord- 
^S^  y.  Cole  (ft),  and  the  notes  to  that  case.  If  Mr.  Bere  is 
^^t,  that  the  defendant  had  to  tender  the  conveyance,  he 
^d  the  remedy  in  his  own  hands.  This  is  the  case  of  all 
^P^ment  by  the  defendant  to  pay  money  on  a  day  certaiil, 

(•)   «  Taunt.  561.  (/)  7  Ves.  265. 

W   4  T.  R.  761.  (g)  2  Schoales  &  Lef.  549. 

^'^)   »  T.  R,  366.  (A)  8  Vw.  159. 

<*')    ^  Atk.  12.  (i)  13  Ves.  73. 

W  ^  Bro.  C,  C.  329.  (*)  1  Wms.  Saond.  319  h. 
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and  he  has  not  chosen  to  have  any  certain  day  fixed  for  \W^^ 
execution  of  the  conveyance. 


LiTTLEDALk  J. — The  defendant  contracts  to  pay  mom 
on  a  particular  day.  It  is  true  that  he  does  so  contract  i- 
consideration  of  the  sale  and  purchase,  and  that,  general^ 
speakbg,  where  one  act  is  to  be  done  in  consideraUon 
another,  performance  must  be  averred  by  the  party  w 
sues  on  the  agreement.  But  there  is  a  distinction  where 
day  is  fixed  for  doing  one  of  the  acts,  and  not  for  doing  th 
other;  in  such  a  case  the  acts  need  not  be  done  concurrent! 
and  the  party  who  has  fixed  no  time  for  receiving  the 
sideration  for  his  own  act,  is  taken  to  have  relied  on 
remedy,  in  case  the  consideration  fails,  and  not  to  ha 
intended  that  the  performance  of  such  consideration  sho 
be  a  condition  precedent ;  Callonel  v.  Briggs  (a),  and 
v.  Cole  (6).  In  Goodissofi  v.  Nunn  {c\  and  Giaxebrook 
Woodrow{d),  the  two  acts  were  to  be  performed  on  t 
same  day.  The  two  acts  under  this  contract  were  not 
quired  to  be  done  on  the  same  day ;  the  covenants  to 
form  the  acts  were  independent  covenants,  and  if 
defendant  had  sued  Southwood  shortly  after  the  making^ 
the  contract  for  any  refusal  to  convey  the  estate,  the  action 
might  have  been  maintained,  although  the  purchase-mooej 
had  not  been  paid. 

Patteson  J. — Pordage  v.  Cole(fi)  is  directly  in  point. 
There  are  but  two  states  of  circumstances  under  which  i^ 
is  necessary  that  the  vendor  should  aver  a  tender  of  convey- 
ance,  viz.  where  by  the  terms  of  the  contract  the  conveyance 
is  to  be  made  either  before  or  at  the  time  when  tibe  mooey 
is  to  be  paid.    This  agreement  does  not  state  when   tbe 
conveyance  was  to  be  made,  nor  is  it  necessary  to  a  rig^^ 
construction  of  it  to  say  that  it  was  to  be  made  at  the  safl^^ 
time  when  the  money  was  to  be  paid.    The  words  requiH^S 


(a)  1  Salk.  113. 

lb)  1  Wms.  Saand.  319  b. 


(c)  4T.  R.761. 
id)  8  T.  B.  366. 


-i 


EASTER  TERM,  II  VICT. 

interest  to  be  paid  to  the  completion  of  the  purchase, 
refer,  in  my  opinion,  to  completing  the  payment  of  the 
purchase-money,  and  not  to  making  the  conveyance.  A 
certain  day  vras  fixed  for  payment  of  the  purchase-money, 
and  the  effect  of  the  words  making  the  interest  payable  up 
to  "  the  completion  of  the  purchase"  is  to  stop  interest,  in 
case  of  the  payment  of  the  principal  before  that  day. 


Mattock 

V. 
KlNGLAKE. 


Coleridge  J. — I  am  of  the  same  opinion.    The  intention 

of  the  parties,  as  expressed  in  their  contract,  must  govern  its 

interpretation.    The  rule  deduced  from  the  old  cases  by 

^eijiWilUamSf  in  his  note  to  Pordage  v.  Cole  {a),  is  a  sound 

ooe.    lu  that  part  of  the  agreement  which  relates  to  the  sale 

K^erally,  nothing  whatever  is  said  about  the  time  for  doing 

^J  act  to  be  done  by  the  vendor.     In  the  second  part  of 

^  agreement,  which  relates  to  the  purchase-money,  the 

^^fms  are  most  specific  as  to  time.    The  principal  sum  is 

^  be  paid  on  a  day  certain,  and  interest  is  to  run  from  a 

"V  certain  to  '*  the  completion  of  the  purchase."     I  do  not 

thinlc  these  words  have  the  meaning  put  upon  them  by  Mr. 

^^nning,    I  think  the  defendant  might,  if  he  pleased,  have 

P^4  the  money  immediately  after  making  the  contract,  in 

^'^ich  case  no  interest  would  have  been  payable.    If  he 

"'^Slit  have  done  so,  it  shews  that  the  time  of  payment  was 

^^Ogether  independent  of  the  time  of  conveyance. 

Judgment  for  the  plaintiff  (6). 


m 


C^«a)  1  Wms.  Saond.  819  b. 

>)  In  die  course  of  the  argu- 
it  in  this  case  it  was  con- 
for  the  plaintiff  that,  the 
estate  having  vested  in  the 
it  under  the  indenture  of 
a  and  sale*  and  the  equitable 
having  also  vested  in  him 
'***^er  the  artides  of  agreement, 
^aaic^  ^ere  a  good  execution  of 


I 
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the  power,  no  conveyance  was  ne^ 
cessary  to  complete  the  defendant's 
title.  To  this  it  was  answered 
that  by  the  Sutute  of  Uses  the 
legal  estate,  nnder  the  indenture, 
vested  in  <S.,  and  that  the  defend- 
ant was  endtled  to  a  conveyance, 
containing  covenants  against  in- 
cumbrances and  a  release  from 
the  purchase-money. 
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The  Queen  v.  Tlie  Mayor  of  Eye  (a). 

will  make  ab-   IN  Michaelmas  term,  lBd7»  four  roles  nisi  had  been  ob- 
solute  a  rule     jained  for  writs  of  mandamus,  commandine  the  defendaal 

for  a  manda-  ^  . 

mus  to  insert  to  insert  the  names  of  Neobard,  Ungless,  Lait,  and  Evaia, 
bu^^Ms  roll'  ^  tipon  the  burgess  roll  of  the  borough  of  Eye.  The  claims 
under  11  Will,  of  the  several  applicants  rested  on  distinct  grounds^  arising 

c.  78,  s.  24,       ^"^  ^f  the  5  &  6  Will.  4,  c.  76. 

although  the         !„  Neobard's  case,  it  appeared  that  he  had  rented  a  house 

year  for  which  .  *  *^  . 

such  burgess     m  the  borough  for  three  years  previously  to  August,  1837« 

out  has^^^^  ^*^  ^^^^  ^"'y  ^^^^^  *"  respect  thereof,  and  had  paid  the 
pired  since  rates.  He  occupied  all  the  house  except  one  room,  which 
the  fu^nw^   ^^  '^^  '^  *  lodger  at  Is.  6d.  a  week.     The  room  communi- 

and  the  mayor  cated  with  the  rest  of  the  house;  the  lodger  was  removeablc 
is  dead  to  ^  .  i  .  .  i    i-  i  •  i_ 

whom  the  rule  ^^  ^^J  ^^^^  ^°  ^  week  s  notice,  and  did  not  sleep  on  UK 

was  directed,  premises.  At  the  revision  of  the  bureess  lists  the  claimant*^ 
Such  a  wnt       '^  ®         .  . 

is  not  peremp-  name  was  expunged,  on  the  ground  that  his  occupation  wsa^ 

toryinthe         insufficient, 
nrst  instance. 

3.  A  person 

whole  of  a  ^'  -^^^''^^^  ^^^  Byles  now  shewed  cause,  and  took  prc- 

house,  which  Hminary  objections  to  the  rule;  that  the  roll  on  which  ii 
he  occupies,  .  .  it.,  i  . 

with  the  ex-      ^'^s  sought  to  insert  the  claimant  s  name  was  no  longer  ui 

ception  of  one  force ;  that  the  mayor,  to  whom  the  rule  nisi  was  directed, 

room,  underlet  .  . 

by  the  week,     had  since  died ;  that  the  case  had  been  decided  at  the  Re- 

II!*  f  *".®^*®"^  vision  Court,  and  that  this  Court  would  not  interfere,  as 
occupation  to  '  ' 

entitle  him  to  the  mandamus  under  11  Will.  4  and  1  Vict.  c.  78,  s.  24,  was 
gess  roll,  under  peremptory  in  the  first  instance,  the  Court,  and  not  a  juryj 
5  &  6  Will,  4,   having  to  inquire  into  the  title  of  the  applicants. 

C.  I  o,  s> «/. 

3.  So  also  (a;  Decided  in  Hilary  term  last,  January  ^8th. 
where  one 

house  adjoined  another,  both  being  under  the  same  roof,  and  having  a  commox 
entrance  passage,  into  which  the  outer  door  of  each  opened,  and  a  common  staircase 
leading  to  the  bed-rooms ;  each  house  is  distinct,  and  may  be  the  subject  of  a  suffideoi 
occupation  under  the  last-mentioned  statute. 

4.  But  where  a  person  let  a  cellar,  under  the  house  for  which  he  was  rated,  to  a  per 
son  who  occupied  it  as  a  warehouse,  and  was  rated  for  it,  there  being  an  internal  cols' 
munication  between  the  house  and  cellar,  the  occupier  of  the  house  is  not  qualified  tc 
be  on  the  burgess  roll. 

5.  The  occupier  of  a  house,  who  had  assigned  all  his  stock  in  trade  and  book  debtl 
to  a  creditor,  is,  nevertheless,  qualified  to  be  on  the  burgess  roll. 
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The  Court  overruled  the  preliminary  objections^  and         1839. 

stated  that   the  mandamus  in   these  cases  would  not  be    J^'^^^C^ 

The  Queen 
peremptory,  but  would  follow  the  usual  course.  v. 

The  Ma^or  of 
Eye. 
B.  Andrews  and  Byles.    The  name  was  properly  ex- 
punged.    The  5  &  6  Will.  4,  c.  76,  s.  9,  says  that  every  male 
person  who  **  shall  have  occupied  any  house,  warehouse, 
ccmnting-housei  or  shop,  within  any  borough/*  &c.,  shall  be 
a  burgess.     The  word  '*  occupy"  occurs  also  in  1  Will.  4, 
c  18,  under  which  it  has  been  held  that,  for  the  purpose  of 
giiniog  a  settlement,  the  whole  house  must  be  exclusively 
occupied  by  the  pauper:  Rex  v.  St.  Nicholas,  Rochester  {a). 

F.  N.  Rogers,  contrsL   That  statute  requires  actual  occu- 
pation, and  the  case  cited  was  decided  on  that  ground ;  and 
iioder  the  prior  statutes,  on  the  same  subject,  requiring  that 
the  pauper  should  simply  '^ occupy,*'  it  was  held  that  a  pau- 
per might  gain  a  settlement  by  occupying  a  tenement,  part 
^f  which  he  had  underlet :  Rex  v.  Ditcheat  {b)  and  Rex  v. 
^eat  Bentley  (c).    In  Fludier  v.  Lombe  {d),  where  persons 
^^re  householders  of  houses  above  the  value  of  10/.  a  year, 
<Dd  paid  scot  and  lot,  but  had  let   part  to  lodgers,  and 
thereby  reduced  their  rents  to  be  under  10/.  a  year,  it  was 
'^Id  that  they  were  the  sole  occupiers  of  the  houses,  and 
^tilled  to  vote,  under  11  Geo.  1,  c.  18,  for  the  election  of 
^ttUDon  councilmen   for  the  city  of  London.     Phillips^ 
^^^^  (e)  and  Duigenan*B  case  (f)  are  similar  decisions  by 
^^   Irish  judges  with  respect  to  the  occupation  necessary 
^'^^er  the  Irish  Parliamentary  Reform  Act. 

^^^rd  Dbnman  C.J. — We  think  that  the  party  was  en- 
.  ^^^  to  vote,  and  that  his  name  should  be  inserted  on  the 
^ess  roll. 


b 


<(L 


i)  5  B.  &  Ad.  SIO;  S.C.  3  N.         (c)  10  B.  &  C.  620;  S.  C.  5  M. 
.81.  &R.520. 

*)  9  B.  &  C.  176;  S.  C.  4  M.         (d)  Ca.  temp.  Hardw.  307. 
151.  (e)  Alcock's  Reg,  Cases,  20. 

(/)  Ibid.  114. 
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1839.  '        Williams  and  Coleridge  Js.  (a)  concurred. 
The  Queen  Rule  absolute. 

V. 

The  Mayor  of 

^^^*  In  Ungless's  case  it  appeared  that  the  applicant  was  the 

rated  occupier  of  a  house  within  the  borough,  and  that  he 
had  paid  his  rates.  For  two  years  before  August,  1837, 1^^ 
had  let  off,  to  his  son,  a  cellar  underneath  the  house.  Th^ 
son  used  the  cellar  as  a  warehouse,  and  was  rated  fc^M 
it.  There  was  an  internal  communication  between  the  cel- 
lar and  the  rest  of  the  house.  The  applicant's  name  hufl^ 
been  expunged  on  the  ground  that  his  occupation  was  Dc^'t 
sufficient,  and  that  he  was  not  rated  for  the  cellar. 

S.Andrews  and  Byles  shewed  cause,  and  contended  tha&j 
as  the  part  of  the  house  underlet  was  used  by  the  son  as  ^^ 
warehouse  and  as  he  was  rated  for  it,  the  father  could 
be  said  to  occupy  the  whole  house. 

F.  N,  Rogers,  contri.     The  cellar  was  a  distinct  subjec 
of  occupation.     Suppose  the  occupier  of  a  house  to  let  oi 
a  stable,  communicating  with  it  by  means  of  a  covered  way^ 
would  he  be  the  less  the  occupier  of  the  house?     [Cb&- 
ridge  J.  Would  it  make  any  difference  if  the  cellar  was 
occupied  as  a  dwelling-house,  or  if  the  party  took  his  meals 
in  the  stable?]     It  would  seem  not.    Rex  v.  Great  and 
Little  UnDorth{b)  shews  there  would  be  a  distinct  dwelling- 
house  in  either  case.      [Coleridge  J.   If  the  ground  floor 
were  let  off  as  a  shop  to  one  person,  and  the  first  floor  as  a 
warehouse  to  another  person, — would  the  rest  of  the  house 
be  sufficient  to  give  a  qualification  within  the  act  ?  ]     It 
would. 

Lord  Denman  C.J. — I  cannot  say,  in  this  case,  that 
there  was  a  distinct  holding,  as  there  was  an  internal  com- 

(a)  Uttledak  J.  had  left  the  Court         {h)  5  A.  &  £.  261 ;  5.  C.  6  N. 
dariiig  the  aipiment.  &  M.  811. 
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munication  between  the  cellar  and  the  rest  of  the  premises. 
If  i^e  were  to  decide  in  favour  of  such  an  occupation,  it 

would  greatly  encourage  the  splitting  of  votes.  ^ 

The  Major  of 
_  ^  ,  Eye. 

LunrTLEDALE^  Williams  and  Coleridqe^  Js.  con- 
curred. 

Rule  discharged. 

Ii^    Laii's  case,  the  applicant  occupied  a  house  in  the 

borotigh^  for  which  he  had  been  duly  rated,  and  had  paid  his 

rates.     In  his  aflSdavit  he  stated  that  he  admitted  on  his 

examioation  that  he  had  executed  a  bill  of  sale  of  all  his 

personal  estate,  as  security  for  a  debt,  but  that  the  deed 

i^^  never  been  out  of  his  possession  or  acted  upon :  accord- 

^g  to  the  affidavits  in  opposition,  he  stated  that  it  had  been 

destroyed.     His  name  had  been  expunged  from  the  burgess 

list,  on  the  ground  that  he  was  not  in  the  occupation  of  his 

"OU8C,  and  that  his  rates  were  paid  out  of  personal  property, 

^hich  did  not  really  belong  to  him.    The  deed  was  set  out 

by  the  applicant,  and  contained  an  assignment  of  his  stock  in 

trade,  book  debts,  &c.,  but  not  of  his  house. 

Bm  Andrews  and  Byles  shewed  cause. 

The  Court  (without  hearing  F.  N.  Rogers  on  the  other 
side)  held  that  the  bill  of  sale  did  not  invalidate  the  appli- 
<^ts  occupation,  and  that  the  rule  should  be  made  ab- 

Rule  absolute. 

^  -^^vans's  case,  the  applicant  described  his  premises  as 
"°^^^  joining  another  house,  which  had  been  unoccupied 
f  tli^^g  years,  and  was  under  the  same  roof  with  it.  There 
^^  ^  common  entrance  to  the  houses  by  means  of  a  pas- 
^^>  ^nd  their  doors  opened  into  it  right  and  left.  There 
^^'^Iso  a  common  staircase  leading  to  the  sleeping  rooms 
^^  respective  houses.     The  affidavits  in  answer  alleged 
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1839.        ^^^  (he  applicant  on  his  examination  stated  that  he  did  not 
^^^      occupy  a  whole  house,  and  that  he  described  the  passage 
^  y^         as  an  internal  communication  and  thoroughfare  passage  be«-^ 
The  Mayor  of  tween  the  two  parts  of  the  house.     His  name  had  beeca 

expunged  on  the  ground  that  he  did  not  occupy  the  wbol  ^ 
of  a  house. 

B.  Andrews  and  Byles  shewed  cause. 

F.  N.  Rogers,  contrA,  cited  Kitchin  on  Courts,  Inmate:^ 
92,  and  Rex  v.  Bailey  (a). 

P^r  Curiam —  Rule  absolute. 

(a)  Moody,  C.  C.  23. 


MEMORANDUM. 

In  this  term,  Peregrine  Dealiry,  Esq.,  was  appointee' 
by  writ  of  privy  seal  Queen's  Coroner  and  Attorney  in  th^ 
Court,  in  the  place  of  Edmund  Henry  Lmhingtony  Esq.— 
deceased. 


END  OF  EASTER  TERM. 
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TRINITY  TERM, 

114  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA,  1839. 


The  Judges  in  Banc  this  Term  were, 
Lord  DcNMAN  C.J.  Patteson  J. 

LlTTLEDALE  J.  WiLLlAMS  J. 


In  the  Bail  Court, 
Coleridge  J. 


Thunday, 

NoRRis  V.  Smith.  Mai/QSrd, 

HIS  was  an  action  for  a  libel,  charging  the  plaintiff  with  tmstees  of  a 
^ping  a  house  of  ill  fame.     Pleas;  1,  not  guilty;  2,  jus-  hghtm^  and 

cation.  were  entitled 

At  the  trial  before  Lord  Denmati  C.  J.,  in  Middlesex,  at  ^°  «  certain 

'        number  of 

sittings  after  last  term,  it  appeared  that  the  defendant  days'  notice  of 

8  the  clerk  to  the  trustees  for  paving  and  lighting  the  thbgdone  h"^ 

ish  of   St.  Luke,    Middlesex,   under  the    50  Geo.  3,  pursuance  of 

.  cxlix.  (local  and  personal,)  and  that  the  libel  in  question  tice  that,  un- 


contained  in  a  written  notice  served  on  the  plaintiff,  1®** 'he  name 

*^  'of  the  party 

Btating  that  complaint  had  been  made  to  the  trustees  that  on  whose  in- 
tbeplabtiff  kept  a  house  of  ill  fame,  to  the  nusance  of  all  JX^ienclTi^ 
the  liege  subjects,  8lc.,  and  requiring  the  plaintiff  to  abate  t^in  steps  were 
^  said  nusance,  and  signed  by  the  defendant  as  clerk,  by  cceding^' 
order  of  the  trustees.     The  plaintiff,  after  proving  service  '^^^}^  be  taken 

f   ,  .  .  .  IT  C7  against  them, 

Of  the  notice,  put  m  the  following  letter,  addressed  to  the  was  held  bad, 
defendant  by  the  plaintiff's  solicitor :—  SSon'aC''' 

"  35,  Castle  Street,  Holborn,  4th  August,  1838.       p  ^^^^'^^^  ^^ 
®"j-— I  am  directed  by  Mr.  John  Norris,  of  President  Street,  to  because  it  ' 
'^V*^^  yoa  will  forthwith  |^ve  up  the  Domes  of  the  person  or  persons  should  have 
ji  ^  specified  that 

^^V^ction  would  be  commenced  at  tlie  expiration  of  the  number  of  days  mentioned 

r^  tot. 
jg     .  "^^  trustees  were  authorized  to  abatje  any  hogstye,  necessary  house,  or  nusance 
jij^*^  parish,  on  complaint  of  any  inhabitant : — Held,  that,  whether  a  brothel  be  a 
j^j^ce  within  the  meaning  of  this  provision  or  not,  if  the  trubtces  took  steps  to  put 
'^  sach  a  house  bonH  fide,  they  were  entitled  to  notice  of  action. 

'^Ol,  II.  A  A 
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1839.  said  to  have  made  a  complaint  to  the  trustees  for  lighUng,  &c. 

of  St.  Luke,  and  upon  which  you  did,  on  the  3Sd  day  of  July 
Mr.  Norris  with  a  notice,  charging  him  with  keeping  a  disordc 
&c. ;  unless  you  do,  Mr.  Norris  will  consider  yon  the  authi 
notice,  (which  I  conceive  to  be  libellous,)  and  will  take  pi 
against  you  accordingly." 

The  defendant  wrote  the  following  reply : — 

**  6th  August 

Sir, In  answer  to  yours  of  the  4th  inst.  I  beg  to  say  that 

happy  to  receive  any  proceedings  which  Mr.  Norrit  may,  ai 
advice,  think  fit  to  take  against  me  in  reference  to  the  notice 
him  by  you." 

The  plaintiff  also  proved  that  he  had  applied 
trustees  for  the  name  of  any  party  who  had  given  i 
tion  to  the  board  against  the  plaintiff,  in  order  to  ts 
ceedings  against  him,  but  the  trustees  refused  to  give 
name. 

The  defendant  relied  on  sect.  105  of  the  local  act 
enacted  '^  that  in  case  in  any  part  of  the  said  pai 
hogstye,  necessary  house,  or  nusance,  should  be  in 
any  of  the  streets,  squares,  ways,  Sec.  within  the  said 
it  should  be  lawful  for  the  said  trustees,  upon  co 
thereof  to  them  made  by  any  such  inhabitant,  and  al 
investigation  of  such  complaint,  by  notice  in  writing 
the  hand  of  their  clerk  for  the  time  being,  to  ore 
every  such  nusance  should  be  forthwith  remedied 
moved;*'  and  empowered  them,  if  the  nusance  wi 
removed  within  seven  days  after  notice  to  the  ownei 
premises,  to  indict  him  at  the  quarter  sessions*  Sc 
enacted  that  no  plaintiff  should  recover  in  any  actio 
commenced  against  any  person,  for  any  thing  done 
suance  of  the  act,  unless  notice  of  such  action  shoul 
been  given  to  the  clerk  of  the  trustees  twenty-one  ( 
before  such  action  should  be  commenced,  specify; 
cause  of  action.  Sect.  1 73  enacted  that  no  action 
be  commenced  against  any  person,  for  any  thing  d 
pursuance  of  that  act,  until  after  thirty  (a)  days'  m 
writing  to  the  clerk  of  the  trustees. 

(a)  Sic. 
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The  defendanti  after  proving  that  one  of  the  trustees  bad 
reported  to  the  board  that  the  plaintiff's  house  was  a  bn>- 
thdy  and  thatj  the  matter  having  been  referred  to  a  commit* 
tee  of  the  trustees,  they  had  visited  the  house,  and  after- 
wards directed  the  defendant  to  give  the  notice  in  question, 
relied  on  the  above  sections  requiring  a  notice  of  action. 

The  plaintiff  contended  that  the  words  of  sect.  105,  em« 
powering  the  trustees  to  abate  a  nusance,  did  not  include 
•uch  a  nusauce  as  a  brothel.  His  lordship,  however,  was 
of  opinion  that  notice  was  necessary,  and  directed  a  verdict 
for  the  defendant  on  the  Brst  issue,  reserving  the  point  for 
tfae  plaintiff;  and  the  jury  were  discharged,  by  consent,  on 
the  second  issue. 
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Erk  now  moved  to  enter  a  verdict  for  the  plaintiff  on  the 
first  issue,  with  nominal  damages.    The  sole  object  of  the 
plaintiff  was  to  ascertain  who  was  the  party  who  gave  the 
wiimal  information  to  the  trustees,  in  order  to  take  pro- 
ceedings against  him.     If  the  defendant  or  the  trustees 
dioose  to  withhold  this  information,  the  grossest  injustice 
nsy  be  done,  because  information  against  any  respectable 
ixNise  may  be  given  from  mere  malice,  and  yet,  if  the  tru8« 
te  booft  fide  act  upon  it,  and  are  entitled  to  the  protection 
^tba  act,  no  redress  can  be  obtained.     It  is  submitted 
^^fore  that  the  defendant  was  bound  to  give  up  the  name 
^f  the  party  who  made  the  complaint  against  the  plaintiff. 
^  defendant  cannot  justify  unless  the  trustees  could  jus- 
^«  and  the  trustees  could  not  justify  unless  they  proved, 
^der  sect.  105,  that  a  complaint  was  made  to  them  by  an 
^'^^bitanty  and  that  there  had  been  a  due  investigation  of 
''^^li  complaint.     [Lord  Denman  C.  J.  The  point  made 
^  %lie  defendant  was,  that  notice  of  action  was  necessary.] 
^^  letter  of  4th  August  was  sufficient  notice.    This  act 
not  require  the  same  particularity  of  notice  as  in  an 
Lon  against  magistrates  on  24  Geo.  2,  c.  44,  s.  1.    Be- 
^^8,  the  keeping  a  brothel  (if  it  had  been  even  proved 
^S^inst  tibe  defendant)  is  not  such  a  nusance  as  is  contem- 
l^^^ted  by  sect.  105. 

A  A  2 
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LiTTLBDALE  J. — ^There  is  certainly  not  so  much  pa 
ticularity  required  in  the  notice  of  action  under  this  act  i 
under  the  24  Geo.  2,  c.44;  but  still  I  think  this  notice  w 
insufficient.  In  Laois  v.  Sinith{a)  Gibbs  C.J.  decided  th 
a  letter  from  the  plaintiff's  attorney,  that  he  was  instructed 
take  legal  proceedings  unless  goods  were  delivered  up,  w 
not  sufficient  notice.  So  in  the  present  case  the  attoni< 
states  that,  unless  the  name  of  the  party  making  the  coi 
plaint  is  stated,  proceedings  would  be  taken  against  die  c 
fendant.  Now  the  notice  given  by  the  defendant  was  c^ 
tainly  in  pursuance  of  the  act.  The  trustees  might  be  n 
taken,  and  the  nusance  in  question  may  or  may  not 
within  the  provisions  of  sect.  105;  but  certainly  the  truste 
were  acting  in  pursuance  of  the  act,  and  were  entitled  ( 
notice;  and,  as  the  defendant  stood  in  the  same  position i 
the  trustees,  he  also  was  entitled  to  it. 


Patteson  J. — Whether  or  not  the  trustees  were  entitlei 
to  abate  a  nusance  of  the  kind  in  question  is  another  mattei 
but  enough  was  proved  to  shew  that  they  were  acting  boo 
fide  in  pursuance  of  the  act,  and  therefore  the  defendai 
was  entitled  to  notice.  This  notice  is  bad  for  two  reasooi 
first  of  all,  it  is  conditional ;  secondly,  it  does  not  state  th 
an  action  will  be  commenced  after  a  certain  time ;  whethi 
that  time  is  to  be  thirty  days  or  twenty-one  days,  we  hai 
not  now  to  determine.  The  object  of  a  notice  is  to  infon 
the  party  that  on  such  a  day  an  action  will  be  commena 
for  a  specified  cause  of  complaint,  and  to  enable  him  1 
make  compensation  in  the  meanwhile. 

Williams  J. — ^There  are  a  great  many  cases  in  whic 
constables  and  magistrates  have  acted  without  authorit 
and  yet  have  been  held  to  have  acted  so  far  in  pursuance  < 
the  particular  acts  of  parliament  giving  them  jurisdiction  a 
to  be  entitled  to  notice  of  action.     This  is  a  similar  case. 


Lord  Denman  C.J.  concurred. 


(fl)  Holt's  N.  P.  27. 


Rule  refused. 
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The  Queen  v.  Leigh  and  others.  Monday, 

.  May  27  th. 

At  a  Court  of  the  Commissioners  of  Sewers  for  the  level    i.  a  liability 
of  Caldicot.  in  Monmouthshire,  a  presentment  was  found  ™^y  ®*"^  ^} 

^         ^  law  to  repair 

igaiQst  the  defendants  for  the  non-repair  of  a  wall  called  sea  walls  ra- 

Ireland  wall,  on  a  liability  ratione  teuura.    The  indictment  [^^  ^|J^' 

was  removed  by  certiorari  into  this  Court,  and  tried  be-  the  damage 

fore  Bolland  B.,  at   the  Monmouthshire   spring  assizes^  sioned  by  tem- 

1837.    The  liability  of  the  defendants  to  repair  the  wall  in  pest,  without 

.  any  default  in 

question  by  reason  of  their  estate  was  admitted,  and  also  the  obligor. 

Ibat  the  wall  bad  been  destroyed  on  the  llth  October,  ,.  *??^'^.' *"^** 

•'  '  liability  18  only 

i     1836;  but  it  was  contended,  on  the  part  of  the  defendants,  limited  bv  the 

■     ihat  Ihey  were  discharged  from  their  liability,  inasmuch  as  paltvYiablc  or 

ibe  wall  had  been  blown  down  by  a  violent  storm ;  and  the  value  of 

*K       1       A 

Ca//J5,  p.  145,  and  Rookes^a)  and  Keighleys{b)  cases  were  granted. 

relied  upon.     The  prosecutors,  in  support  of  their  case,   ,  ^;. -^^  P"'^'® 
,  .  ,  '^  .       .  .  the  liability  of 

tendered  m  evidence  entries  in  the  minute  books  of  the  the  defendant 

proceedines  of  the  commissioners  of  sewers,  commencing  to  repair  a  sea 
.  ®  '  ®  wall  ratione 

ID  176l,  requiring  the  then  owners  of  the  lands  held  by  the  tenure^  mi- 
defendants   sometimes  to    raise,  and    at    other   times    to  court  of  sew 

strengthen  or  alter,  their  walls.     They  also  tendered  in  evi-  ««»  commenc* 
J  .  f  '     '  .       .       ■.^«    ing  seventy 

oence  certain  presentments  of  juries,  commencing  in  1/07,  years  back, 

_  •     • 

tod  continued  to  the  present  time,  requiring  the  owners  for  containing 
,      .  ,  ^  ^  o  orders  on  the 

the  time  being  of  the  lands  held  by  the  defendants,  from  then  holders 

^ffle  to  time  to  raise  such  walls.     The  admissibility  in  evi-  ^q  J^fJ'^^^ 

^Jence  of  these  documents  was  objected  to  by  the  defend-  wall  m  ques- 

*^^f  on  the  ground  that  it  was  not  shewn  that  any  thing  admissible. 

*'••  done  under  them  (c).     The  whole  of  these  documents 

^^''^  rejected  by  the  learned  baron.    It  was  further  proved 


(') 


Rep.  99  b.  County  of  Somertet,  7  East,  7i ; 


W    ic^  Rep,  i3Qa.  Birkett  v.  Crotiery  Moo.  &  Malk. 


iJy   ^t*he  presentments  were  also      119,  3  C.  &  P.  63:  second,  that 
[^^^^^  to  on  the  grounds,  first,      the  particular  document  tendered 


*^^y  appeared  to  have  been      in  evidence  appeared  to  be  a  copy, 
^y  a  standing  jury;  Rex  v.      and   not  the  original  document, 
s  of  Scwert  for  the      from   the  circumstance  that  the 
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by  the  counsel  for  the  prosecution,  that  the  defendants  hai) 
been  convicted  at  the  Court  of  Sewers  in  1818  for  m 
raising  the  wall  in  question ;  and  also  that  after  two  seve: 
storms  in  1812  and  181.5  the  defendants  had  repaired  d 
damage  done  to  the  wall,  the  expense  of  which  on  the  h 
ter  occasion  amounted  to  5000/.  It  also  appeared  that  b 
fore  the  storm  in  1815,  the  wall  was  in  as  good  repnr 
before  the  storm  in  question  in  1836.  The  counsel  for  tl 
crown  also  endeavoured  to  prove  that  the  wall  was  not 
good  ordinary  repair  at  the  time  of  the  last  mentioD 
storm.  The  learned  baron  told  the  jury  that,  if  they  we 
of  opinion  that  the  wall  on  the  occasion  in  question  was 
defective  as  not  to  have  withstood  the  ordinary  pressure 
the  weather,  they  must  find  a  verdict  of  guilty;  but,  if  th 
thought  that  the  destruction  of  the  wall  was  occasioned 
the  extraordinary  tempest,  they  must  find  for  the  defen 
ants.  The  jury  having  found  a  verdict  for  the  defendan 
Maule^  in  the  ensuing  Easter  term,  obtained  a  rule  nisi  1 
a  new  trial,  on  the  ground  that  the  learned  baron  had  in 
directed  the  jury,  in  not  informing  them  that  there  iDi{ 
be  a  liability  to  repair  the  wall  against  all  mischances,  ai 
secondly,  for  the  improper  rejection  of  evidence. 


Ludlow  Serjt.  and  R.  V.  Richards  shewed  cause  in  Eas 
term  last  (a).  Callis,  p.  145-6,  in  enumerating  the  exa 
tions  to  the  liability  of  repairing  by  prescription  or  otfa 
wise,  says  expressly,  "  Sixthly,  if  the  sea  at  the  spring  tid 
or  at  extraordinary  casual  swelling  tides  or  floods,  h 
broke  down  the  fences  and  overthrown  the  banks,  i 
drowned  the  country,  without  any  default  in  the  party  n 
was  held  to  have  repaired  the  same,  the  level  shall  in  t 
case  make  up  the  breach."     This  proposition  is  supper 


names  of  all  the  jury,  except  the 
first,  were  written  in  the  same 
handwriting.  As  the  facts  raising 
these  objections  did  not  clearly 
appear,  the  Court  gave  no  judg- 


ment on  the  pmnr,  and  there 
the  argument  is  omitted. 

(a)  April  20th,  before  I 
Denman  C.  J.,  Uttkdak^  Pi 
zoriy  and  ColeridgCy  Js. 


The  Queen 

V. 
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both  by  cases  and  by  principle*     In  Kdghley^s  case  (a)  it         1839. 

wms  held  tbatj  where  one  by  prescription  is  bound  to  repair 

m  sea  wall,  and  there  is  no  default  in  him^  but  by  reason  of 

tbe  sadden  increase  of  water  the  wall  is  destroyed,  the        I^bioh 
.    .  "^  and  others. 

(X>tniDissioners  of  sewers  ought  to  tax  the  whole  level ;  if 
ihere  were  default  in  hira,  the  commissioners  might  charge 
him  alone.   In  Com.  Dig.  Sewers  (£  4),  and  Fin.  Abr.  Sew- 
ers (C),  the  same  law  is  laid  down,  and  was  acted  upon  in 
Btt  ?•  The  Cammissionera  of  Sewers  (b)  and  Hex  v.  Commis- 
tiomri  of  Sewers  for  Essex  (c).     It  is  fully  admitted  that,  if 
the  wall  had  been  out  of  repair,  the  defendants  would  have 
been  liable ;  and  accordingly,  in  a  case  of  Rex  v.  Baker, 
(MS.)  on  the  Oxford  circuity  where  a  sea  wall  on  the  Severn 
M  been  presented,  and  before  it  was  repaired  was  blown 
oown  by  a  tempest,  the  defendant  was  held  liable  to  re- 
'^Hd  it  ratione  tenure.    The  language  of  the  commission 
of  Sewers  supports  this  argument,  for  it  directs  the  commis- 

• 

''^^iiers  to  inquire  ''through  whose  default''  the  damage  has 
^Ppened.  With  regard  to  the  admissibility  of  the  evi- 
"^•ice.  Rex  v.  Smith{d)  is  a  decided  authority  that  the 
^•■^ytes  of  the  orders  of  the  Court  of  Sewers  arc  not  ad- 
Biiaaible  in  evidence,  that  court  being  a  court  of  record : 
^^^^n%.  Dig.  Sewers  (D).  It  is  also  submitted  that,  as  this  is 
'  ^^minal  proceeding,  the  Court  will  not  grant  a  second 
^li^I.  [Lord  Denman  C.J.  We  should  not  let  that  stand 
^  our  way,  if  we  thought  that  a  new  trial  ought  to  be 
8>'%iited«    We  can  hardly  consider  this  a  criminal  proceed- 

T^alfowd  Serjt«  and  WhaUleyt  contr^.  If  there  can  exist 
at  Itw  a  liability  to  repair  a  sea  wall  against  all  risks  ratione 
UmreSg  the  direction  of  the  learned  baron  cannot  be  sup- 
ported. The  words  of  the  commission  of  sewers  do  not 
#web« defendants;  for  the  question  is  not  '^ through  whose 

(t)    %0  lUp.  139  a.  &  R.  700. 

(6)    0  T.  R.  312.  (rf)  8  B.  &  C.  341.    See  JRftr  v. 

(^)    >  fi.  &  C.  4T7;  &  C.  3  D.      Yeaveky,  1  Perr.  &  Da.  60. 
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1830.         default  the  damage  has  happened,  but  for  what  defaul 


^,    ,^  the  defendants  are  to  answer.     The  cases  which  are  cil 

The  Queen  ,  .       ,  ,  . 

V.  to  restrict  the  obligation  to  repair  ratione  tenune  to  ordinap^ 

id  oth"        repairs  do  not  support  the  proposition.    Keighlej^s  caseC^^^      . 
ruled  that  on  the  occasion  of  an  extraordinary  tempest  ' 


commissioners  might  charge  the  whole  level,  aud  Rex  y^ 

The  Commissioners  of  Sewers  (6)  is  to  the  same  effect :  ka^  ^^ 
those  cases  leave  the  question  untouched,  whether  a  m 
extensive  liability  ratione  tenura  may  not  exist.  It  is 
that  in  Rex  v.  The  Commissioners  of  Sewenfor  Essex  (c), 
Abbott  C.J.  said,  '^  Even  where  an  individual  is  bound  Jby 
prescription  or  otherwise  to  repair,  still  if  there  be  no  if  ^s^ 
fault  on  his  part,  and  damage  is  sustained  by  an  extraonX  ^^ 
nary  flood  or  tempest,  the  whole  level  must  bear  tbe  h§ 
and  be  contributory  to  the  repairs."  That  dictum, 
was  extra-judicial,  as  the  decision  was  that  the  par^ 
liable  ratione  tetiura,  although  there  had  been  an  extraoi^ 
dinary  tempest.  It  does  not  appear  how  Keighley^s  case  (a"] 
or  Rookes'  case(c{)  came  before  the  Court;  they  could  not 
have  been  cases  of  presentment  or  mandamus,  because 
they  were  decided  in  the  Common  Pleas,  and  probably 
were  questions  as  to  the  validity  of  a  rate.  It  may  very 
well  be  that  in  case  of  a  sudden  tempest  the  commission 
may  rate  the  whole  level,  in  order  to  obtain  a  large  sum  of 
money  immediately,  without  the  liability  of  a  party  ratume 
tenures  being  discharged.  The  decisions  relied  on 
Keighley\  case  {a)  for  restricting  the  liability  are  in  actioi 
of  waste;  but  those  cases  fully  confirm  the  view  no^ 
taken.  For  although  it  is  true  that  it  is  no  waste  io 
tenant  for  years  if  a  house  be  destroyed  by  lightning  oi 
tempest,  yet,  if  the  tenant  afterwards  suffer  the  house 
remain  in  decay,  it  is  waste :  Com.  Dig,  Wast  (D  4) 
(£  5),  where  Keighley*s  case  (a)  is  cited.  [Ldttledak 
Comyn  cites  Co.  Litt.  53  a,  but  in  53  b  it  is  said  of  Ian 

(fl)  10  Rep.  139  a.  (c)  1  B.  &  C.  ATfl  8.C.t 

(6)  8  T.  R.  312.  &  R.  700. 

(<0  5Rep.99U 
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protected  by  a  sea  wall,  "  if  it  be  surrounded  suddenly  by 
the  rage  of  the  sea,  without  any  default  in  the  tenant,  this 

xn6  litUEEN 

is  no  waste  punishable/' — which  rather  conflicts  with  the  v. 

passage  in  53  a.]     They  are  reconcilable,  because  a  tenant,     and  o^^ew 
though  not  liable  for  the  immediate  act  of  waste,  may  be 
liable  for  a  subsequent  neglect  to  make  good  the  repairs. 
Then  what  principle  of  law  can  there  be  to  restrain  a  lia- 
bility to  repair  rations  tenura  to  ordinary  repairs  i     It  is 
dear  that  no  such  restriction  exists  with  regard  to  the  simi- 
lar liability  to  repair  bridges,  where  it  never  has  formed  the 
subject  for  a  plea  that  the  bridge  has  been  thrown  down  by 
s  sudden  influx  of  water. 

As  to  the  admissibility  of  evidence.  Rex  v.  Smith  {a)  is 
'ittpplicable,  because  the  minutes  of  orders  of  the  Court  of 
Sowers  were  not  tendered  to  prove  any  substantive  allega- 

• 

^Q  in  the  indictment,  but  to  shew  the  extent  of  liability  as 
loatter  of  reputation.  Whether  they  would  have  much  or 
''Me  effect  in  that  respect,  is  a  question,  according  to  Crease 
^*  Barrett  (6),  not  to  be  determined  by  the  Court  in  banc. 
*^^  orders  of  the  Court  of  Sewers  are  also  admissible  as 
Ae  decisions  of  a  court  of  competent  jurisdiction  on  the 
subject-matter,  like  an  inquisition  taken  before  a  coroner : 
Toomes  v.  JEtherington  (c).    They  also  cited  Brisco  v.  Lo- 

Cur.  adv.  vult. 

lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court: — 

^a  this  case  the  defendants  were  charged  by  reason  of 
^^  tenure  with  the  repair  of  a  sea  bank.  The  defence 
^  tliat  the  wall  was  in  a  state  of  repair  suflicient  to  resist 

^^^inary  action  of  tides  and  weather,  and  that  the  da- 
o^^    ivas  done  by  an  excessive  and  outrageous  tempest, 

^^ot  by  any  of  those  accidents  of  ordinary  occurrence 
^^  ich  such  a  liability  must  be  restricted.     The  learned 

(Iv       ^  B.  &  C.  341.  (c)  1  Wms.  Sauud.  362,  n.  (l). 
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baron  who  presided  left  that  question  to  the  jury, 
thereupon  acquitted  the  defendants.    A  rule  for  atayiog  th^i*  ^ 
judgment  and  proceedings  till  a  second  trial  could  be  ha— ^ 
was  obtained  on  account  of  this  direction  as  well  as  for  th^  ^ 
rejection  of  evidence^  tending  to  shew  that  the  defendan^agi 
and  their  predecessors,  who  held  the  same  lands,  bad  ma-^ 
fact  repaired  against  the  effects  of  the  more  violent  teSK 
pests.     After  argument  and  consulting  the  authorities,  ws 
are  clearly  of  opinion  that,  a  liability  of  a  more  extended 
nature  may  well  exist  by  law.    Many  prescriptive  liabilities 
to  repair  must  have  existed  before  the  date  of  the  earliest 
statute  for  the  issuing  of  commissions  of  sewers;  many  such 
may  now  exist  where  no  commission  has  issued ;  in  such 
cases  there  is  no  legal  reason  to  limit  the  liability  by  any 
thing  but  the  ability  of  the  party  liable,  or  the  value  of  the 
lands  granted,  as  the  case  may  be.     And  it  is  clear  that  a 
commission  of  sewers  can  have  no  effect  upon  these  liabili- 
ties other  than  to  provide  intermediately  for  the  safety  of 
the  level,  before  the  individual  chai^eable  shall  have  been 
compelled  or  be   able  to  restore  the  defences.      CaUu 
(p.  144-5)  is  express  that  the  commissioners  are  bound  by 
precedent,  prescriptions,  customs,  and  tenures;    and  we     ^ 
think  that  rightly  understood   there  is  nothing  either  in  .« 
Rookes^  (a)  or  Keighley's  {b)  cases  that  at  all  conflicts  withaa 
the  law  as  we  have  stated  it. 

We  do  not  take  upon  us  to  say  what  was  the  extent  o^^ 
the  defendant's  liability  in  the  present  case ;  but  there 
evidence  to  shew  that  it  went  beyond  that  to  which 
direction  of  the  learned  judge  might  lead  the  jury  to 
pose  it  limited  by  law;  aud  the  jury  therefore  ought 
have  decided  upon  it  as  a  matter  of  fact  upon  all  the  en 
dence.     The  evidence  here   rejected  was  twofold;   ft 
orders  of  the  Court  of  Sewers,  made  seventy  years 
which  were  deemed  inapplicable,  because  they  were 
proved  to  have  been  carried  into  effect ;  second,  pi 
ments  by  the  jury,  to  which  the  same  objection  was  mad< 

(a)  5  Rep.  09  b.  (6)  10  Rtp.  139  d* 
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VV^  are  very  clearly  of  opinion  that  such  orders  were         1839. 
good   evidence,  as  adjudications  by  a  court  of  competent    J^^'^^^ 
jurisdiction  over  the  subject-matter,  unless  they  were  af-  v. 

feo^^^  by  proof  of  fraud  or  collusion,  and  that  at  so  great  a  ^'^k" 
distsance  of  time  their  execution  might  well  be  presumed. 
Okb  de  admissibility  of  the  presentments  we  prefer  giving 
no  opinion,  as  the  facts  are  not  quite  clearly  before  us,  and 
perhsps  it  may  not  be  thought  prudent  to  tender  them  on 
the   KMxt  trial. 

Rule  absolute. 


Collins  t;.  Beaumont.  TWm^, 

RE  facias  to  revive  a  judgment  obtained  by  the  plaiii*  Where  a  de- 

tiflF  mgainat  the  defendant.  fendant,  taken 

^  ,     ,  in  execution, 

lea:  that  on  the  7th  July,  1836,  the  plaintiff  sued  out  obtains  his 

I-  ia*  on  the  said  judgment  against  the  defendant,  under  thTeround '^ 
he  was  taken  iu  execution.     Verification.  that  the  ca.  sa. 

Replication :  that  on  the  30th  July,  in  the  year  aforesaid,  y^^  maybe    ' 

Ae  defendant  applied  for,  to  a  judge  at  chambers  and  ob-  taken  again 
A  •        ,  ^      c  under  a  fresh 

^ained^  an  order,  afterwards  made  a  rule  of  Court,  under  writ. 

^hich  order  the  defendant  was  discharged  out  of  custody, 

^  the  gromid  that  the  suing  out  the  said  writ  and  the  taking 

^  ^fendant  under  it  were  irregular;  and  that  the  defend* 

^^  haul  not  since  been  in  custody  under  the  said  writ,  or 

otiier^ise^  in  the  said  action.     Verification. 

^^iiieral  demurrer  and  joinder. 

^^^Alman,  in  support  of  the  demurrer  (a).     If  a  party  is 

^-*^   in  execution,  the  judgment  against  him  is  satisfied, 

^^  ^e  plaintiff's  own  irregularity,  on  account  of  which  the 

^^^^tioD  is  set  aside,  can  make  no  difference.     If  the 

'^^tiff  bad  consented  to  the  defendant's  discharge,  the  ca. 

^ould  not  have  been  a  nullity;  it  will  be  admitted,  in 

J.  S^^  At  the  sittings  after  last  H.  T.  (Feb.  4);  before  Lord  Dentnan  C.  J*, 
^^^^d^ik,  WUiiam  and  Ccieridgt  Js. 
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such  a  case,  that  the  ca.  sa.  could  not  be  treated  as  a 
and  that  the  defendant  could  not  be  retaken.  Wh< 
defendant  is  discharged  through  the  plaintiff's  defau 
should  the  plaintiff  be  in  a  better  situation  than  if 
consented.  ILittledale  J.  The  irregularity  may  faai 
some  act  of  the  Court,  for  which  the  plaintiff  was 
blame.] 


Lumley,  contri.  The  present  question  was  dec 
M^Cormick  v.  Melton  (a),  where  it  was  held  that  a 
ca.  sa.  set  aside  for  irregularity  was  a  nullity,  and  n 
faction  of  the  judgment,  and  that  the  defendant  m 
taken  again.  Lord  Lyndhurst  C.  B.  observed  in  th; 
''  All  that  we  know  from  the  record  is,  that  a  writ  of 
issued,  under  which  the  defendant  was  taken  in  exe 
and  afterwards,  upon  an  application  to  a  judge  at  chi 
that  writ  was  set  aside  for  irregularity.  A  writ  se 
for  irregularity  is  a  nullity,  and  is  no  satisfaction 
judgment." 


Wightman  replied. 


Cur.  adv. 


Lord  Denman  C.  J.  now  delivered  the  following 
ment. — To  declaration  in  scire  facias  defendant  plea 
he  has  been  already  arrested  by  virtue  of  a  ca.  sa. 
same  judgment.     Replication,  that  defendant  was, 
own  application,  discharged  from  that  arrest ''  for  ir 
rity/'  not  specifying  what  the  irregularity  was.     Del 
demurred.     On  the  argument  we  doubted  whether  ai 
on  ca.  sa.  might  not  be  a  satisfaction  of  the  debt,  th* 
was  irregular;  we  were  referred  however  to  a  case  in 
M^Cormick  v.  Melton  {a),  where  the  Court  of  Exc 
held  such  a  replication  good.  Lord  Lyndhurst  sayii 
a  writ  set  aside  for  irregularity  was  a  nullity.     This 
may  possibly  be  too  large;  but  we  think  the  case  w 

(a)  1  C.  M.  &  lU  525. 


TRINITY  TERM,  II  VICT. 

ddedy  for  that  a  defendant  cannot  relieve  himself  from  an 

arrest  as  irregular^  and  then  set  up  the  same  arrest  as  a  bar 

U>  a  subsequent  execution.     We  must  therefore  overrule 

tbe  demurrer. 

Judgment  for  the  plaintiff. 
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R. RoFFEY,  Administrator  of  Frances  Maky  RoFFEY,t;« 
HGreenwell  and  another,  Executors  of  Stapylton« 

Assumpsit  to  recover  principal  and  interest  on  a  pro- 
oissoiy  note,   made  by  Stapylton.     Plea:   payment  into 
Court  of  336/.  &.,  and  that  the  plaintiffs  had  not  sustained 
filter  damages.     Replication:  damages  ultra,  and  issue 
Acrcoo. 
The  following  case  was  stated  for  the  opinion  of  the  Court. 
On  the  20th  July,  1808,   Stapylton  made  to  Frances 
^ory  Harris,  spinster,  the  following  promissory  note: 

'  X  proniise  for  myself  and  my  executors  to  pay  to  Frances  Mary  Har- 
^  Cor  her  execators)  one  year  after  my  death,  300/.  with  legal  interest. 
"  £300.  Signed.        (l.  s.)" 

Trie  note  is  indorsed,  "  To  Frances  Mary  HarrisJ* 
On  the  Sd  October,   1808,  F,  M.  Harris  married  the 
f^^lntiff  Roffey.     On  or  about  the  14th  December,  1816, 
^*  JU.  Roffey  died.     On  the  21st  August,  1835,  Stapylton 
^^>c],  having  appointed  the  defendants  his  executors. 

*Xhe  question  for  the  opinion  of  the  Court  is,  whether 
"^^  plaintiff  is  entitled  to  recover,  under  the  circumstances, 
re  than  the  sum  of  336/.  65.  paid  into  Court. 


Monday^ 
May  27th. 

The  following 
promissory 
note,  the  con* 
sideration  for 
which  did 
not  appear, 
was  held  to 
carry  interest 
from  its  date : 
"  July,  1808. 
I  promise  for 
myself  and  my 
executors  to 

Eay  A,  B.  (or 
er  executors), 
one  year  after 
my  death, 
SOOL  with 
legal  interest.*' 


^lattf  for  the  plaintiff  (a),  cited  Kennerly\.  Nash{b\  Nor- 
^^^^  1,  EUam{c),  Western  v.  Tomlimon  (d)j  and  Doman  v. 
^-^*  ftdeii  (e),  to  shew  that,  where  a  bill  or  note  is  made  pay- 
^^le  with  interest,  interest  is  to  be  calculated  from  the  date. 


C«)  At  the  sittings  after  last  H. 
^*  ff*eb.  6),  before  Lord  Denman 
^-  ""^•>  LUtledale  and  Coleridge  Js. 

CA)  1  Staik.  N.  P.  C.  452. 


(c)  2  M.  &  W.  461. 

(d)  Chitty  on  Bills,  8th  ed.  664, 
note  {p), 

(e)  Ry.  &  M.  381. 


ROFFET 

V. 
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1839.  Erie  contri.     In  cases  where  interest  is  payable  from 

date  of  a  bill  it  should  appear  that  it  was  made  for  mc 

lent,  or  at  all  events  for  value  received  to  the  bands  of 

GBtfiMWEix    payee  at  the  time  of  the  contract.     In  this  case  tbei 
and  another.  ,.  ...  ,  ,  .  c*. 

nothing  to  mdicate  that  any  value  was  given  to  btapyi 
It  would  not  have  been  consistent  with  the  terms  of 
note  to  pay  it  until  a  year  after  Stapylton^s  death,  and 
interest  is  evidently  reserved  for  that  period.  [Lord  1 
man  C.  J.  mentioned  LUhgow  v.  £^oit(a).] 

Cur.  adv.  vul 

Lord  Denman  C.J.  now  delivered  the  judgmen 
the  Court. — The  question  was^  from  what  period  inU 
should  be  computed  on  a  note  in  the  following  fo 
"  I  promise  for  myself  and  my  executors  to  paj 
Frances  Harris  (or  her  executors)  one  year  after  my  di 
SOOL  with  legal  interest/*  no  proof  of  the  considen 
being  given.  It  was  admitted  that  no  case  in  point  o 
be  found,  nor  any  which  lays  down  the  rule  or  priDcipl( 
which  it  is  to  be  decided.  Generally  speaking,  an  instnu 
of  this  sort  carries  interest  from  its  date,  whether  paj 
on  demand  or  at  a  time  specified.  The  reason  is,  that 
party  who  makes  the  promise  must  be  expected  to  kee 
and,  if  he  does,  no  interest  can  be  due  from  any  other  pi 
than  the  date.  In  the  present  case,  there  is  indeed  am 
period  from  which  it  might  be  computed,  that  of 
maker's  death;  but  it  appears  improbable  that,  if  that 
his  intention,  he  should  not  have  expressed  it  with  i 
distinctness.  We  think,  in  the  absence  of  particular  pi 
that  we  must  presume  the  note  to  have  been  given 
value,  so  that  interest  would  be  due  from  the  date.  If 
be  doubtful,  the  instrument  ought  to  be  construed  i 
strongly  against  the  maker.  The  plaintiff  is,  there 
entitled  to  the  latter  sum,  and  judgment  must  be  eD( 
for  it. 

Judgment  for  the  plainti 

(a)  Coop.  C.C.  «9. 
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Whitehead  v.  Taylor.  Wednesday^ 

June  19th, 
Replevin.     The  defendant  made  cognizance  as  the  Whereadis- 

bailiff  of  Mary  Hall,  executrix   of  John  Hall,  deceased,  jq^^^  \^y  ^^^^ 

for  rent  arrear  to  John  Hall  in  his  lifetime,  and  unpaid  ^^^^  ^^^  jp 

the  name  of 
at  the  time  of  his  death,  &c.     Verification.     Plea  m  bar,  a  landlonl,  bat 

thtt  the  defendant  was  not  the  bailiflf  of  Mary  Hall.   Issue  ^^  ^\^^  ^^"""^ 

■^  the  distress 

thereon.  was  actually 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in  ^at^heTbatliff 
"Middlesex  after  last  term,  it  appeared  that  the  plaintiff  had  might  make 
been  tenant  to  the  late  J.  Hall,  and  that,  his  rent  having  the  bailiff  of 
Wlen  into  arrear,  J.  Hall  ordered  the  defendant  to  distrain  ^^*/"f  "^2?» 

under  32  Hen, 
upon  the  plaintiff;  the  defendant  made  the  distress  accord-  8,  c.  37,  who 

ingly  in  the  name  of  John  Hall,  but,  before  it  was  actually  J^^^^jj^® 

nadei  Hall  dUed,  leaving  Alary  Hall  his  executrix.     Mary  although 

Ball  ratified  the  distress  immediatelyi  but  before  she  had  y^^  ^'^ 

obtamed  probate.    The  counsel  for  the  plaintiff  contended 

tbaton  this  evidence  the  plaintiff  was  entitled  to  a  verdict; 

bis  lordship  was  of  a  different  opinion,  but  reserved  the 

point,  and  a  verdict  passed  for  the  defendant. 

Jervis  on  former  day  in  this  term  (a)  moved  for  a  rule 
^  to  enter  a  verdict  for  the  plaintiff.    At  common  law, 
*o  executor  could  not  recover  the  rent  in  arrear  at  the  time 
^  bis  tesUtor's  death     By  32  Hen.  8,  c.  37,  s.  1,  how- 
ler, executors  are  enabled  either  to  bring  an  action  of  debt, 
^c  to  distrain  for  rent  arrear.     But  it  is  clear  that  the 
^^utrix  in  this  case  could  not  bring  an  action  of  debt  at 
uie  time  when  the  distress  was  made,  because,  although  an 
^ecutor  may  do  many  things  before  probate,  yet,  to  main- 
^^  an  action,  profert  must  be  made  of  the  letters  testa- 
''^tary.     It  is  clear  therefore  that  the  statute  does  not 
•^  'Elation  give  the  right  to  bring  the  action.     Again,  the 
^^Odant  made  the  distress  as  the  bailiff  of  J.  Hall,  but,  as 

^  v^)  May  25th,  beibre  Lord  Denman  C.  J.,  LiUledale,  Patleton^  and 
"**"*•€!%«  J». 

^Ol.  II.  B  B 
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John  died  before  the  distress  was  made,  his  authority  wi 
revoked.     A  somewhat  similar  point  to  this  was  discusse 
„.  but  not  decided,  in  Taj/lerson  v.  Peters  {a),  where  a  qu< 

Taylor.  |Jq|^  ^^^3  made,  whether  the  ratification  of  a  distress  afl 
action  brought  was  sufficient.  [Liltledak  J.  A  numl 
of  cases  are  collected  on  this  subject  in  4  Vin,  Abr.  Bail 
Dy  p.  1,  from  which  it  would  appear  that  the  plaintiff  a 
not  traverse  the  defendant  being  bailiff.] 

Cur,  adv.  vuli. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment 
the  Court. — The  evidence  in  this  case  shewed  that  the  t 
tator  had  given  defendant  authority  to  distrain,  but  di 
almost  immediately  before  the  distress  was  taken.  Afltei 
had  been  taken  in  the  testator's  name,  the  executrix  fu 
recognised  and  adopted  defendant's  act  of  distraining, 
was  objected,  that  by  testator's  death  the  authority  vi 
revoked,  that  the  executrix  had  no  power  to  distrain  befc 
probate,  because  she  could  not  maintain  an  action  for  t 
rent  at  that  time,  and  that  the  distress  being  made  in  t 
name  of  one  whose  authority  had  expired  with  his  li 
could  not  be  ratified  by  his  executrix  afterwards.  V 
are  of  opinion  that  both  these  objections  are  removed 
the  principle  of  relation. 

I.  The  rent  was  due  to  the  estate,  and  the  law  kno 
no  interval  between  the  testator's  death  and  the  vesting 
the  right  in  his  representative.  As  soon  as  he  obtains  pi 
bate  his  right  is  considered  as  accruing  from  that  peri< 
If  an  action  indeed  be  brought  in  that  interval,  he  cane 
proceed  to  declare,  because  he  must  make  probate  of  t 
letters  testamentary  in  his  declaration;  but  that  reas 
does  not  apply  to  a  distress  or  any  other  act  performed 
assertion  of  his  right  as  executor. 

II.  The  executrix  could  ratify  the  act  of  defendant 
testator's  bailiff,  though  his  authority  was  at  an  end,  I 
she  might  have  ratified  the  act  of  an  entire  stranger, 

(a)  2  N.  &  P.  62S. 
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tppears  by  the  decision  of  Anderson  C.  J.,  in  which  Periam 
concurred  in  an  Anonymous  case  in  Godbolt's  Reports^ 
cited  4  Ftit.  Abr.  p.  1,  tit.  Bailiff.     Such  ratification  has  v. 

been  held  to  legalize  a  past  act  even  when  given  after  action      Tavlor. 
brought. 
We,  therefore,  think  that  there  ought  to  be  no  rule. 

Rule  refused. 


The  Queen  v.  The  Lords  Commissioners  of  the 

Treasury,  in  re  Loxdale.  Monday, 

*  May  97th. 

Sir  W.  W.  FOLLETT,  in  Hilary  term  last,  had  obtained  Before  the 
*  rule  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury,  Municipal 
coiQiBandins  them  to  hear  and  determine  on  the  merits  the  Corporation 

*  .  .  Act  (5  &  6 

Vpeil  of  the  said  Loxdakf  on  his  claim  to  compensation  Will.  4^0.76), 
for  the  loss  of  all  the  emoluments  of  his  oflSce  of  common  ^^®  ^T"^ 

^  clerk  of  a  bo- 

^^rk  of  the  borough  of  Shrewsbury.     The  affidavit  of  rougli,  under 
^fi".  Loxdalff  mho  is  a  barrister  at  law,  set  out  the  following  |he  governing 
focta:  The  governing  charter  (14  Car.  1)  of  the  borough  of  charter,  dis- 
Shrewsbury  contained  a  clause  enabling  the  corporation  to  duties  of  town 

•Ppoint  a  common  clerk  of  the  boroush,  to  exercise  the  clerk, clerk  of 
^  .  .  .  the  peace  and 

OQce  by  himself  or  deputy  for  life,  whose  duties  were  clerk  to  the 

*        *  A 

P^'escribed  to  be  to  make  up  the  recognizances  taken  before  J"'"^®*'/IV^ 

.       .  possessed  the 

»>e  mayor  or  other  justice  of  the  borough,  and  to  record  all  power  of  ap- 

^e  acts  and  laws  of  the  corporation,  and  all  proceedings  §^p"„tyf  ^On 

and  acts  of  court  at  the  sessions  of  the  peace,  and  all  actions  the  passing  of 
;     *t  rill  1  .  that  act  the 

m  the  court  of  record,  and  at  whatsoever  other  courts  were  ^^^^  council 

^W  within  the  same  town.     Mr.  Loxdale  was  appointed  appointed  hini 

,  .  ^  to  the  office  of 

to  this  office  m  September,  1833,  and  in  the  October  fol-  town  clerk, 

lowing  appointed  a  deputy.     On  the  Ist  January,  1836,  [jj^^' J"^^"^^ 

when  the  Municipal  Corporation  Act  came  into  operation^  ment.    On 

^^  town  council  passed  a  resolution  that  **  J.  Loxdak,  Esq.  j^j^gof^the^ 

Treasury  for 
f^J'^P^nsation,  their  lordships  awarded  him  compensation  for  the  offices  of  clerk  of  the 
^^c^  and  clerk  to  the  justices,  but  reftised  to  award  an;y  for  the  office  of  town  clerk,  to 
^*^H  he  had  been  reelected,  and  this  Court  refused  to  issue  a  mandamus  to  the  Lords 
^^  Treasury,  to  determine  his  claim  to  compensation  for  the  loss  of  that  office. 

B  B  2 
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be  appointed  town  clerk/'    Mr.  Loxdale  declined  to  accep 

the  appointment,  and  applied  to  the  town  council  for  com 

V.  pensation  under  section  66  of  the  Municipal  Corporatioi 

Lords  of  the   ^^^^     rj^jj^  town  council  havins  refused  any  compensation 
Treasury.  ®  j  r 

Mr.  Loxdale  appealed  to  the  Lords  of  the  Treasury,  irlu) 
on  the  11th  January,  18S9>  made  the  following  order: 

'*  Upon  a  full  consideration  of  the  papers  before  then 
and  the  opinion  of  the  law  officers  of  the  crown,  my  lordi 
consider  that  as  Mr.  Loxdale  was  re-elected  to  the  office  o 
town  clerk  he  is  not  entitled  to  compensation  for  such  par 
of  his  emoluments  as  appertained  to  the  office  of  ton 
clerk,  but  that,  as  he  was  not  re-elected  to  the  office  o 
clerk  of  the  peace  or  clerk  to  the  magistrates,  he  is  fairi 
entitled  to  compensation  for  the  loss  of  the  emolumeo 
he  would  have  lost,  although  he  had  continued  as  to« 
clerk  when  re-elected,  and  which  were  received  by  tl 
the  town  clerk  acting  as  clerk  of  the  peace  and  clerk 
the  justices. 

**  Having  before  them  the  account  furnished  by  Mr.  Lc 
dale,  my  lords  are  pleased  to  award  to  him  an  annuity 
120/.  per  annum,  as  compensation  for  the  loss  of  his  offi 
of  common  clerk." 

The  affidavit  then  stated  that  the  present  office  of  to' 
clerk  differs  materially  from  any  portion  of  the  old  office 
common  clerk ;  that  it  was  no  longer  an  office  for  life,  I 
at  pleasure  only;  that  a  deputy  could  not  be  appointed 
it,  and  that  the  emoluments  were  very  much  reduced  fn 
a  portion  of  the  borough  being  cut  off  from  it* 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock  and  Wighttm 
shewed  cause  on  a  former  day  in  this  term  (a).  The  ansv 
to  Mr.  Loxdale^s  application  is,  that  the  Lords  of  the  Tn 
sury  have  heard  and  determined  his  appeal  on  the  meri 
This  case  is  the  converse  of  Rex  v.  The  Mayor  of  Brid^ 

(a)  May  25th,  before  Lord  Denman  C.  J.,  lAUledale^  Fatteton  a 
Willianu  Js. 
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waier{a),  where  it  was  held  that  a  town  clerk  was  entitled        1839. 

to  compensation  for  such  o£Bce8  as  he  was  not  reappointed       ^'^"^^^ 

.    L    \  ...  .    1  •      The  QuEEK 

to,  but  it  never  was  contended  that  a  town  clerk  was  enti-  9. 

tied  to  compensation  for  an  o£Bce  to  which  he  was  reap-  ^'^^^  ^^ '  ® 
pointed.  Suppose  the  writ  were  to  issue,  what  could  the 
Lords  of  the  Treasury  determine,  except  that  they  had 
heard  and  determined  i  Even  if  they  had  determined  un- 
justly this  Court  cannot  review  their  decision.  The  Lords 
of  the  Treasury  have  no  power  to  state  points  of  law  for 
this  Court  like  the  sessions,  and  accordingly  they  must 
decide  as  they  best  can.  The  true  nature  of  this  applica- 
tioo  is,  that  it  is  an  attempt  to  review  the  decision  of  the 
Treasury,  Mr.  Loxdale  not  being  satisfied  with  the  amount 
awarded. 

Cresmell,  JE.  F.  Williams  and  L.  Peel,  contri.     The 
office  of  common  clerk  was  different  in  its  nature  from  the 
office  of  town  clerk,  and  has  been  totally  abolished  by  the 
^^     It  was  often  deemed  expedient  to  obtain  the  services 
0^  a  barrister,  as  at  Bristol  (&),  in  which  case  the  power  of 
appointing  a  deputy  was  a  valuable  privilege.     Suppose, 
^  the  case  of  a  barrister  filling  such  an  office,  that  on  the 
''^^vr  bill  passing  a  portion  of  the  office  is  offered  him,  with 
duties  which  his  station  would  not  allow  him  to  discharge, 
^d  which  therefore   he  must  necessarily  refuse,  would 
^at  deprive  him  of  all  right  to  compensation  i    Mr.  jLox- 
^/e's  appointment  was  not  like  that  of  many  other  town 
clerks,  who  also  exercised  the  offices  of  clerk  of  the  peace 
tnd  clerk  to  the  justices,  sometimes  by  a  separate  appoint- 
ment, sometimes  by  custom.     Here,  under  the  charter, 
^T.LaxdaU  was  bound  to  discharge  the  duties  of  all  these 
offices,  and  would  have  been  subjected  to  amotion  if  he 
had  declined,  it  is  clear  therefore  that  the  office  of  town 
^'^'k,  to  which  he  was  reappointed,  is  not  the  same  office. 

(^)  1  N.  &  P.  466.  be  a  barrister  of  five  years'  stand- 

(*i   The  governing  charter  of     ing. 
'^•tol  required  the  town  clerk  to 
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Then  how  could  the  corporation  reappoint  him  to  a  po^ 
T,i7'7r^       ^'^"  of  ^^^  ol^  office,  which  was  one  and  indivisible  ?   It 
V.  may  as  well  be  said  that  they  could  have  defeated  bis  claim 

Treasury.  ^^  compensation  by  appointing  him  alderman  or  serjeaDttt 
mace.  This  view  is  confirmed  by  what  fell  from  COI0- 
ridge  J.  in  Rex  v.  The  Mayor  of  Bridgewater{a):  '*  Before 
the  act  passed  he  (the  late  common  clerk  of  Bridgewater) 
was  an  officer  of  the  borough  without  doubt;  the  office  he 
held  then  has  been  abolished,  and  he  has  been  appointed 
to  an  office  of  a  totally  different  description/'  It  is  said 
that  the  Lords  of  the  Treasury  are  to  make  such  an  order 
as  to  them  seems  fit,  but  could  they  make  an  order  refusing 
all  compensation  i  Now  it  appears  on  the  face  of  their 
minute  that  their  lordships  had  not  considered  the  claims 
for  compensation  for  that  part  of  the  office  said  to  be  filled 
now  by  the  town  clerk.  The  decision  therefore  is  uo 
upon  the  whole  case.  They  also  cited  from  MS.  tb 
Lord  Chancellor's  judgment  in  Rex  v.  The  Corporation  < 
Pooie  (b). 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  tfc 
Court  (after  stating  the  facts  of  the  case,  his  lordship  pre 
ceeded  as  follows): — It  is  upon  the  form  of  the  Treasur 
minute  that  the  application  for  a  mandamus  has  been  chiefl 
founded,  it  having  been  contended  that  it  clearly  appeal 
therefrom  that  Mr.  Loxdale's  claim,  or  at  least  a  portion  c 
ii,  was  never  heard  or  considered  at  alL  And  that  is  th 
real  question;  because  it  was  properly  conceded  in  tb 
argument  (by  analogy  to  the  course  uniformly  pursued  b 
the  Court  in  awarding  or  refusing  the  writ  of  mandamu 
to  justices,  &c.)  that,  if  the  Lords  did  hear  and  consider  th 
case,  a  mandamus  ought  not  to  go,  even  if  the  Court  shouli 
be  satisfied  that  the  compensation  had  been  awarded  upoi 
an  erroneous  and  mistaken  principle.     The  language  of  tbi 

(o)  1  N.  &  P.  466.  {b)  Not  yet  reported. 
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()6ih  sectionj  as  to  the  manner  of  making  compensation  by  1S39. 
the  council,  is,  ^'  that  an  adequate  compensation  is  to  be 
assessed  by  the  council  for  the  salary,  fees  and  emoluments,  ^^  v. 
which  the  person  shall  so  cease  to  hold,  regard  being  had  ^^^^^^^^^ 
to  the  manner  of  his  appointment  to  the  said  office,  and  his 
term  or  interest  therein,  and  all  other  circumstances  of  t/ie 
case:"  and,  as  to  the  appeal,  "  that  a  person  thinking  him- 
self aggrieved,  may  appeal  to  the  Lords  of  the  Treasury, 
who  shall  thereupon  make  such  order  as  to  them  shall  seem 
just,  and  such  order  shall  be  binding  upon  all  parties," 
And  we  think  that  it  must  be  understood  that  the  appeal  is 
to  be  conducted  upon  the  same  principle  as  the  original 
hearing  before  the  council, ''  with  regard  to  all  the  circum- 
ttaaces  of  the  case." 

The  most  favourable  view  of  the  subject  for  the  applicant 
^e  presume  to  be,  to  suppose  that  the  office  of  common  clerk 
^^s  been  abolished,  because  that  was  contended  for  by  his 
'OQnsel,  though  we  beg  to  be  understood  as  expressing  no 
uch  opinion ;  supposing  however  that  to  be  so,  what  is 
i^e  fair  import  of  the  Treasury  minute  ?  We  think  it  is 
^ite  apparent  that  the  Lords  were  considering  the  value 
^  the  lost  office,  because  (what  they  obviously  deemed  to 
^^  its  component  parts  are  analyzed  ;  and  those  were  clerk 
^  the  peace,  clerk  of  the  justices  and  town  clerk.  For 
^«  two  former,  which  they  treated  as  lost,  and  under  cir- 
Mmstances  to  call  for  compensation,  they  awarded  the 
l>ove-mentioned  annuity,  but  for  the  latter  nothing,  and 
ive  as  a  reason  that  he  might  have  had  the  office  of  town 
lerk  if  he  had  chosen.  This  therefore  seems  clearly  to 
hew  that  the  Lords  of  the  Treasury  had  the  lost  office 
md  all  the  parts  of  it)  full  under  their  notice.  Suppose 
me  part  of  the  emoluments  of  the  common  clerk  to  have 
>een  a  house  of  the  value  of  100/.  per  annum,  and  that 
ipon  the  change  the  same  house  had  been  offered  to  him, 
which  for  some  reason  he  had  refused,  could  it  possibly 
have  been  contended  that  such  refusal  was  not  "  a  circum- 
mtance*^  for  the  consideration  of  the  Lords  of  the  Treasury  ? 
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And  yet  what  is  the  material  distinction  ?     But  we  forbear 
-^|"'TjT       to  follow  the  investigation  of  the  principle  of  the  decisioo, 
V.  the  only  question  being,  whether  the  Lords  have  beard  and 

T&EAsuiY.  decided  at  all,  because,  if  they  have,  that  decision  is  by 
the  act  expressly  declared  to  be  final.  The  fallacy  seeoi 
to  be  in  inferring  that,  because  nothing  is  allowed  to  tlie 
applicant  in  respect  of  that  part  of  his  former  duty  whkk 
they  designate  as  the  town  clerk's,  therefore  his  cliin 
has  never  been  under  consideration  by  the  Lords  of  tbe 
Treasury  at  all. 

We  however  have  arrived  at  a  contrary  conclusioo,  and 
the  consequence  is  that  the  rule  must  be  discharged. 

Rule  discharged. 


Friday,  Hall  V.  BuTLER  and  another. 

May  24M. 

Replevin.  IvEPLEVIN.     1.  Butler  avowed  as  landlord,  and  tb^ 

Avowryfor  other  defendant  made  cognizance  for  a  quarter's  rent  do* 

plaintiff  had  the  25th  March,   1835.     2.  The  defendants  made  cogni 

pos^ssiVn  of  zance  as  bailiffs  of  one  Nevilt  for  the  same  rent.     Pleas  U 

premises,  as  bar :   1 .  To  the  avowry  and  first  cognizance,  non  tenuit 

tenant  for  a        ^    *-,      ,      -  .  -.  .  ,  ,, 

vear,  bv  2^.,six  ^«  To  the  last  cognizance,  nrst,  non  tenuit.  and  secondly 

months'  notice  ^^at  the  defendants  were  not  bailiffs  to  Nevitt. 

to  be  given  on  ,  _,^ 

either  side,  On  the  trial  of  the  cause  before  the  Recorder  of  Chester 

rent  t**V^  **  It  appeared  that  the  plaintiff  came  into  possession  the  25A 

Before  the  end  March,  1834,  as  tenant  to  Nevitt,  under  the  following  writter 

dIfcndnnT  *^^  agreement:—*'  Agreed  to  let  my  house,  &c.  to  Mr.  Hall  foi 

went  to  plain-  15/.  a  year,  to  be  paid  quarterly.     Six  months'  notice  to  b( 

claimed  title  given  on  either  side."     The  agreement  was  signed  by  HaL 

and  desired  ^piy  but  was  in  the  handwriting  of  Nevitt.  The  Christmas 
that  the  rent  ^     ,  .     ,   ,  .,         >t     •      .       i 

in  future  following,  after  rent  had  been  paid  to  Nevitt  by  the  plain- 

should  be  jmid 

to  himself;  The  plaintiflf,  in  order  to  be  satisfied  of  the  truth,  went  with  defendant  U 
N,,  who  admitted  defendant's  title,  and  that  plaintiff  must  consider  him  landlord  :— 
Held,  that  the  plaintiff,  who  assented  and  subsequently  paid  rent  to  the  defeodani^ 
could  not  contest  his  title. 


TRINITY  T£RM»  II  VICT,  375 

tiffi  the  defendant  Butler  told  the  plaintiff  not  to  pay  any         1839. 

more  rent  to  Neviit,  as  he  {Butler)  was  landlord.     On  this      ^^^""^^^ 

the  plaintiff,  in  order  to  be  satisfied  of  the  correctness  of  9. 

this  representation,  went  with  Butler  to  Nevitt,  when  the       Butler 
/  \  ...  ^^^  another. 

following  conversation  took  place : — ^The  plaintiff  said  to 
Hevkt,  ^  This  gentleman  (meaning  Butler)  is  coming  to 
make  claim  to  the  house  I  live  in,  and  I  wish  to  have  it  set- 
tled DOW."     Nevitt  said  that  Butler  was  the  landlord,  and 
that  he  {Nevitt)  would  give  it  up  to  Butler  then.     The 
plaintiff  then  said,  "  Is  Mr.  Butler  my  landlord,  is  that 
right  Mr.  Nevitt f"     Nevitt  said  that  it  was,  and  added, 
"  Must  I  have  this  quarter's  rent  that  is  due,  or  must  you 
have  it,  Mr.  Butler V     Butler  said,  ''You  may  have  this 
[    ^Darter's  rent."     Nevitt  then  said  to  plaintiff,  **  You  roust 
pay  the  Lady-day  rent  to  Mr.  Butler**    Plaintiff  answered, 
"  Well,  then,  must  I  consider  Mr.  Butler  as  my  landlord 
oow  ?"  and  Nevitt  answered  in  the  affirmative.    On  the  d6th 
March,  1835,  the  plaintiff  paid  a  small  part  of  such  last- 
mentioned  rent  to  Butler  as  his  landlord :  the  distress  put 
ia  for  the  balance  gave  rise  to  the  present  action.     The 
defendants  also  went  into  evidence  of  title.     The  defendant 
Butler  claimed  as  heir  at  law  to  Joseph  Butler,  who  had 
devised  the  premises  in  question  to  his  daughter  (who 
married  Nevitt)  with  remainder  to  her  children.     It  was 
admitted  that  she  had  died  in  ]8£8  without  issue,  and  that 
the  defendant  Butler  was  heir  at  law  to  the  testator.     On 
^e  part  of  the  plaintiff  it  was  proposed  to  shew  that  the 
testator,  at  the  time  of  his  death,  had  no  interest  in  the 
premises.     The  recorder  was  of  opinion  that  the  plaintiff 
^>8  estopped  from  disputing  the  title  of  Butler  the  defend- 
^^9  and  directed  a  verdict  for  the  defendants  on  the  first 
^^ue,  and  for  the  plaintiff  on  the  other  issues,  and  gave 
^^e  to  the  plaintiff  to  move  to  enter  the  verdict  for  him- 
^''^  on  the  first  issue.     The  jury  having  found  a  verdict 
^^rdingly,  Towmend  obtained  a  rule  nisi  to  enter  the  ver- 
'^^  for  the  plaintiff  on  the  first  issue,  or  for  a  new  trial. 


and  aootber. 
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1839.  fV.  If.  Waison  appeared  to  shew  caQse»  but  the  ( 

*^"  called  on 

Hall 

V. 

BuTLE»  Tawnsend  to  support  the  rule.     The  plaiutiff  coul 

dispute  the  title  of  NevUt,  from  whom  he  received  pc 
sion,  but  he  was  at  liberty  to  shew  that  he  attorned  t 
defendant  in  ignorance,  and  that  the  defendant  had  ii 
no  title  to  the  premises;  Rogers  ▼.  Pitcher  (a),  Gregc 
Doidge(jb),  Hopcrqfi  v.  Keys{c),  Williams  v.  Bari 
mew(d),  Harrison  v.  Bamby{e),  Cornish  v.  SeareL 
Doe  d.  Plevin  v.  JBrown(g). 

W.  H.  Watson,  contr^.    In  this  case  Nevitt  must  be 
to  have  disclaimed  title  altogether,  and  to  have  said 
Butler  was  landlord  from  the  commencement*    Id  a 
cases  cited  the  actual  demise  has  been  by  a  party  h 
a  good  title,  and  then  on  the  death  of  the  landlord, 
some  similar  occasion,  there  has  been  attornment  b] 
take,  or  in  consequence  of  misrepresentation  by  the 
attorned  to,  as  in  Gregory  v.  Doidge  (6).     In  Com 
Searell{f)  the  attornment  was  to  ''  sequestrators  nan 
a  certain  writ  of  sequestration,  issued  in  a  certain 
now  pending  in  the  Court  of  Chancery."     They 
have  no  legal  title,  so  that  the  attornment  was  bad  < 
face  of  it.     This  case  admits  of  another  view  also, 
appears  to  have  said  this,  in  effect,  to  the  plaintif 
have  no  title,  so  unless  you  become  tenant  to  Butl 
will  be  turned  out."     In  this  view,  a  fresh  letting 
place  at  the  time  of  the  conversation;  the  plaintiff  wa 
clothed  by  Butler  with  the  right  of  possession,  so  th 
issue  on  non  tenuit  has  been  properly  found  for  t 
fendants. 

(a)  6  Taunt.  202.  (/)  8  B.  &  C.  471 ;   ^ 

lb)  3Bmg.  474.  Mann.  &  R.  703. 

(c)  9  Bing.  613.  (g)  7  A.  &  E.  447;  &  ( 

(d)  1  B.  &  P.  396.  &  P.  592. 

(e)  5T.  R.  246. 
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Lord  Denman  C.  J  — The  cases  cited  appear  to  have        1839. 
turned  on  the  fact  that  some  sort  of  misrepresentation  had 
been  made  to  the  tenant.     In  this  case  it  seems  that  Neviti 

was  in  possession  after  the  death  of  his  wife,  on  which       Butler 

.      .  and  anoiner. 

evept  his  title  expired.  Then  he  and  Butler  and  the  de- 
fendant all  come  together^  and  Nevitt  tells  the  plaintiff  that 
he  himself  has  no  title,  and  that  Butler  is  the  plaintiff's 
landlord.  The  conversation  between  the  parties  may  per- 
haps justify  the  view  suggested,  that  the  original  letting 
was  by  Butler,  for  he  adopts  the  plaintiff  as  his  tenant. 
Bnti  suppose  this  not  to  be  so,  there  was  a  fresh  letting  by 
BiUler,  and,  as  no  fraud  or  misrepresentation  is  imputed, 
the  ordinary  rule  must  prevail,  that  the  tenant  cannot  dis- 
pute the  title  of  the  party  from  whom  he  has  consented  to 
take  possession. 

Little  DALE  J. — I  do  not  think  that  there  was  an  origi- 
nal letting  by  Nevitt  as  the  agent  of  Butler,  but  that  the 
plaintiff  may  be  considered  to  have  taken  the  premises  of 
Butler  at  the  time  of  the  conversation.  The  first  issue, 
therefore,  was  rightly  found  for  the  defendants, 

Patteson  J. — I  quite  agree  in  the  distinction  that  the 

Icoant  cannot  dispute  the  title  of  the  person  who  gave  him 

possession,  but  that,  where  on  the  death  of  such  person,  or 

^n  any  other  occasion,  the  tenant  is  induced  by  misrepre- 

^ntation  to  attorn  to  another,  the  tenant  may  dispute  his 

title.     Whether  the  plaintiff  took  the  premises,  in  the  first 

^^^nce,  of  one  party  or  the  other,  is  rather  a  question  of 

'^^  than  of  law.     I  am  not  prepared  to  say  that  the  origi- 

^'  taking  was  not  of  Butler,  according  to  what  was  stated 

^     Levitt   at  the  conversation,  and   adopted  by  Sutler. 

^^   suppose  that  not  to  be  so,  Nevilt,  in  effect,  says, 

'■-    have  no  title,  and  cannot  protect  you ;  if  you  wish  to 

*^ain  in  possession,  you  must  become  tenant  to  Butler, 

^  pay  rent  in  future  to  him.**    The  plaintiff  assents  and 


Hall 

V. 
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pays  rent  accordingly,  so  that  at  all  events  there  was  a  new 
taking  of  Butler  at  that  time. 


Butler  WiLLlAMS  J.  concurred, 

and  another. 

Rule  discharged. 


T^tead^y,  Dq^  j^  Elizabeth  Evans  v.  Henry  Evans. 

Mmf  98th. 

Where  a  tea-    EJECTMENT.     At  the  trial  before  Alderson  B.,  at  the 

tatnx  by  her      _ 

will  devised  all  Summer  assizes  ISS?,  for  the  county  of  Anglesey,  a  verdict 

^^v^^ve     was  taken  for  the  lessor  of  the  plaintiff,  subject  to  the 
and  to  his  tons  opinion  of  the  Court  upon  the  following  case  .^* 
suiM)Mi"velv^in      •'^''^  Jones,  late  of  Beaumaris,  in  the  county  of  Anglesey, 
strict  uil,  and  widow,  being  seised  in  fee  of  certain  freehold  premises  io 
only  son  died    ^^  ^^^^  ^^  ^^^  town  of  Holyhead  in  the  said  county,  by  her 

in  the  lifetime  last  will  and  testament,  in  writing,  bearing  date  the  28tb 

of  the  testa-  .  o>  o 

trix,  but  he  left  ^^J  of  July  1 8 19>  devised  the  same  to  trustees  ''  to  the  use 

1^^^'r^h       o(  Lewis  Evans  of  Holyhead  aforesaid,  mariner,  and  his 
birth  she  assigns,  for  and  during  the  term  of  his  natural  life,  without^: 

and^he^thei^  impeachment  for  any  manner  of  waste,  and  from  and  aftei — 
upon  made  a    the  determination  of  that  estate  by  forfeiture  or  otherwise  i 

codicil  in  ^^ 

which  she  re-    ^^^  lifetime  of  the  said  Lewis  Evans,  to  the  use  of  the  sai 


cited  her  for-    trustees  and  their  heirs  during  the  life  of  Lewis  Evans,  ii 

mer  will,  and  .  •    »  • 

that  L.  E.  had  trust  to  preserve  contmgent  remainders,  but  nevertbeles  sm 

died  withoac     ^^  permit  and  suffer  the  said  Lewis  Evans  and  his  assim  s 

leaving  any  :  .       .  . 

issue,  and        during  his  life  to  receive  and  take  the  rents,  issues  un^^ 

over-  hel^       profits  thereof  to  his  and  their  own  use  and  benefit,  ai^-^ 

that,  as  this      from  and  after  his  decease,  to  the  use  of  the  first  and  evev^ 

codicil  was 

made  in  igoo-  Other  son  of  the  said  Lewis  Evans  in   strict   tail  mal^^ 

ranee  of  the      g^j  f^,.  default  of  such  issue,  to  the  use  of  the  fiirst 

existence  of  £. 

K,  it  was  only  every  other  daughter  of  the  said  Lewis  Evans  in  strict 
a  conditional 

revocation.  Some  time  after  making  the  codicil,  the  testatrix  was  made  acqaaini 
with  the  existence  of  E.  £.,  but  made  no  further  testamentary  disposition ;  held,  tX 
this  did  not  set  up  the  codicil,  for,  having  been  once  revoked,  it  cooid  only  be  rep^ 
lished  according  to  the  Statute  of  Frauds. 


\ 
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and  for  default  of  such  issue,  to  the  use  of  my  own  right         1839. 
beirs  for  ever.*' 

On  the  27th  day  of  May  1829,  Jane  Jones,  the  testatrix, 
duly  made  and  executed  a  codicil  to  her  will  in  the  words 
following :  **  Whereas  in  and  by  my  said  will  I  have  given 
the  residue  of  my  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate  (subject  to  an  annuity  of  20/.  to  my 
cousin  Richard  Owen  for  life,)  to  the  use  of  Letvis  Evans 
of  Holyhead,  mariner,  and   his  assigns,  for  life,  with  re- 
mainder to  his  first  and  other  daughters  in  tail,  with  re- 
mainder to   my  own  right  heirs;   and  whereas   the  said 
liewis  Evans  has  since  departed  this  life  without  leaving 
inj  issue,  now  1  do  hereby  give  and  devise  all  the   resi- 
due of  my  messuages,  lands,  tenements,  hereditaments, 
tnd  real  estate,  as  mentioned  in  my  said  will,  (subject  to 
the  payment  of  the  said  annuity  as  aforesaid)  unto  and  to 
the  use  of  my  relation  Henry  Evans,  of  Holyhead,  and  his 
assigns  for  the  term  of  his  natural  life,  without  impeach- 
ment of  waste ;  and,  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  lifetime,  to  the  use  of  the 
trustees  in  my  will  mentioned  and  their  heirs  during  the 
life  of  Henry  Evans,  in  trust  to  support  the  contingent 
icmaindera  hereinafter  limited ;  and,  after  the  decease  of 
Bewy  Evans,  to  the  use  of  the  sons  of  Hefiry  Evans  in 
strict  tail  male ;  and,  for  default  of  such  issue,  to  the  use  of 
tile  first  and  every  other  daughter  of  the  said  Henry  Evans 
severally  and  successively  in  strict  tail.** 
f         l-ewis  Evans  and  Henry  Evans  were  each  related  in  the 
s*Qie  degree  to  the  testatrix,  and  were  first  cousins  to  each 
^^er,  Lewis  Evans  being  the  son  of  the  elder  brother  of 
"fimiy  Evanses  father. 

J^'ewis  Evans  was  married  in  1818,  and  in  1820  bad  a  son 

^s^.    Lewis  Eoans  died  in  September  1821,  leaving  his 

^^  pregnant  with  Elizabeth  Evans,  the  lessor  of  the  plain- 

^^*  who  was  afterwards  born  a  posthumous  child  in  Fe- 

''^^ry  1822.    The  son  of  Lewis  Evans  died  in  1825.  The 

^^trix,  when  she  made  the  codicil  to  her  will  in  1829, 
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did  not  know  of  the  birth  and  existence  of  Elizabeth 
the  daughter  of  Lewis  Evans,  but  she  became  acqv 
with  those  facts  afterwards  in  1831,  two  years  bef( 
death  ;  the  testatrix  died  in  1833. 

The  question  for  the  opinion  of  the  Court  is,  w 
the  codicil,  being  made  under  the  above  circumstanci 
the  effect  of  revoking  the  devise  of  the  residuary  real 
in  the  will ;  under  which  devise  the  lessor  of  the  p 
claims  the  premises  in  question. 

If  the  Court  shall  be  of  opinion  that  the  codicil  d 
revoke  the  devise  in  the  will,  but  that  the  devise 
lessor  of  the  plaintiff  was  a  valid  and  subsisting  de 
the  time  of  the  death  of  the  testatrix,  and  that  she 
titled  under  the  same  to  the  premises  in  question,  tb 
verdict  is  to  stand.  But,  if  the  Court  shall  be  of  a  c< 
opinion,  then  the  verdict  is  to  be  entered  for  the  defc 

R.  F.  Richards  (with  whom  was  Townsetid)  now 
the  case  for  the  lessor  of  the  plaintiff.     The  rule  of 
now  clear,  as  stated  by  Poroell  (a),  **  that  if  a  mi 
subsequent  will  or  codicil  make  a  disposition  differei 
a  former  one  under  a  false  impression,  the  impulse  ol 
is  the  foundation  of  his  will  to  change  his  former 
such  an  act  will  be  considered  only  as  effecting  a 
gent  presumptive  revocation,  depending  upon  the  ei 
or  non-existence  of  that  fact."     The  same  rule  is  Wn 
in  Swinburne  {b),  and  adopted  in  1    Will.  Execut 
(2d  ed.),  and  2  Roberts  on  Wills,  40,  (3d  ed.),  for  it 
to  wills  both  of  personalty  and  realty;  and  is  fulh 
out  by  the  cases  of  Campbell  v.  French  (c),  Kenneli 
bott  (d),  //*  the  Goods  of  Moresby  {e).     If  indeed  the 
tion  in  the  testator's  will  does  not  proceed  on  his  as 
a  particular  fact  to  exist,  but  on  his  uncertainty  wh 
exist  or  not,  then  the  codicil  is  a  good  revocation 

(a)  1  Powell's  Devises,  523,  3d  (c)  3  VtfS.  321. 

ed.  by  Jarman.  (d)  4  Ves.  802. 

(6)  3  S^vinburne,  894,   part  7,  (f)  1  Hagg.  Ecc  lU  37 
s.  5,  7th  ed. 
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prerious  will,  because  the  testator  is  taken  to  have  cut  the 
matter  short  by  deciding  in  what  way  his  property  shall 
defolve.  Attorney  Oeneral  v.  Warded),  Attorney  General 
T.Z/oyJ(6).  In  Marston  v.  Roe{c)t  marriage  and  the  birth 
of  a  child  were  held  to  revoke  a  previous  will,  on  the 
ground  that  there  was  an  implied  reservation  at  the  time  of 
making  it,  that  it  was  not  to  take  effect  if  those  circum- 
stances occurred;  so, in  the  present  case,  the  codicil,  which 
expresses  the  will  of  the  testator,  was  only  intended  to  take 
effect  in  case  of  the  previous  object  of  b.is  bounty  being  dead. 
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Jems  (with  whom  was  Wehby\  contrsL.  It  is  admitted 
that  the  construction  of  this  will  must  turn  on  the  intention 
of  the  testatrix,  but,  as  a  will  speaks  from  the  death  of  the 
testatrix,  and  as  she  allowed  her  codicil  to  stand  after  she 
became  acquainted  with  the  fact  of  Elizabeth  Evans  being 
^ve,  it  is  quite  clear  that  it  was  not  her  intention  that  her 
previous  will  should  operate.  There  are  many  similar  cases 
"^suppose  a  party  intends  to  cancel  a  will,  but  does  not  ac- 
teally  do  so,  there  is  no  revocation  (cQ ;  so  if  he  has  two 
vilU  io  duplicate  and  destroys  one,  but  permits  the  other  to 
exiit,  there  is  no  revocation.  The  doctrine  laid  down  in 
Smnburne(e)  is  founded  on  the  case  mentioned  in  Cicero{f), 
"  Pater  credens  filium  suum  esse  mortuum,  alterum  insti- 
(Bit  bseredem;  filio  redeunte,  hujus  institutionis  vis  est 
AttHa,''  bat  this  doctrine  is  not  wholly  adopted  into  the 
^*^ttH>n  law.  Thus  Potvell  (g),  in  the  passage  cited,  states 
7*'  it  is  only  where  the  testator  acts  under  a  false  impres- 

.  ^*  originating  from  a  deceit  practised  on  him,  that  the 

PUed  revocation  takes  effect,  and  in  KenneU  v.  Abbot  (A), 

^H  is  one  of  the  earliest  cases,  a  gross  fraud  was  prac- 

^^»  which  was  the  foundation  of  the  decision,  and  Sir 

f^^    5Ve8.  3«7. 

{^> 

(O 


3  Atk.  551. 
9  N.  &  P.  504. 
See  Doe  d.  Reed  x,  Harris^ 
^  Sc  P.  405,  and  2  N.  &  P.  615, 

1  ^  distinction  in  this  respect 

^^n  a  revocation  under  the 


Statute  of  Frauds  and  at  common 
law. 

(e)   894,  part  7,  s.  5,  7th  ed. 

{f)  De  Oratope,  lib.  i.  c.  38. 

(g)  1  Pow.  Dev.  525. 

{h)  4  Vcs.  803. 
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18S9.  jR.  Arden  M.  R.,  carefully  distinguished  the  case  from  a 
legacy  left  for  a  reason  which  turns  out  to  be  erroneous. 
In  the  civil  law,  as  appears  by  Swinbume^  ub.  supra,  it  is 
stated  that  a  false  cause  doth  not  hurt  the  disposition ;  and  in 
the  Attorney  General  v.  Lloyd  (a),  Lord  Hardwicke  C. 
said,  *^  it  is  a  very  nice  thing  to  say,  that^  because  the  reason 
a  man  gives  for  his  devise  is  false,  therefore  his  devise 
shall  fail/'  and  both  in  that  case  and  the  Attorney  General  v. 
Ward{b),  the  misrecital  was  as  strong  as  in  the  present  case. 
Those  decisions,  therefore,  shew  that,  where  the  devise  is 
absolute,  the  Court  will  not  look  at  the  reasoning  on  which 
it  is  founded.  In  Kennell  v.  Abbott  {c),  Sir  R.  Arden  M.  R. 
relied  on  a  passage  in  the  civil  law,  of  which  he  stated  the 
meaning  to  be  "  that  a  false  reason  given  for  a  legacy  is 
not  of  itself  sufficient  to  destroy  it,  but  there  must  be  an 
exception  of  any  fraud  practised,  from  which  it  may  be 
presumed  that  the  person  giving  the  legacy  would  not,  if 
that  fraud  had  been  known  to  him,  have  given  it.** 

R.  V.  Richards  in  reply.  Campbell  v.  French  (d).  In  the 
Goods  of  Moresby  {e),  and  Gordon  v.  Gordon  (f),  shew  that 
the  distinction  taken  by  Powell,  as  to  the  necessity  of  the 
false  impression  of  a  testator  being  caused  by  fraud,  is  not 
a  sound  one.  The  argument  as  to  the  testatrix  allowing 
the  codicil  to  stand  after  she  had  discovered  the  ezisteoce  of 
JE.  Evans  cannot  avail,  for  in  Marston  v.  Roe{g)  similar  rea- 
soning was  urged  without  success.  If  the  codicil  contained 
an  implied  condition  that  it  was  not  to  operate  if  EUxabeth 
Evan^  was  alive,  no  subsequent  conduct  of  the  testatrix 
could  give  it  absolute  validity  without,  a  republication  ac- 
cording to  the  Statute  of  Frauds.  With  regard  to  cancel- 
lation, where  a  testator  commences  to  destroy  a  will,  bat 
does  not  do  so  entirely,  the  question  turns  on,  whether  be 

(a)  3  Aik.  551.  (e)  1  Hagg.  Ecc.  R.  378. 

lb)  8  Ves.  327.  (/)  1  Mer.  141. 

(c)  4  Ves.  808.  (g)  2  N.  &  P.  504. 

(d)  3  Ves.  321. 
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had  completed   his  intention  or  not,  Doe  v.  Perkes{a). 
[Lord  Denman  C.  J.  An  observation  in  The  Lord  Chej/nej/'s 
cm{b)  seems  applicable,  **  if  a  man  has  two  sons  by  the 
Rame  of  Johtiy  and   conceiving  that  the  elder  (who  had 
been  long  absent)  is  dead,  devises  his  land  by  his  will  in 
writing  to  his  son  John  generally,  and  in  truth  the  elder  is 
living;  in  this  case  the  younger  may,  in   pleading  as  in 
evidence,  allege  the  devise  to  him,  and  if  it  be  denied,  he 
may  produce  witnesses  to  prove  his  father's  intent,  that  he 
thought  the  other  to  be  dead."]     Evidence  would  be  ad- 
missible then,  because   the   ambiguity  is  latent,  and  it  is 
necessary  to  shew  which  John  the  testator  intended.  [Pa/- 
toonJ,  Though  it  appeared  there  that  the  testator  thought 
bis  elder  son  was  dead,  there  was  nothing  to  shew  that,  if  he 
had  known  him  to  be  alive,  he  would  have  made  him  his 
heir.] 

Lord  Denman  C.  J.— I  think  it  is  clearly  established 

by  the  cases,  that,  where  an  alteration  in  a  devise  is  made 

<>oan  assumption   which  turns  out  to  be  false,  there  is  a 

^ndition  annexed  that  the  will  so  made  is  to  be  revoked  if 

the  fact  is  not  as  the  testator  supposes.  Every  case  therefore 

^ust  turn  on  the  words  of  the  will.     In  this  case  I  think 

uie  revocation  of  the  previous  will  was  conditional  only,  and 

depended  on  the  fact  of  no  such  person  as  Elizabeth  Evans 

being  in  existence.     As  it  turned  out  that  there  was  such 

*  Person,  the   intention  to  revoke   was  never  completed. 

*"©  case  put  in  The  Lord  Cheyneys  case {b)  struck  me  at 

"^^»  but  it  is  certainly  distinguishable,  for  there  there  was 

^  previous  will,  and,  as  observed  by  my  brother  Patteson, 

^^d  not  appear  that  the  testator  ever  intended  to  devise 

^8  eldest  son. 


ITTLEDALB  J.,  after  stating  the  terms  of  the  will  and 
^icil  said  : — I  think  no  estate  passed  by  the  codicil. 
^e  old  cases  appear  to  have  drawn  some  distinction  be- 

(«)  3  B.  &  Aid.  489.  (6)  5  Rep.  68,  a. 
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tween  aa  asumption  of  fact  by  the  tesitator,  caused  by  the 
fraud  of  tbe  legatee,  or  by  tbe  mere  ignorance  of  the  tes- 
tator, but  that  distinction  does  not  exist  now.  If  subi^ 
quently  to  her  codicil  she  became  acquainted  nith  the  (act 
of  Elizabeth  Evans  being  alive,  she  ought  to  have  repub- 
lished it,  if  she  wished  her  former  will  not  to  stand. 

Patteson  J. — We  must  look  at  the  meaning  of  the 
codicil  to  see  if  it  operates  as  an  absolute  revocation  of  ihe 
will  or  not»  and  must  ascertain  the  intentions  of  the  testa* 
trix  at  the  time  of  making  it.  Lewis  Evans  and  bis  children 
having  been  the  objects  of  her  bounty  at  the  time  of  mikiog 
her  will,  at  the  date  of  her  codicil  Lewis  Evans  was  dead* 
and  his  son  also  had  died,  about  whom  she  says  nothing, 
but  of  whose  existence  and  death  she  must  be  taken  to  have 
been  aware.  But  he  left  also  a  daughter,  of  whose  birth 
the  testatrix  knew  nothing.  Then  she  begins  her  codicil 
''  whereas  in  and  by  my  last  will  I  have  given  the  residue 
of  my  lands  to  Le%ci$  Evans  for  life  and  his  daughters,  aoA 
whereas  Letois  had  died  without  leaving  any  issue,**  and 
then  proceeds  to  devise  over  to  those  whom  the  defendant 
represents,  so  that  I  think  this  must  be  taken  as  a  conditional 
revocation,  and  it  ought  to  be  read  thus,  ^'  provided  XnriV 
Evans  6\d  die  without  leaving  any  issue.**  If  there  were  issue 
living,  the  devise  over  would  become  impertinent,  and  her 
doing  nothing  afterwards  would  have  no  effect  in  setting 
up  the  codicil,  as  clearly  appears  by  Marston  v.  Rcti/l)' 
The  language  of  Lord  Harduicke  in  AUornty  General^* 
Lloyd  (b)  is  undoubtedly  strong ;  but  I  think  I  see  wfait 
was  passing  in  his  mind.  If  the  doctrine  contended  for  bad 
prevailed  to  its  full  extent,  it  would  have  had  the  eflfectof 
making  a  devise  void  wherever  a  false  cause  was  express^ 
and  LfOrd  Hardwicke  hesitated  to  express  an  opinion,  whidi 
>^ould  in  such  cases  have  the  effect  of  making  a  man  die 
intestate ;  but  there  is  a  great  difference  between  a  simple 

(a)  2  N.  &  P.  504.  {b)  3  Atk.  561. 
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and  one  which  diverts  objects  of  the  testator's  bounty 
eclared  by  a  previous  instrument,  merely  from  a 
osed  state  of  circumstances  which  turns  out  to  be  erro- 


19. 


ILLIAMS  J. — It  is  agreed  that  this  case  must  turn  on 
iutention  of  the  testatrix,  but  her  intention  in  favor  of 
is  Evans* a  family  appears  as  strongly  in  the  codicil  as 
»e8  in  the  will.  For,  although  in  the  codicil  the  devi«e 
rected  to  other  objects,  it  is  only  on  the  supposition  of 
e  being  no  issue  of  Lewis  Evans  in  existence.  If  in« 
ion,  therefore,  is  to  govern,  the  case  is  as  clear  as  pos- 
i,  that  only  a  conditional  revocation  was  intended  by 
testatrix. 

J  udgment  for  the  plaintiff. 


38$ 
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The  QvEBN  V.  Pitt  and  Another.  Tkursdayy 

May  30th. 

WLE,  in  Trinity  term  last,  had  obtained  a  rule  calling  When  a  party, 
Q  the  defendant,  lord  of  the  manor  of  Minty,  and  his  h^^fiitXwo^ 
trd  of  the  said  manor,  to  shew  cause  why  a  writ  of  the  last  cestui 
damns  should  not  issue,  directed  to  them,  commanding  Copyhold  es-* 

I  to  admit  the  surrender  of  jRicAcrrd  GoocfrtcA  of  certain  tate,petitioned 
•    1  .  ■         1-  •  I  •       1  •  1  the  Court  of 

hold  hereditaments  witbm  the  said  manor.  Chancery,  un- 

f  the  affidavits  on  which  the  rule  was  obtained,  it  ap-  ^®jVt^.^\* 
'  'I-     jjmj  J  irMl.4, 

ed  that  Sir  Henry  Loraine  Baker,  on  the  27th  March,  c.  60,  who  re- 

',  on  a  petition  to  the  Court  of  Chancery,  obtained  an  MaT^er^Q  ^ 

r  that  it  should  be  referred  to  the  Master  to  inquire  certain  whe- 

•tate  to  the  Court  whether  Jchn  Wade,  deceased,  in  ^uy  heir-at- 

petition  named,  was  a  trustee  of  the  legal  estate  in  la*»  of  the  last 
'  ^  trustee,  and  on 

the  Master's 
t  made  an  order  stating  that  there  was  no  such  heir,  and  appointing  R.  G.  to 
7  or  surrender  the  legal  estate  to  the  petitioner,  the  Court  of  Q.  B.  refused  to 
m  by  mnndainus  to  compel  the  lord  of  the  manor  to  accept  a  surrender  from 
.,  as  the  Court  of  Chancery  had  full  jurisdiction,  and  was  a  fitter  tribunal  to  in- 
;ate  the  matter. 

e  person  appointed  by  the  Court  of  Ch«nncery  to  convey  instead  of  the  heir,  under 
8,  does  not  take  the  complete  legal  estate,  per  Patteson  J. 
rrr,  whether  copyholds  are  included  in  the  11  Geo.  4  and  1  Wiil.  4,  c.  60. 

CC  ^ 
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certain  copyhold  premises,  within  the  meaning  of  the  11th 
Geo,  4  and   1  IVill.  4,  c.  60,  s.  8  {a) ;  and,  if  he  was  such 
trustee,  then  that  the  Master  should  report  who  was  bis 
Viit         heir,  or  whether  it   was    unknown  or  uncertain  whether 
such  heir  was  living;  and,  if  so,  that  he  should  approve  of 
some  proper  person  to  be  appointed  in  the  stead  of  such 
heir-at-law  to  convey  the  legal  estate  in  such  copyholds. 
The  Master  reported  that  John  Wade  was  a  trustee  within 
the  meaning  of  the  act,  and  tliat  he  died  on  the  8th  April, 
1703,  without  devising  the  trust  estate,  and  that  his  heir 
was  not  known,  that  Sir  //.  L,  Baker  was  the  customary 
heir-at-law  of  the  last  cestui  que  trust,  and  entitled  to  the 
copyhold  premises,  and  the   Master  approved  of  the  said 
Richard  Goodrich  as  a  proper  person  to  be  appointed  in- 
stead of  such  heir  to  convey  or  surrender  the  legal  estate  in 
the  said  copyhold  premises.     The  Master  of  the  Rolls,  by 
an  order  of  the  21st  January,  1836,  confirmed  the  Master'» 
report,  and  appointed  Richard  Goodrich  a  trustee  iosteadl 
of  the  customary  heir  of  John  Wade,  to  conveyor  surrender 
the  legal  estate  in  the  premises,  pursuant  to  the  act  of  par" 
liament.    The  defendant  Pitt  having  made  proclamation  aK- 
three  successive  Courts  in  1819  and  1 8t20  for  the  customarjr' 
heirs  of  John  Wade  to  appear  and  be  admitted,  in  defaults 
of  such  appearance  had  seized  the  copyhold  into  his  ovri» 
hands  quousque.    An  application  by  Goodrich  to  be  admit* 
ted,  for  the  purpose  of  making  a  surrender,  and  a  refusal  by 
the  defendants,  were  then  averred. 

The  affidavits  in  answer  stated  that  the  order  had  been 
obtained  from  the  Court  of  Chancery  on  an  exparte  appli- 
cation, and  without  the  knowledge  of  the  defendants;  that 
Sir  Henry  Baker  had  not  made  out  to  the  defendants  any 
title  as  heir  to  the  last  cestui  que  trust,  and  was  not  be- 
lieved to  have  any  title,  and  that  applications  bad  been  made 
by  other  parties  to  be  admitted  as  the  heirs-at-lawof  Wadt^ 
and  submitted  that  no  person  ought  to  be  admitted  tenant 

(a)  5>ee  the  section  set  out  in  the  judgmeut  of  Lord  Denmun  C.  J. 
poilf  p.  389. 
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id  to  surrender  until  his  title  bad  been  substantiated 

icial  investigation.  ThTquIek 

V. 

Pitt 
and   R.  F.   Richards  now  shewed  cause.     Even    ^^^  another. 

olds  are  included   within  the  purview  of  the  11 

and  i  Will.  4,  c.  60»  which  is  doubtful,  this  Court 

urisdiction  to  interfere.     The  application  assumes 

Henry  Baker  has  the  equitable  title;  but,  if  he  has, 

obtain  his  remedy  in  the  Court  of  Chancery,  which 

icient  answer;  if  he  has  not,  it  would  be  prepos- 

)  set  the  powers  of  this  Court  in  motion,  especially 

Sfect  of  the  rule  is  at  once  to  give  Sir  Henry  Baker 

il  estate.      {^LiUledale  J.  Section  8  of  1 1  Geo.  4 

VilL  4,  c.  Go,  which  gives   the  Court  of  Chancery 

>  appoint  a  trustee,  confers  no  jurisdiction  on  this 

md  we  clearly  have  not  the  machinery  to  carry  the 

of  the  act  into  effect.]     Clearly  not ;  section  12  of 

provides  expressly  for  a  case  of  this  kind,  when,  on 

of  the  length  of  time  which  shall  have  elapsed,  the 

the  person  claiming  a  conveyance  shall  be  doubtful, 

lacts  that  the  Lord  Chancellor  may  direct  a  bill  to 

to  establish  the  right  of  such   party.    If  a  bill  had 

id,  the  first  step  of  that  Court  viould  have  been  to 

e  lord  of  the  manor  to  come  before  them,  and  make 

arty  to  the  suit.     The  case  contemplated  by  sect.  8 

which  the  facts  are.  not  in  dispute  at  all,  and  all  that 

iided  was  to  enable  the  Court  of  Chancery  to  ap- 

trustee,  when  a  party  entitled  could  not  make  a 

nee,  from  the  difiiculty  of  discovering  who  the  exist- 

tee  was.     Even  therefore  if  the  Court  had  jurisdic- 

irould   not  interfere,  as  the  title  of  the  cestui  que 

not  established.     If  copyholds  are  included  in  the 

ch  would  seem  not  to  be  the  case,  as  they  are  not 

I  by  name,  and  the  word  ''  surrender"  in  section  2 

to  apply  to  leases  of  freehold  land  only;  but,  even 

lolds  are  included,  a  court  of  equity  may  ascertain 

cestui  que  trust  is,  and  carry  the  act  into  effect,  but 
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this  Court  will  not  interfere.     It  will  hie  observed  elso  tim 

_     _  the  rule  calls  upon  the  lord  to  accept  the  surrender  of  i 

The  Queen  .  , 

9.  person  who  has  not  been  admitted,  but  the  rule  at  common 

Pitt         |q^  j^   iI^^I  iIi^  surrender  of  a  party  not  admitted  is  a  nullity, 
and  aDOtber.  r      ^ 

Cresswe/l  and  Whatley,  contrd.  This  is  a  remedial  sta- 
tute, and  therefore  the  Court  will  give  effect  to  it.  Tbeit 
can  be  no  donbt  that  copyholds  are  included,  for  the  inteh 
pretation  ckuse  (s.  'i>  enacts,  that  the  provisions  shall  extend 
to  land  or  real  property  of  whatever  tenure,  and  the  4  &  5 
Will,  4,  c.  23,  which  is  in  pari  materia,  includes  copyhokh 
nominaiim.  The  evil  to  be  remedied  applying  to  copy 
holds  as  strongly  as  to  freeholds,  a  construction  will  not  b( 
adopted  to  exclude  the  former,  in  order  to  preserve  certM 
rights  of  forfeiture  in  the  lord,  which  tu-e  not  favoured  il 
law.  If  the  objection  made  by  the  lord  now  is  to  prevtS, 
although  he  has  only  seized  the  land  quousque,  he  may  keep 
it  for  ever.  The  question  is,  whether,  as  the  Court  ol 
Chancery  has  ascertained  that  tio  heir  is  to  be  found  iihI 
has  substituted  an  heir,  this  Court  will  not  lend  its  aid  to 
carry  the  act  into  execution.  It  is  said  that  the  Master  ol 
the  Rolls  might  have  ordered  Mr  Goodrich  to  be  admitted; 
but  he  could  not,  for  having  directed  a  surrender,  he  wti 
functus  officio.  [LittfedateJ.  The  Master  of  the  Rolls  ba 
the  same  power  at  common  law  to  order  an  admittance  a 
this  Court.]  Under  this  statute  he  has  no  such  power.  1 
the  real  heir  applied  to  this  Court  for  a  mandamus,  it  wotil 
be  granted  to  him.  Why  then,  as  there  is  a  faa?res  fieictv 
by  the  Court  of  Chancery  under  this  act,  should  it  be  a 
fused  to  him  f  This  view  gets  rid  of  the  objection  ma^ 
as  to  the  application  being  to  accept  a  surrender,  and  ik 
for  an  admittance,  because  an  heir  does  not  need  aduiitt&Di 
to  make  a  surrender,  Com.  Dig.  Copyhold  (G.  1),  and  tl 
lord  receiv^es  no  damage  thereby,  as  the  surrenderee  mv 
be  admitted,  and  then  the  lord's  fine  is  payable.  The  ord 
of  the  Court  of  Chancery  is  in  the  nature  of  a  decretal  orde 
and  Inaat'be  taken  to  have  been  made  on  due  iavesligtflic 
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of  tbe  itcts.     [LUiledak  J.   It  is  not  for  the  Court  of 

Chncery  to  ascertain  who  the  heir  is,  that  is  a  fact  which 

liwuld  be  found  by  the  homage.]     That  may  be  necessary  i,. 

k  order  to  enable  the  lord  to  seize  guousaue,  but  section  8,       ^  ^^rr 

.....  I  .  •        *"***  another, 

wbich  IS  the  foundation  of  these  proceed ings,  and  which 

uthorises  tlie  Court  of  Chancery  to  make  an  order  when  it 

ibll  Oct  be  known  who  is  the  heir  of  the  last  trustee,  does 

tot  limit  that  Court  to  ascertain  the  facts  through  the  me* 

diom  of  the  homage  only.    It  is  said  that  a  bill  should  have 

been  filed  under  sect.  12,  to  establish  the  claimant's  right, 

bitt  the  answer  is,  that,  if  the  Master  of  the  Rolls  had 

ibMgkt  it  necessary  he  would  have  directed  such  a  proceed* 

Mg.    As  a  court  of  competent  jurisdiction  has  substituted 

Mr.  Goodrich  for  the  real  heir,  it  seems  impossible  to  dis* 

iBgaish  this   application   from  the  usual  one  of  an  heir 

ttUng  the  assistance  of  this  Court  to  obtain  his  rights. 

Lord  Dbnman  C.J. — This  is  an  application  to   the 

Court  to  carry  into  effect  the  1 1  Geo.  4  and  J  Will.  4,  c.  60, 

^tion  8  of  which  enacts,  **  that  where  any  person  seised 

^iDy  land  upon  any  trust  shall  be  out  of  the  jurisdiction 

^  or  not  amenable  to  the  process  of  the  Court  of  Chan* 

^ly,  or  it  shall  be  uncertain,  where  there   were   several 

^i^ttlees,  which  of  them  was  the  survivor,  or  it  shall  be 

"iKicrtain  wlietlier  the  trustee  last  known  to  have  been  seised 

**  aforesaid  was  living  or  dead,  or  if  known  to   be  dead^ 

'^^il  not  be  known  who  is  his  heir,*'  then,  and  in  certain 

^W  cases  there  specified,  *'  it  shall  be  lawful  for  the  Court 

^Chancery  to  direct  any  person,  whom  such  Court  may 

"'^k  pi>oper  to  appoint  for  that  purpose  in  the  place  of  the 

"^^f ee  or  heir,  to  convey  such  land  to  such  person,  and  in 

^**^ll  manner  as  the  said  Court  shall  think  proper."     Now, 

'^^  oobtended,  that  the  Court  of  Chancery  has  discovered 

^"^^  is  the  beir,  or  at  least  has  appointed  a  person  in  kis 

P^^e,  for  the  purpose  of  discharging  his  trusts,  under  tfae 

P'^er  which  that  Court  has  to  make  such  appointments,  in 

^*^r  that  proper  conveyances,  where  necessary,  should  be 
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effected.  Section  %  which  is  the  interpretation  dio 
enacts  that  the  provisions  of  the  act  shall  extend  to  land 
whatever  tenure;  and  it  is  contended  that  those  terms  < 
ah  plained  by  a  subsequent  statute  clearly  include  copyh( 
lands,  and  therefore  that  a  statutory  power  is  given  by  t' 
act  to  direct  surrenders  and  admittances  to  copyhold  buQ 
where  necessary.  But,  supposing  that  to  be  so,  I  earn 
discover  why  the  Court  of  Chancery  should  not  make  t 
order  now  applied  for,  as  the  express  object  of  section  8 
that  a  person  should  be  appointed  in  order  to  make  cc 
veyances.  If  surrenders  of  copyholds  are  included  in  tl 
term,  that  Court  must  have  full  and  express  power  to  cai 
the  section  into  effect.  It  seems  to  me,  therefore,  that  it 
not  for  this  Court  to  interfere  in  an  incidental  part  (ai 
were)  of  the  suit,  which  is  before  the  Court  of  Chance 
but  that  we  ought  to  leave  that  Court  to  make  all  su 
orders  as  are  necessary  for  carrying  into  effect  section  8 
all  cases  where  they  have  thought  right  to  appoint  a  per» 
as  a  substituted  heir.  I  do  not  think  it  necessary  tt 
power  to  make  such  orders  should  be  expressly  given 
that  Court,  for,  when  the  statute  enabled  them  to  substiti 
an  heir,  for  the  purpose  of  carrying  trusts  into  effect, 
must  be  implied  that  they  had  also  the  incidental  power 
directing  such  conveyances  as  should  be  found  necess 
for  the  trust.  But  if  it  were  necessary  I  think  under 
clause  enabling  them  to  direct  a  conveyance  express  po^ 
is  given  to  make  such  an  order  as  is  now  asked  for  fr 
this  Court.  We  think,  therefore,  that  we  ought  to  le 
the  matter  to  a  jurisdiction  much  more  competent  to  inqi 
than  ourselves,  and  where  the  different  conflicting  inter« 
may  be  thoroughly  investigated. 

LiTTLEDALE  J. — It  is  much  to  be  regretted  that 
Court  has  ever  interfered  by  mandamus  to  direct  adi 
tances  to  copyholds,  which  is  a  practice  that  has  grown 
only  of  late  years.     The  first  instance  in  which  the  po 
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is  recognized  is  in  Rex  v.  Rennett  {a),  where  the  Court  held         1839. 

that  in  a  proper  case  they    would  compel  the  lord  of  vl 

manor  to  admit  a  copyholder,  and  in  a  previous  case.  Hex  v. 

▼.  The  Borough  of  Midhurst  (6),  the  Court  of  King's  Bench    ^nj^n^her 

bad  granted  a  mandamus  to  the  homage  to  present  certain 

conveyances,  which  amounted  perhaps  to  the  same  thing. 

But  it  seems  to  me  the  Court  of  Chancery  has  the  original 

jurisdiction  over  these  matters.     It  was  formerly  a  doubt, 

as  appears  by  Scriven  on  Copyholds,  whether  the  lord  of  a 

manor  could  be  compelled  to  accept  a  surrender,  but,  on 

reading  the  different  cases  he  cites,  1  feel   no  doubt  that 

be  can,  and  that  the  Court  of  Chancery  is  the  proper  court 

to  be  applied  to,  on  their  original  jurisdiction.     That  Court 

is  a  much  fitter  tribunal  to  investigate  these  matters,  and  to 

ascertain  whether  they  would  compel  the  lord  of  the  manor 

to  accept  this  surrender.     This  very  case  is  one  of  much 

difficulty,   and   requires   investigation.      The  lord  of  the 

manor  has  no  means  of  ascertaining  what  the  title  of  Sir 

Benry  Baker  is,  who  is  a  complete  stranger  to  him,  and  he 

has  himself  been  in  possession  of  the  land  for  eighteen  or 

nineteen  years.     On  the  whole  it  appears  to  me  that,  as  the 

application  is  novel,  it  is  much  better  to  leave  the  matter  to 

^  Court  of  Chancery. 

Patteson  J. — The  ground  of  the  present  application  is 
^bat  we  are  asked  to  consider  Mr.  Goodrich  as  the  heir-at- 
*^^  of  the  last  trustee ;  if  he  is  not  to  be  so  considered,  we 
clearly  have  no  power  to  interfere.  It  is  only  in  recent 
^^es  that  this  Court  has  exercised  the  power  which  it  al- 
*^^^s  possessed  of  compelling  the  lord  of  a  manor  to  admit 
^  ^^nant,  but  it  never  has  compelled  a  surrender  to  be  ac- 
'^t^ted,  except  from  the  tenant  last  on  the  rolls,  or  from  his 
'^tr.  Now  it  may  be  conceded  that  accepting  a  surrender 
''^m  Mr.  Goodrich  would  not  have  the  eflect  of  putting  any 
^^«  in  possession,  because  it  is  undoubted  that  an  heir  may 

(a)  2  T.  R.  197.  (6)  1  Wils.  283. 
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surrender  before  admissioiiy  and  therefore^  if  Mr.  G 

is  to  be  looked  upon  as  heir,  his  surrenderee  would 

9,  pay  the  same  fine  and  observe  the  same  rales  on  adii 

.^'""^        as  any  other  tenant,  and  therefore  the  lord's  rishts  wt 
and  another.  -^  «        •        •  •        »  r 

preserved.     But  the  difficulty,  which  I  confess  I  I 

to  consider  Mr.  Goodrich  as  the  heir-at-law.     Ifh 

it  is  by  the  operation  of  the  i  1  Geo.  4  and  1  H^iU.  A 

6.  8,  which  applies  to  trusts  only,  and  to  matters  un 

exclusive  jurisdiction  of  courts  of  equity,  and  that 

it  difficult  for  this  Court  to  interfere  at  all.     That 

does  not  give  the  person  appointed  the  legal  estat< 

lutely,  but  only  enables  him,  under  the  order  of  the 

of  Chancery,  to  convey  in  such  manner  as  that  Cou 

think  proper.     But,  unless  we  can  say  that  the  ei 

these  words  is  to  give  him  the  legal  estate   absoluti 

clearly  have  no  power  to  interfere.     The  party  is  iic 

out  a  remedy,  because  the  Court  of  Chancery  has  th 

compulsory  power  that  we  have,  supposing  us  to  h; 

power  at  all. 

Williams  J. — ^The  question  is,  whether  any  oa 
been  made  out  for  the  interference  of  this  Court  ? 
there  has  not,  for  the  act  creates  a  special  jurisdic 
the  Court  of  Chancery,  and,  even  if  that  be  not  ex 
given  in  terms  or  impliedly,  there  is  the  original  juris 
of  that  Court,  which  is  capable  of  affording  a  aM>re 
remedy  than  can  be  obtained  in  this  Court 

Rule  discbai 
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1839. 

Earle  v.  Browne.  Thunday, 

SIR  W.  W.  Follett,  in  Trinity  terra  last,  had  obtained  a  in  1835  the 
rale  calling  upon  the  plaintiff  to  shew  cause  why  the  annuity  ^^^^"^j  " 'o  th 
deeds  of  the  ISth  February,  1835,  and  the  6th  May,  \SS7,  plaintiff  an 
together  with  a  warrant  of  attorney  and  a  judgment  thereon,  Jso/!  with 
Md  t  power  of  attorney  given  by  the  defendant  to  the  plain-  a  warrant  of 
liff,  empowering  hioi  to  receive  the  pen.sion  of  the  defendant  confess judg- 
ef  500/.  per  annum,  and  all  other  deeda  ffiven  to  secure  the  "^f"^»  °"^  . 

u  •  •        .       .  ,  .  .  ,  other  secun- 

•M  annuities  should  not  be  set  aside.  ties.    Judg- 

B?  the  affidavits,  on  which  this   rule  was  obtained,  it  ^^^^  ]!*' 

'  '  ^  ^  entered  up, 

i|>peared  that  the  defendant  in  February,  1835,  in  consi-  and  all  the 
dention  of  1«00/.  granted  the  plaintiff  an  annuity  of  180/.,  enrolled^inder 
ttd  assigned  a  pension  of  500/.  granted  to  him  by  govern-  53  Geo,  3, 
wot  as  compensation  for  the  loss  of  the  office  of  cocket  May,  1837, 
writer  at  the  Custom-house.     In  the  year  1837,  the  de-  another  deed 

-^  .  was  executed 

NMant  applied  to  the  plaintiff  to  reduce  the  amount  of  the  bv  the  plaintiff 
*ovc  annuity,  which  the  plaintiff  consented  to,  and  on  the  ^"^whichlhe^' 
^May,  1837.  a  further  deed,  dated  6th  May,  1837,  was  plaintiff  co- 
ttecated  by  the  defendant  and  by  the  plaintiff,  by  which  accept  an  an- 

^  plaintiff  covenanted  with  the  defendant  to  accept  an  pu»^y  »f  1^0^ 
.  .•!•  i-ii.  -i.  in  lieu  of  the 

■Dniiity  of  150/.  ni  lieu  of  the  former  annuity  of  180/.,  and  former 


annul- 


Ike  defendant,  in  consideration  of  such  reduction,  covenanted  ^y»^9j  *" . 

consideration 

Botto  redeem  the  said  annuity  before  the  10th  April,  1842,  thereof  the 
•nd  it  was  declared  by  the  deed  that  the  securities  of  the  covenanted 

ISlJj  February,   1835,  for  the  annuity  of  180/.  should  be  not  to  redeem 
•L^  .  .        -        ,  .         r  . -^1     •      1  the  annuity 

"»«  securities  for  the  annuity  of  loO/.,  in  the  same  manner  for  five  years 
^  if  the  said  annuity  of  150/.  had  been  granted  by  the  and  it  was 

*_^  declared  by 

'^^rities  of  13th  February,  1835.     The  affidavits  then  set  the  deed  that 
*^  the  memorial  of  the  annuity  deeds  of  February,  1835,  the  securities 

^  •'  ,  for  the  annuity 

^  atated  that  no  memorial  of  the  deed  of  the  6th  May,  of  1835 
8^7,  bad  beeo  enmlled.  :S>f„ 

^ther  objections  were  raised  on  the  affidavits,  relating  to  the  annuity 
'^  consideration  being  withheld,  which  it  is  not  necessary  ^^i^  ^'jat  the 

•^^ber  to  mention.  deed  of  J  837 

ought  to  have 

^^  eomlled,  and  in  default  thereof  the  Court  ordered  the  deed  of  1837  and  all  the 
'^^Urities  of  1835  to  be  set  aside. 
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1839.  Erie  (with  whom  was  Miller)  now  shewed  cause.   The 

objectioD,  that  a  memorial  should  have  been  made  of  tbe 
deed  of  May,  1837,  cannot  be  supported.     The  53  Geo,^^ 
c.  141,  s.  2,  requires  a  memorial  of  the  date  of  every  deed 
whereby  an  annuity  shall   be  granted,  with  the  pecuDiary 
consideration  and  names  of  witnesses;  but  the  deedof  Maj, 
1837,  was  not  the  grant  of  an  annuity,  it  was  a  mere  cove- 
nant to  accept  a  smaller  sum  than  the  annuity  originally 
granted  in  1835.     It  has  been  often  held,  that  an  instru- 
ment operating  by  way  of  further  charge  need  not  be  en- 
rolled, thus  in  Aston  v.  Gwinnell{a),  where   the  grantor 
granted  two  annuities  wbich  were  duly  enrolled,  and  after- 
wards granted  another  annuity  to  the  same  party,  by  wbick 
he  further  secured  the  two  first  annuities,  it  was  held  that 
the  memorial  of  the  last  annuity  need  not  notice  the  far-* 
ther  securities  given  for  the  first.     It  would  be  a  rigid 
struction  of  the  act  to  apply  the  words  to  a  case  like  thi 
present;    especially  as  sect.  10  exempts  from  the  neces- 


sity of  enrolment  all  cases  where  the  consideration  is  oc^- 
pecuniary,  for  it  is  manifest  the  consideration  of  this 
nuity  was,  that  it  should  not  be  made  redeemable  for  fivi 
years. 

Kellif  (with  whom  was  A.  Dowling)  contrd.  It  isnoi 
disputed  that  the  grantor  of  an  annuity  may  give  as  maoy 
further  charges  as  he  pleases,  and  that  such  additional 
securities  need  not  be  enrolled,  but,  in  the  present  case,  the 
defendant  granted  a  fresh  annuity  of  150/.  in  May,  1837) 
of  which  there  ought  to  have  been  a  proper  memorial.  If 
this  transaction  were  not  to  be  held  an  entirely  new  contract 
the  object  of  the  act  might  be  entirely  defeated,  for  partia 
might  execute  deeds  for  the  grant  of  an  annuity  of  a  certain 
kind,  which  might  be  enrolled,  and  afterwards  by  an  in- 
dorsement on  the  back,  or  a  fresh  deed,  create  a  different 
annuity  altogether.  The  act  requires  the  annual  sum  to  be 
paid  to  be  enrolled.      What  is  the  annual  sum  payable 

(a)  3  Younge  &  J.  136. 


TRINITY  TERM,  11  VICT. 

here?  Clearly  150/.,  and  the  Court  might  have  been  asked 
to  enforce  its  process  to  obtain  the  payment  of  that  sum. 
The  consideration  for  the  annuity  was  the  money  previously 
advanced,  not  the  clause  as  to  the  redemption,  which  was 
only  the  consideration  for  the  grantee's  consent  to  take  a 
less  sum.     (He  was  then  stopped  by  the  Court.) 

Lord  Den  MAN  C.J. — I  think  there  is  no  doubt  that 
there  should  have  been  a  memorial  of  the  fresh  transaction. 
Unless  an  enrolment  were  made  of  a  deed  like  the  present, 
the  act  might  be  defeated  altogether  in  the  mode  noticed  in 
argument.  Section  10  appeared  at  first  to  raise  some 
doubt,  whether  this  is  a  case  in  which  the  consideration 
was  of  the  nature  to  require  enrolment,  but,  on  considering 
the  clause  attentively,  it  does  not  appear  applicable  to  the 
present  case.  I  think  therefore  that  we  are  bound  to  set 
aside  the  annuity  deeds,  for  the  second  deed  of  the  6th  May 
b  the  real  transaction. 

LiTTLEDALE  J. — If  One  annuity  be  substituted  for 
another,  there  should  be  a  memorial  of  the  substituted 
annuity  as  well  as  the  first. 

Patteson  J. — On  this  application  the  deeds  of  the  last 
annuity  only  should  be  set  aside,  for  the  first  deeds  were 
properly  enrolled,  and  therefore  will  stand  good. 

Kelly,  The  application  is  to  set  aside  all  the  deeds. 
The  old  securities  are  made  securities  for  the  new  annuity, 
if  the  new  annuity  fails,  all  the  securities  must  fail  also. 
Those  securities  are  expressly  given  to  secure  an  annuity 
which  is  not  valid  at  law,  the  defendant  therefore  is  not 
bound  to  wait  till  execution  is  issued  upon  such  securities, 
but  may  come  at  once  to  the  Court  and  apply  to  set  aside 
the  judgment.     \^Paite$on  J.    Hammond  v.  Foster  (a)  cer- 

(fl)  5  T.  R.  635. 
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tainlj  appears  in  your  favour.]  There  an  annuity  after 
having  been  duly  enrolled  was  redeemed,  and  afterwvdi 
the  deeds  were  given  as  a  security  of  a  fresh  loan  of  rnoaei, 
but  were  not  enro11ed|  and  the  Court  set  aside  the  anaiiitf 
and  ordered  all  the  deeds  to  be  cancelled,  although  there 
was  no  objection  to  the  original  transaction.  The  reaioa 
is  this,  the  Court  will  look  to  see  if  the  object  of  the  act 
is  complied  with,  and  will  take  care  that  the  memorial  skall 
give  the  information  required  of  the  real  transaction. 


Lord  Denman  C,J. — You  have  satisfied  us  that  all  tl» 
deeds  must  be  cancelled.  If  a  fresh  agreement  is  come  to 
between  the  parties,  the  whole  transaction  must  be  regis- 
tered as  it  was  then  intended  to  subsist  between  the  parties. 

LiTTLEDALE,  Patteson,  and  Williams  Js,  goo* 
curred. 

Rule  absolute. 


Mondai/y 
June  drd. 

1.  A  denial 
by  parol  of  a 
landliird's 
title  does  not 
incur  a  for- 
feiture of  a 
lease  for  years. 

2,  A  demise 
in  ejectment 
laid  on  a  day 
oo  which  the 
forfeiture  of  a 
lease  was  in- 
curred, to 
commence 
from  two  days 
previous,  is 
good. 


Doe  on  the  demises  of  Graves  and  another  v.  Wells 

and  Trowbridge. 

Ejectment  for  cottages  at  Donhead  St.  Mary,  in  the 
county  of  Wilts,  on  demises  of  the  17th  October,  1836,  to 
commence  from  the  previous  15th  October.  At  the  trisi 
before  Paiteson  J.  at  the  Wiltshire  summer  assizes  1837|the 
following  facts  appeared.  The  ejectment  was  brought  to 
recover  a  dwelling-house  occupied  by  the  defendant  WtUi, 
and  two  tenements  occupied  by  tenants  of  the  defendant 
Trowbridge.  These  premises  had  originally  formed  one 
tenement,  belonging  to  Lord  Arundel  of  Wardour,  whicii 
by  a  lease  dated  5th  June,  1789>  had  been  demised  by  him 
to  one  William  Scott  for  a  term  of  99  years,  if  three  per- 
sons therein  named  should  so  long  live^  at  the  annual  rent 
of  6d.  One  of  the  lives  was  proved  to  be  in  being  at  the 
time  of  the   trial.     The  reversion  in  fee  of  this  tenement, 
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wbich  had  been  converted  by  Scott  into  distinct  dwellings, 

was  purchased  by  Graves^  the  plaintiff,  in  1823.     At  the  ""^^ 

time  of  the  purchase  Scott  was  dead,  and  the  premises  had  d, 

come  to  his  two  grand-daughters^  who  were  married  to  ^^^  another 

the  defendants.     The  plaintiff  proved  that  the  defendant  v. 

^  Wells 

WelU  had  paid  Dr.  Graves'  \s,  for  two  years  quit  rent,  due    ^^^  aoother. 

at  Michaelmas  1823,  and  relied  upon  a  subsequent  dis- 

daimer  of  his  title  as  a  forfeiture  of  the  term.     He  proved 

ao  application  to  the  defendant  Wetis  for  the  quit  rents 

\    due  at  Michaelmas  1836,  and  a  refusal  by  him  to  pay  any, 

[  WeUs  stating  that  the  property  was  his  own.  On  the 
defendant  Trowbridge  being  applied  to  by  Graves  at  the 
same  period  for  his  quit  rent,  as  an  acknowledgment  of  the 
tewucy,  he  said,  that  he  would  "  be  damned  "  if  he  would 
pay,  that  it  was  his  freehold,  and  that,  if  he  caught  Graves 
or  aoy  one  else  there,  he  would  shoot  him.  This  dis- 
claimer was  made  on  the  17th  October,  1836.  The  ^OMnsel 
for  the  defendant  contended,  that  a  parol  disclaimer  could 
Bot  operate  as  a  forfeiture  of  an  existing  lease,  and  also  that, 
^tbis  disclaimer  was  made  on  the  17th  October,  the  demise 
l^iog  laid  OQ  that  day  to  commence  from  the  previous 
15th  October,  could  not  be  supported.  His  lordship  was 
of  opinion,  that  if  a  tenant  under  a  lease,  on  being  applied 
to  for  rent,  denied  his  landlord's  title  and  claimed  to  hold 
tbe  demise  as  his  own  property,  it  was  not  a  forfeiture  of 
tie  lease,  but  on  being  pressed  with  some  authorities  to  the 
contrary,  he  directed  the  jury  to  iSnd  a  verdict  for  the  plain* 
iS  against  the  defendant   Trowbridge  (a),  reserving  both 

points  for  the  defendant. 
A  rule  nisi  having  been  obtained  by   Crowder  in  the 

eosuiDg  Michaelmas  term  for  a  new  trial,  or  a  nonsuit, 

Erie  and  Sarslow  now  shewed  cause.  The  objection, 
as  to  the  day  of  the  demise  being  laid  on  the  same  day  on 
which  the  disclaimer  was  made,  is  answered  by  Roe  v. 

(a)  The  defendant  WelU  did  not  appear  on  the  consent  rule. 


398 


1839. 


Doe 

d. 

Graves 

and  another 

V, 

Wells 
and  another. 


CASES  IN  THE  QUEEN  S  BENCH, 

Herself  {a),  where  the  lessor  of  the  plaintifF  claiminf 
descent  from  his  ancestor,  who  died  on  the  1st  of  Jan 
at  five  o*clock  in  the  morning,  had  laid  the  demise  ii 
ejectment  on  the  same  day,  and  the  Court  held,  that  th( 
for  some  purposes  there  was  no  fraction  of  a  day,  yet 
was  a  fiction  in  law,  which  was  never  to  be  resorte( 
when  any  injury  to  the  parties  accrued,  and  that  the  m 
of  fact  should  overturn  the  fiction  in  order  to  do  ju! 
Doe  V.  Cawdor  (6)  may  perhaps  be  relied  upon  to  : 
that  the  disclaimer  ought  to  be  before  the  day  ol 
demise,  whereas  here  the  demise  was  to  take  effect 
the  15lh  October,  but  in  Koe  v.  Hersey(a)  also  the  dc 
was  on  the  1st  January,  to  hold  from  the  31  st  Dece: 
last  past.  [Lord  Denman  C.  J.  We  think  that  case 
point.] 

II.  With  regard  to  the  disclaimer  itself,  the  law  is 
down  clearly  in  ABac.  Abr.  884  (7th  ed.)  "  that  any  a 
the  lessee  by  which  he  disaftirms  or  impugns  the  til 
his  lessor  occasions  a  forfeiture  of  the  lease.  For  to  < 
lease  the  law  tacitly  annexeth  a  condition,  that^  if  the  I 
do  any  thing  that  may  impair  the  interest  of  his  lessoi 
lease  shall  be  void,  and  the  lessor  may  re-enter.  In( 
every  such  act  necessarily  determines  the  relation  of 
lord  and  tenant;  since  to  claim  under  another,  and  s 
same  time  to  controvert  his  title,  to  hold  under  a  I 
and  at  the  same  time  to  destroy  the  interest  out  of  y 
the  lease  ariseth,  would  be  the  most  palpable  inc< 
tency."  On  this  principle  it  was  held,  in  Doe  v.  Ffjfi 
that  where  a  tenant  of  a  term  of  years  delivered  up  pi 
sion  of  the  premises  and  of  the  lease,  in  fraud  of  his 
lord,  to  another  party  claiming  title,  it  was  a  forfeit! 
the  term,  and  Lord  Lyndhurst  C.  B.  said,  ^'  if  a  tenan 
up  a  title  hostile  to  that  of  his  landlord,  it  is  a  forf< 
of  his  term,  and  it  is  the  same  if  he  assists  another  p 
to  set  up  such  a  claim."     Lord  Redesdale  lays  dowi 


(a)  3  Wil8.274. 

lb)  1  C.  M.  &R.398. 


(c)  1  C.  M.  &  R.  137. 


TRINITY  TERM,   II  VICT. 

Mme  proposition  in  Hovetiden  v.  Lord  Annesley(a),  and 
considers  it  as  undoubted  law.     There  are  several  cases 
which  deride  that,  when  there  has  been  a  disclaimer,  it 
operates  as  a  waiver  of  a  notice  to  quit,  the  principle  being 
that  such  a  disclaimer  works  a  forfeiture ;  Throgmorton  v. 
Whelpdak{b),  Doev.Grubb{c),  Dot  \.Frowd(d).     [Lit- 
tkdale  J.    In  Com.  Dig.  Forfeiture  (A  5),  the  instances 
are  collected  where  acts  of  the  tenant  amount  to  a  forfei- 
tare,  but  there  is  no  case  of  a  mere  parol  disclaimer  having 
that  eflfect.]    That  will  be  the  argument  on  the  other  side, 
but  there  is  no  ground  for  such  a  distinction.     It  is  cer- 
taioly  laid  down  in  Co.  Lit,  251  a,  that  a  forfeiture  may  be 
made  by  alienation  either  in  pais  or  by  matter  of  record, 
ud,  in  enumerating  the  modes  of  alienating  by  record,  he 
states  that  an  attornment  of  record  to  a  stranger  is  a  for- 
feiture, but  that  an  attornment  in  pais  is  not.     But  this 
distioction  is  clearly  contrary  to  the  decided  cases :  Doe 
^*  Sutherland  {e)\  and  is  unsupportable  on  principle,  for 
what  difference  can  there  be  between  pleading  an  attorn- 
BMnt  to  a  stranger  and  acknowledging  his  title  before  100 
P^ple?    It  is  clear  that  any  act  done  by  the  tenant  in 
derogation  of  the  landIord*s  title  works  a  forfeiture ;  as  in 
Lord  Dormer's  ejectment  (f),  where  it  was  held  that  a  feoff- 
loent  by  a  termor  was  a  forfeiture,  although  the  term  had 
1^0  assigned  to  a  trustee  with  a  view  to  provide  against 
forfeiture.     In  Doe  v.  Sianion  (g)  Parke  B.  commented  on 
^  rule  laid  down  in  Throgmorton  v.  Wkelpdale  (6),  and 
-Oof  V,  Williams  (/i),  as  to  the  cases  where  notice  to  quit  is 
^Mved,  viz.  where  the  tenant  has  attorned  to  some  other 
A^r^on  or  done  some  other  act  disclaiming  to  hold  as  tenant 
the  landlord;  and  he  observed,  ''  this  rule  is  too  narrow, 
^4  from  subsequent  cases  it  does  not  appear  to  be  neces- 
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Cck)  1  Sch.  &  Lef.  625. 
^^)  Bull.  N.  P.  96  a. 
^^)  10  B.  &  C.  816;   S.  C.  5 
^*^^n.&R.666. 
Cci)4BiDg.557. 
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(e)  4  A.  &  E.  784. 
(/)  3  B.  &  C.  399  n. 
(g)  1  M.&W.  695. 
(A)  Cowp.  622. 
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sary  that  any  act  should  be  done,  as  distinguished  from  i 
verbal  disclaimer;  a  disavowal  by  the  tenant  of  the  holding 
under  the  particular  landlord,  by  words  only,  is  sufficient** 
If  a  solemn  disclaimer  by  parol  does  not  cause  a  forfeitore 
of  the  lease,  great  hardship  is  thrown  upon  the  landlord, 
for  it  may  be  repeated  by  the  tenant  constantly  during  i 
long  term,  and  at  the  end  of  that  time  the  landlord  may  be 
met  by  a  body  of  evidence  to  shew  that  the  fee  is  in  the 
tenant.    [Littledate  J.  He  may  at  any  time  distrain  or  bring 
an  action  for  the  rent  during  the  term.]     He  ought  not 
to  be  driven  to  that.     Another  distinction  perhaps  may  be 
attempted,  viz.  that  in  the  present  case  there  is  a  lease  for 
years,  and  therefore  that  a  parol  disclaimer  is  not  sufficient, 
even  if  it  might  be  in  the  case  of  a  lease  from  year  to  year; 
but  there  is  no  ground  for  the  distinction.     Some  leases 
arc  required  to  be  in  writing  by  the  Statute  of  Frauds,  and 
so  must  every  surrender  of  a  lease,  but  that  act  has  left 
the  law  of  forfeiture  as  it  was.     On  the  same  ground  any 
disclaimer  by  a  copyholder  works  a  forfeiture,  and  boA 
with  regard  to  freeholds  and  copyholds  the  same  principle 
operates,  that  the  law  will  not  allow  the  tenant  in  any 
manner   to   weaken    his    landlord's   title.      In    Sir  iMn 
Brau7tches*  case  (a)  it  VLppeviVs  that  any  wilful  refusal  byi 
copyholder  to  come  to  his  lord's  court  is  a  forfeiture.    It 
was  even  attempted,  as  appears  by  a  case  cited  in  Anoftf- 
mous  {b),  to  make  the  nonpayment  of  rent  by  a  copyboMer 
a  forfeiture,  but  it  was  held  that  the  denial  should  be 
wilful  to  have  that  effect,  which  is  all  that  is  now  con- 
tended for.     The  only  reason  why  forfeiture  by  matter  of 
record  occurs  so  much  more  frequently  in  the  old  books, 
is  that,  in  former  times,  terms  were  generally  for  life,  and 
tenancies  for  years  were  seldom  created. 


Crowder  and  Butt,  contr^.     I.  This  is  the  first  time  in 
which  it  has  been  sought  to  make  a  mere  parol  disclaimer 


(a)  1  Leon.  104. 


(6)  Godb.  149. 
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work  a  forfeiture.     The  cases  which  have  been  relied  on 
are  the  ordinarj  cases^  where  a  disclaimer  has  been  held  to 
dispense  with  notice  to  quit,  but  such  cases  are  not  con- 
nected with  forfeiture  at  all,  though  the  expression  has 
been  loosely  used  in  some  of  them.     The  doctrine  on 
which  they  proceed  is  that,  when  a  tenant  sets  himself  up 
hostilely  to  his  landlord,  he  is  not  entitled  to  the  benefit  of 
the  rule  as  to  notice,  which  the  Court  has  laid  down  for 
the  protection  of  tenants.     Forfeiture,  on  the  other  hand, 
arises  from  the  rigid  principles  of  the  feudal  law,  and  is 
not  to  be  carried  further  than  those  principles  require.     In 
none  of  the  books  is  it  laid  down  that  a  mere  disclaimer 
by  parol  operates  a  forfeiture,  but  in  all  of  them  the  dis- 
tinction is  pointed  out  between  a  disclaimer  of  record,  and 
by  words  only.    The  ground  of  the  former  only  being  a  for- 
feiture is  founded  on  the  strict  doctrine  of  estoppel.  Thus, 
in  4  Bac.  Abr.  884(a),  (Leases  and  Terms  for  Years)  it  is 
saidj  that  an  alienation  in  pais  by  the  tenant  incurs  a  forfei- 
ture, but  that  it  must  be  a  complete  alienation,  and  that  there- 
fore a  feoffment  without  livery  is  insufficient.     But  surely  a 
feoffment  by  a  tenant  is  as  strong  a  denial  of  his  landlord's 
title  as  is  to  be  found  in  the  present  case.     So  also  in 
3  Bac.  Abr.  196(a),  (Estates),  the  necessity  of  a  denial  of 
the  landlord's  title  being  on  record »  in  order  to  cause  a 
forfeiture,  is  insisted  on,  ''  all  other  denials,  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  and  for  a 
pretence  to  seize  their  estates,  by  our  laws  were  rejected." 
In   Co.  Lit.  252  a,  the  same  distinction  is  pointed  out. 
[Littledale  J.   In  10  Vin.  Abr.  382,  Estate,  (H  b)  pi.  24,  it 
appears  that  in  a  5ivrit  of  waste  the  tenant  claimed  fee,  and 
it  was  found  against  him,  and  that  he  had  only  an  estate  for 
life,  and  yet  it  was  no  forfeiture,  and  Rodes  J.  said,  that 
^'  the  tenant  shall  not  forfeit  his  estate  in  any  action  by  claim- 
ing of  the  fee  simple  but  in  a  quid  juris  clamat,"  Therefore, 
it  is  not  even  in  all  cases  of  denial  of  title  by  record  that  a 
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forfeiture  is  incurred.  Lord  Dennian  C.J.  Whatdooa 
say  to  the  case  of  Doe  v.  Flynn  (a)  ?]  There  an  act  wm 
done  by  the  tenant  who  gave  up  the  lease  and  possession 
in  fraud  of  his  landlord.  It  may  be  doubted  also  whether 
that  case  can  be  supported,  for  the  distinction  between  i 
disclaimer  of  a  landlord's  title  in  pais,  or  by  matter  of 
record,  and  the  cases  on  the  subject,  were  not  brought  to 
the  attention  of  the  Court. 


Lord  Denman  C.  J. — I  think  Doe  v.  Flynn  (a)  is  dis- 
tinguishable on  the  ground  pointed  out.  viz.  that  it  turned 
upon  the  fraud  of  the  tenant.  If  that  case  proceeds  an; 
further,  I  am  not  prepared  to  say  that  it  can  be  sustained. 
All  the  other  cases  in  the  books  of  forfeiture  by  disclaimer 
have  been  by  matter  of  record.  In  the  cases  where  notice 
has  been  held  to  be  dispensed  with,  the  word  forfeiture 
has  been  rashly  used,  for  in  them  no  forfeiture  of  estate  is 
incurred,  but  proof  of  the  denial  by  the  tenant  of  his  land- 
lord's title  is  considered  evidence  of  the  tenancy  having 
been  put  an  end  to  by  the  parties.  None  of  the  cases 
come  up  to  the  present,  and  I  feel  strongly  the  danger  of 
putting  an  end  to  the  relation  of  landlord  and  tenant  by  a 
mere  parol  denial  of  title. 

LiTTLEDALE  J. — If  in  point  of  law  the  relation  of  land- 
lord and  tenant  might  be  put  an  end  to  by  parol,  I  do  not 
think  we  could  well  look  at  the  consequences.  But  I  do 
not  think  a  parol  disclaimer  is  sufficient.  In  the  vast 
number  of  cases  collected  in  Vin.  Abr.  Estate  (H  b) 
(I  b),  there  is  not  one  where  an  allusion  is  made  to  a 
forfeiture  being  created  by  parol.  In  the  case  in  Vintr 
cited  from  Godb.  105,  pi.  124,  where  an  attempt  was  made 
to  construe  a  plea  by  a  lessee  for  years  claiming  the  rever- 
sion in  fee  as  a  forfeiture,  it  was  repudiated. 


Patteson  J. — There  are  many  cases  where  a  term  from 

(«)  1  C.  M.  &  R.  137. 
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year  to  year  has  been  forfeited  by  disclaimer,  but  those 
cases  turn  on  the  doctrine  of  waiver.  It  is  clear  that  there 
could  not  be  a  disseisin  by  mere  words^  unless  the  case, 
mentioned  in  the  old  books,  of  disseisin  by  election  be  an 
exception  (tf).  Here  there  has  been  no  act  done  by  the 
tenant,  and  to  hold  that  there  has  been  a  forfeiture  would 
not  be  warranted  by  any  previous  decision. 
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(a)  According  to  Litt.  s.  ^33,  a 
denial  by  tenant  to  pay  a  rent  seek 
was  a  disseisin  of  the  rent,  but  the 
denial  must  have  been  on  the  land. 
Co.  Litt.  153  a,  and  was  then  only 
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Gardner  and  others^  Assignees  of  Strxjtton,  a  Bankrupt, 
V.  Moult  and  others.  Public  Officers  of  the  Northern 
and  Central  Bank. 

A.SSUMPSIT  for  money  had  and  received  after  Strution 
became  a  bankrupt,  to  the  use  of  the  plaintiffs  as  assignees, 
and  on  an  account  stated  with  the  plaintiffs.  Several  pleas 
were  pleaded,  which  raised  issues  as  to  the  date  of  the  act  of 
bankruptcy  of  i>trutlon,  and  of  notice  of  it  to  the  defendants. 
At  the  trial  at  the  Liverpool  summer  assizes,  1837,  before 
Coliman  J.,  it  appeared  that  the  action  was  brought  to  reco- 
ver several  sums  of  money  paid  to  the  Northern  and  Central 
Bank  by  Strutton  after  the  defendants  had  had  notice  of  the 
act  of  bankruptcy.  The  plaintiffs,  in  order  to  prove  the  date 
of  the  act  of  bankruptcy  by  Strutton,  proved  that,  on  the 
5th  May,  1836,  the  Directors  of  the  Northern  and  Central 
Bank  issued  a  fiat  against  him,  and  sent  their  attorney  over 
to  Chester,  where  Strutton  resided,  and  where  they  had  a 
branch  bank,  of  which  a  Mr.  Hay  was  the  manager,  in  order 
to  make  inquiries  of  Mr.  Hay  respecting  an  act  of  bank- 
ruptcy.   The  attorney  stated  that  Mr.  Hay  gave  him  iufor- 


Tu€$dayj 
June  4ih, 
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mation  of  acts  of  bankruptcy  by  Strutton,  upon  which  he 
requested  Mn  Hay  to  go  over  to  Manchester.  On  the  6th 
May  the  fiat  was  opened^  and  Mr.  Hay  was  there  examined 
by  the  commissioner  and  deposed  to  an  act  of  bankruptcy  on 
a  particular  day.  The  counsel  for  the  defendants  contended 
that  this  deposition  was  not  admissible  in  evidence;  that 
although  it  was  not  competent  to  the  defendants  to  deny 
that  a  fiat  had  issued  against  Strutton^  and  that  an  act  of 
bankruptcy  had  been  committed,  still  that  they  were  not 
bound  by  all  the  evidence  given  by  any  witness  that  might 
be  called  before  the  commissioners,  the  deposition  being  ten- 
dered to  establish  the  date  of  the  bankruptcy;  the  learned 
judge  thought  the  deposition  was  admissible,  and  the  verdict 
passed  for  the  plaintiffs :  his  lordship  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit. 

Sir  jp.  Pollock,  in  the  ensuing  Michaelmas  term,  having 
obtained  a  rule  nisi  accordingly, 


Cresswell  and  Alexander  now  shewed  cause.  The  depo- 
sition of  Mr.  Hay  was  properly  received  in  evidence.  If  a 
party  has  used  an  affidavit  in  any  proceedings,  be  has  adopted 
it,  so  as  to  make  it  admissible  against  him  in  any  subaequeot 
proceeding;  for  it  amounts  to  an  admission  by  the  party 
himself,  and  therefore  on  principle  the  evidence  ought  to  be 
received.  But  the  authorities  are  direct  on  the  point.  In 
Harmar  v.  Davis  (a)  it  was  held  that  the  petitioning  creditor 
was  estopped  by  his  affidavit  of  debt  from  making  use  of 
a  fact  which  came  out  in  evidence  in  an  action  by  the 
assignees  against  him,  and  shewed  his  debt  did  not  amount 
to  1(X)/.,  and  which  therefore  would  have  put  an  end  to  the 
commission.  So  in  Ledbetter  v.  Salt  {b)  it  was  held  that 
a  similar  affidavit  of  debt  was  conclusive  evidence  against 
the  petitioning  creditor.  And  in  InglU  v.  Spence(c)  it  was 
held  that  admissions  of  the  plaintiffs'  title  as  assignees  by 
the  defendants  were  admissible  in  evidence  against  them. 

(a)  7  Taunt.  577.  (c)  1  C.  M.  &  R.  43«. 

(Jb)  'k  Bing.  693. 
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Waison  V.  fVace  (a)  establishes  the  same  principle!  and  in 
Gerrti  v.  The  Grand  Western  Canal  Company  {b),  it  was 
held  that  a  supersedeas  reciting  that  a  commission  of  bank- 
niptcy  Uad  issued  on  a  day  certain,  was  evidence  to  shew 
that  the  commission  issued  on  that  day. 

Sir  F.  Pollock,   Wightman  and  Cowling,  contri.     It  is 
admitted  that  the  defendants  are  estopped  from  disputing 
that  there  has  been  a  fiat  and  an  act  of  bankruptcy,  and  the 
decided  cases  shew  that  the  petitioning  creditor  is  bound 
by  his  own  evidence  on  the  commission,  but  no  decision 
establishes  that  the  petitioning  creditor  is  bound  by  all  the 
fiicts  a  witness  may  swear  to  before  the  commissioners,  and 
which  he  had  no  means  of  knowing  beforehand.     It  has 
been  said  that  any  affidavit  which  a  party  has  made  use  of 
OD  one  occasion,  may  be  brought  forward  against  him  on 
soy  other;  but  that  is  not  so.     [Lord  Denman  C.  J.  Surely 
what  a  party  brings  forward  as  the  truth  on  one  occasion 
may  be  used  against  him  on  another.]     It  is  not  in  prac- 
tice, and  it  seems  contrary  to  principle  that  it  should  be, 
admissible*    The  witness  who  made  the  deposition  was 
alive,  and  ought  to  have  been  called.     And  there  is  a  clear 
distinction  between  an  affidavit  which  a  party  knows  the 
contents  of  before  he  brings  it  forward,  and  depositions  of 
a  witness,  who  may  swear  to  facts  with  which  the  petitioning 
creditor  may  be  wholly  unacquainted,  or  who  may  even 
depose  to  a  different  act  of  bankruptcy  from  that  on  which 
the  petition  is  founded.     This  distinction  between  deposi- 
Uoos  and  an  affidavit  was  clearly  pointed  out  in  the  late  case 
of  BriddU  v.  Hulseic).    A  question  was   there  made  whe- 
ther an  affidavit  by  a  sheriff's  officer,  and  which  had  been 
used  by  the  sheriff  on  an  interpleader  rule,  was  evidence 
against   the  latter;   and   the  case  of  Rushworth  v.  The 
Counte$$  of  Pembroke  (d)  was  relied  on,  which  decided 
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(a)  5B.&C.  153;  S.C.  7  D. 
&R.  6Sd. 

(b)  5M.  &S.7a. 


(c)  2  N.  &  P.  426. 
(rf)  Hardres,  472. 
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that  depositions  of  a  living  witness  were  inadmissible,  but 
the  Court  held  that  it  was  admissible,  and  Lord  Denman  C.J. 
said,  "  Depositions  in  Chancery  are  very  different  proceed- 
ings from  the  affidavit  in  this  case.  The  party  who  applies 
to  a  person  to  be  a  deponent  has  not  the  opportunity 
of  examining.  He  is  examined  before  the  examiner,  and 
then  states  what  he  thinks  proper.  The  deposition  is  sealed 
up  until  it  is  made  use  of  in  Court.  It  is  however  a  very 
different  case  where  a  party  uses  an  affidavit,  of  the  contents 
of  which  he  is  fully  aware."  ^nd  Cokridge  J.  pointed  out 
the  same  distinction.  These  observations  apply  to  the  pre^ 
sent  case  with  the  same  force.  [Lord  Denmcufi  C.  J.  Does 
not  the  petitioning  creditor  act  upon  the  depositions  of  the 
witnesses  he  brings  forward  ?]  The  adoption  of  the  conse- 
quences of  a  commission  does  not  include  all  the  previous 
steps,  as  appears  by  Chambers  v.  Bernasconi  (a),  where  it 
was  held  that,  although  assignees  were  acting  under  the 
commission^  and  had  enrolled  the  depositions  of  the  wit- 
nesses, they  were  not  admissible  in  evidence  against  them. 
Atkins  V.  Humphreys  (b)  is  an  additional  authority  that 
depositions  used  by  a  party  in  a  suit  in  Chancery  are  not 
admissible  against  him  in  an  action  by  another  party. 


Lord  Denman  C.  J. — It  appears  to  me  that  this  depo- 
sition was  clearly  admissible  against  the  defendants.    The 
Northern  and  Central  Bank   send  their  attorney  over  to 
Chester  in  order  to  ascertain  whether  an  act  of  bankruptcy 
had  been  committed  by  Strutton,  and  having  obtained  the 
necessary  information  from  their  district  manager^  Mr.  Say, 
they  bring  him  over  to  Manchester,  and  procure  him  to  attend 
before  the  commissioners,  in  order  to  depose  to  an  act  o 
bankruptcy;  they  therefore  act  upon  and  adopt  bis  evidence 
and  I  think,  under  the  circumstances,  his  depositioQ  is  ad 
missible  in  evidence  against  them.     No  doubt  a  party  wh 
brings  forward  evidence  at  Nisi  Prius  is  not  bound  by  al 
that  a  witness  may  say,  because  he  does  not  know  before— * 

(a)  1  C.  M.  &  R.  347.  (6)  1  Moo.  &  Rob.  623. 
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what  evideuce  may  be  given,  or  into  what  subjects  the 
lination  may  be  diverted,  and  so  it  is  with  depositions 
hancery.  But  when  a  company  send  their  agent  to 
i  a  statement  on  oath  as  to  the  date  and  commission 
act  of  bankruptcy,  in  order  to  found  proceedings  upon 
think  it  is  clearly  admissible  against  them. 
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TTLEDALB  J. — I  think  this  deposition  must  be  con- 
ed as  if  made  by  one  of  the  defendants  themselves. 
^  act  upon  it,  and  must  be  presumed  to  adopt  it. 

iTTESON  J. — I  do  not  at  all  wish  to  depart  from  the 
iple  laid  down  in  Brkkill  v.  Hulse  (d),  which  I  think 
d  and  intelligible.  But  there  is  no  magic  in  words,  as 
>een  often  said,  and  on  looking  at  this  evidence  I  think 
iges  itself  rather  within  what  is  called  an  affidavit  than 
>ositiony  though  it  bears  the  name  of  the  latter.  On 
I  out  a  commission,  the  petitioning  creditor  has  to  take 
aitiative;  he  has  to  send  witnesses  before  the  comniis- 
T,  who  tell  the  story,  which  they  had  previously  told 
letitioning  creditor,  and  there  is  no  cross-examination, 
therefore  not  at  all  like  a  deposition  in  Chancery,  where 
tness  undergoes  a  strict  examination,  and  may  tell  a 
deal  more  than  the  party  who  sent  him  was  aware  of. 
nbtrs  V.  Berna$coni{b)  is  an  authority  against  the  de- 
mts,  for  it  was  argued  there  that  the  depositions  were 
ssible  against  the  assignees,  but  it  was  never  doubted 
they  might  be  used  against  the  petitioning  creditor. 

ILLIAMS  J. — The  question  is,  whether  the  attorney, 
was  employed  by  the  defendants  to  prosecute  a  com- 
ion  of  bankruptcy^  is  not  their  deputed  agent  for  that 
^86,  and  whether  the  statements  he  procures  to  be 
s  on  that  occasion  are  not,  though  not  in  degree  yet  in 
,  to  be  considered  as  made  by  the  principals  themselves, 
ok  they  are.     The  extent  to  which  they  ought  to  apply 

(a)  2  N.  &  P.  426.  (()  1  C.  M.  &  R.  347. 
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is  another  question,  and  belongs  to  another  tribunal,  for  it 
is  not  contended  that  the  deposition  is  conclusive  evidence* 
Although  this  is  called  a  deposition,  yet,  as  it  was  madeia 
order  to  establish  a  specific  fact,  it  has  rather  the  charac- 
teristics of  an  affidavit,  as  regards  the  present  question,  and, 
therefore,  the  rule  as  to  affidavits  ought  to  apply. 

Rule  discharged. 


Anderton  and  another.  Executors  of  James  Anderton, 
the  elder,  v.  Arrowsmith,  Executor  of  Sir  Richard 

Tuesday,  Clayton,  Bart. 

June  4lh, 

Where  the  de-  DeBT  on  an  indemnity  bond  for  19 10/.,  the  condition  of 
veyed  an  estate  which,  after  reciting  that  Sir  Richard  Clayton^  by  indeo* 
to  plaintiff       tuvea  of  lease  and  release,  had  sold  certain  hereditaments 

with  a  cove- 
nant for  quiet    to  James  Anderton,  was,  that  if  Sir  Richard  Clayton^  and 

enjoyment, 

and  also  gave 

an  indemnity 

bond  with 

sureties 

against ''  all 

costs,  claims,     ...  ^  ^ 

demands,  da-    iRCur^  sustain,  or  be  put  unto,  for  or  on  account  oi  any 

mages  and  ex-  action  or  suit,  either  at  law  or  in  equity,  at  any  time  bcre- 

penses  what*  ^      j'  j 

soever,'^  the  after  to  be  had,  brought,  &c.,  or  for  or  by  reason  of  the  said 
CrSgJ?^  ^^"«^*  ^wder^oit  having  paid  the  said  Sir  Richard  CbyUm 
to  pay  divers  the  said  sum  of  19 10/.  for  the  purchase  of  the  above-men- 
rearsof  an  an-  ^lo^cd  hereditaments  &c.,  then  the  bond  to  be  void. 

nuitv  charged  The  declaration,  after  setting  out  the  above  conditioo, 
on  the  estate, 

sued  the  de-  averred  that  one  Thomas  Wikon  had  lawful  right  to  enter 
th"  IkT  dT  upo"  ^^^  above-mentioned  hereditaments  for  the  arrears  of 
recover  them    an  annuity  previously  granted  by  Sir  jR.  Clayton,  and  that 

the  said  Sir  R.  C.  and  the  above-mentioned  sureties  did  not 


jC.  B.  and  W.  F.  (his  two  sureties),  should  indemnify  and 
save  harmless  the  said  James  Anderton  the  elder,  his  heirs 
8cc.  from  all  claims,  demands,  costs,  charges,  damages,  and 
expenses  whatsoever,  which  he  might  at  any  time  bear,  pay, 


back  with 

interest;  the 

jury  found 

that  the  plain 

tiff  had  been 

negligent  in 

not  suin^  the  sureties  on  the  bond  at  the  time  the  payments  were  made:— Held,  that 

this  finduig  prevented  the  plaintiff  firoD  recoveiing  the  mterest* 


save  harmless  and  indemnify  the  said  James  Anderton,  and 
that  therefore  and  in  consequence  of  the  premises  the  said 
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James  Anderton,  in   order   to  prevent  the  said  Thomas        1899. 

Vilsan  from  recovering  the  arrears  of  the  said  annuity  by      ^"^v*^^ 

process  of  law,  was  forced  to  pay  a  large  sum  of  money,  to    and  another 

^t,  eight  large  sums  of  money,  to  wit^  of  200/.  each,  parcel    .       ^ 

ind  in  part  payment  of  the  said  arrears  &c.,  and  by  reason 

9f  the  premises    respectively   the  said  James  Anderton^ 

iaring  his  lifetimci  and  the  plaintiffs,  as  executors  as  afore- 

aid,  since  his  death,  have  been  deprived  of  and  lost  the 

aid  eight  sums  of  200/.  each,  from  the  said  times  of  pay- 

lent  thereof  respectively  hitherto,  and  all  interest,  gains 

dd  profits,  which  they  might  and  otherwise  would  have 

lade  and  acquired  from  using  and  employing  the  same 

ims  respectively. 

The  defendant  having  suffered  judgment  by  default,  a 
lit  of  inquiry  was  executed  before  Coltman  J.  at  the  Li- 
3rpool  summer  assizes,  1837* 

It  appeared  that  Sir  R.  Clayton  had  sold  certain  estates, 
I  which  he  had  a  life  interest,  to  Hit,  James  Anderton^  and 
id  given  him  the  usual  covenants  for  quiet  enjoyment, 
id  also  the  above  bond  of  indemnity.  Shortly  after  the 
lie  it  was  discovered  that  a  Mr.  Wikon,  to  whom  Sir  iZ« 
layion  had  granted  an  annuity,  had  a  charge  on  this  pro- 
srty,  as  well  as  other  estates  in  the  possession  of  Sir  R. 
lajftoHj  and  Anderton  was  compelled  to  make  several  pay- 
ents  from  time  to  time,  amounting  in  the  whole  to  1019^, 
(  his  portion  of  the  arrears  due.  The  question  was, 
betber  his  executors  were  entitled  to  recover  interest  on 
le  money  so  paid  from  the  respective  times  of  payment. 
lie  plaintiffs  gave  evidence  to  shew  that  the  payments  made 
jr  James  Anderton  could  not  have  been  recovered  at  the 
me,  for  that  Sir  R.  Clayton^  shortly  after  the  sale,  had  gone 
iNroad,  where  he  lived  till  his  death  in  great  distress,  and 
lat  subsequently  the  sureties  had  become  insolvent.  The 
iamed  judge  left  it  to  the  jury  to  say  whether  the  plaintiffs 
ad  been  guilty  of  negligence  in  not  proceeding  against  the 
ireties  before  their  insolvency,  for  that,  if  so,  the  plaintiffs 
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18S9.         were  not  entitled  to  recover  the  interest.     The  jury  found 
.  that  the  plaintiffs  and  James  Ariderton  had  been  cuilt?  rf 

Anderton  .  o      V 

and  another    negligence,  and  that  they  might  have  recovered  from  tbe 
A       ^'  sureties,  whereupon  the  verdict  was  directed  to  be  entered 

for  1645/.  185.  6d.f  being  the  total  amount  claimed,  with 
leave  to  move  to  reduce  the  damages  to  1019/*  Is.  9d. 

yllexander  having  obtained  a  rule  accordingly  in  the 
ensuing  Michaelmas  term, 

Cresswell  and  Cowling  now  shewed  cause.  The  questioo 
is,  whether  on  the  terms  of  the  bond  the  plaiutifFs  may  not 
recover  interest  by  way  of  damages  from  the  time  of  pay- 
ing the  different  sums  of  money.  It  is  not  contended  that, 
if  this  were  a  mere  covenant  to  pay  money  on  a  certmio  day, 
interest  would  be  recoverable,  Higgins  v.  Sargent  {a\  bat 
interest  has  been  held  to  be  recoverable  under  a  common 
money  bond^  Farquhar  v.  Morris  (b)j  and  a  fortiori  is 
the  present  case,  which  is  a  contract  of  indemnityi  and 
resembles  the  case  of  a  purchase  where  the  contract  has 
gone  off  for  want  of  a  good  title,  in  which  case  tbe  pur- 
chaser is  entitled  to  his  deposit  back  with  interest;  Flurttm 
v.  Thornhill  (c).  So  also  interest  is  payable  on  mortgage 
money  subsequently  to  the  day  of  default,  although  there 
be  no  covenant  to  pay  such  interest;  1  Wins.  Sound.  201  a, 
note  (n),  citing  Doran  v.  O'Reilly  {d).  Rigby  v.  AVNor 
mara{e),  seems  a  strong  authority  for  the  plaintiff,  for  there 
Lord  Thurlow  C.  allowed  the  sureties,  under  their  indem- 
nity bond,  the  sum  which  they  had  paid  in  satisfaction 
of  the  principal  sum  due  from  the  principal  obligor,  toge- 
ther with  interest  upon  it.  It  is  laid  down  in  Kilter's  Abr. 
501,  Penalty  (A),  "  in  many  cases  the  Chancery  will  compel 
the  obligee  to  take  his  principal  with  some  reasonable  con- 
sideration of  his  damages  (quantum  expediat )/'  which  shews 
the  reason  why  the  bond  is  taken  with  a  penalty  in  such  cases 

(a)  2  B.  &  C.  348;  S.  C.  3  D.  (c)  2  W.  Bl.  1078. 

&R.  613.  (rf)  5  Dow,  138. 

(6)  7  T.  R.  134.  (c)  3  Cox,  415. 
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lo  include  all  possible  damages.     It  is  clear,  therefore,  that  1339. 

^    ijuiy  may  give  damages  under  such  a  bond  as  this,  and  ^'^^'*^^ 

g^'    they  have  done  so  here.     The  penalty  being  forfeited  at  and  another 

^    common  law,  the  party  Mas  always  obliged  to  go  into  equity  ^* 

&.    t        !•  i"      t  •  1     I  •      •  1  t.  .  Arbowsmith. 

^   for  relief^  which  he  could  only  obtain  on  the  condition  of 
paying  interest.     The  other  side  will  probably  rely  upon 
the  decisions  in   equity,   but   they  proceed   on   different 
grounds.     If  a  defendant  seeks  relief  in  equity  from  a  bond, 
be  is  forced  to  pay  interest,  but  if  a  plaintiff  seeks  relief, 
(is  to  come  in  under  a  creditor's  bill/)  then  the  Court  will 
not  allow  him  interest.     In  Newman  v.  Auling  (a)  Lord 
Bardwicke  C.  allowed  the  interest  due  on  the  arrears  of 
ao  annuity  to  be  recovered  by  the  grantee,  and  in  Robinson 
f,Cumming{b)  the  principle  is  laid  down  on  what  occa- 
sions interest  is  to  be  given.     The  tendency  of  modern 
'iegialation  is  to  allow  interest,  3  &  4  Wilt,  4,  c.  42,  1  &  2 
Fid.  c.  110,  and  the  decisions  shew  that,  whenever  the 
coorts  of  equity  would  allow  interest,  courts  of  law  will  in- 
terfere and  do  the  same;  Bonafous  v.  Rybot{c\  Helliery. 
Franklin  (d). 

Alexander,  contrd,  was  to  have  supported  the  rule  on  the 
following  morning,  but  was  stopped,  and 

Lord  Denman  C.  J.  pronounced  the  judgment  of  the 
Court  (e). — The  question  is,  whether  interest  ought  to  be 
allowed  on  an  indemnity  bond  given  by  the  defendant's 
testator  with  sureties  to  the  plaintiffs'  testator  against  any 
claims  on  an  estate  sold  by  the  former  to  the  latter,  the 
words  of  the  condition  being  ''  all  costs,  claims,  demands, 
damages,  and  expenses  whatsoever."  The  jury  found  that 
the  plaintiffs  had  been  guilty  of  negligence  in  not  applying 
to  the  sureties  of  the  obligor,  who  were  solvent,  but  a  ver- 
dict was  taken  with  interest,  subject  to  the  opinion  of  this 
Court  whether  it  ought  to  stand  to  that  amount. 

(a)  3  Atk.  579.  (d)  1  Stark.  Ca.  291. 

(6)  2  Atk.  409.  (e)  Lord  Denman  C.  J.,  Liitle- 

(c)  3  Barr.  1371.  dale,  Palteson  and  Williams  Js. 
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1839.  Mr.  Cowling  contended  that  the  jury  might  give  interest, 

^"^^^'^^^      and  that^  as  they  have  done  so,  the  Court  has  no  right  to 

and  another    ^^^^  ^^  away.     But  this  is  not  the  effect  of  what  passed  at 

''^'  Nisi  Prius.    The  verdict  was  taken  for  interest  only  in  aue 

ARROwsiimi*  '' 

we  should  think  that  it  ought  to  be  allowed;  we  must  there- 
fore consider  that  question.  And  the  learned  counsel  for  the 
plaintiffs  urged  that  in  point  of  law*  they  were  undoubtedlj 
entitled  to  it,  as  damages  sustained  from  noD^payment  of 
the  money.  The  negligence  found  by  the  jury  (they  said) 
made  no  difference,  because  defendant  would  equally  have 
been  required  either  to  repay  the  money  at  once^  if  promptly 
obtained  from  the  sureties,  and  so  lose  the  advantage  of 
placing  it  out  at  interest,  or  to  pay  interest  upon  it,  if  it 
were  delayed.  But  assuming  that  interest  might  be  reco- 
vered under  the  name  of  damages  on  a  bond  condidooed 
like  this,  we  think  that  the  negligence  found  by  the  juir 
makes  all  the  difference  in  this  question :  if  promptly  ob- 
tained from  the  surety  and  promptly  repaid  out  of  defend- 
ant's estate,  no  interest  might  have  become  due  at  all,  and 
we  cannot  say  that  that  would  not  have  been  the  most 
gainful  course  for  defendant.  Nay,  it  is  not  impossible 
that  a  party  liable  may  keep  his  money  ready  at  bis  bankers, 
to  answer  the  call  when  made,  and  so  lose  interest  upon  it 
To  require  him  to  pay  interest  on  the  same  principal  to 
a  creditor  whose  negligence  has  caused  that  loss  would 
plainly  be  unjust.  And  in  this  case  we  cannot  see  that  the 
interest  now  claimed  has  been  lost  to  plaintiffs  by  defend- 
ant's default  rather  than  by  their  own  negligence. 

Rule  absolute  for  reducing  the  damages  found 
by  626/.|  the  whole  amount  of  interest 
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1839. 

The  Queen,  on  the  relation  of  Henry  Rogers,  ^-^n-^^ 

V.  BriGHTWELL.  Thursday, 

June  6th, 

FORMATION  in  the  nature  of  a  quo  warranto  against  An  electioa  of 

defendant  for  exercising  the  office  of  alderman  in  the  \\^^^  „q. 

'  of  Norwich.  ^fj..^,^®  ^  *  ^ 

Will,  4  c.  76 
Vt  the  trial  before  Park  J.,  at  the  Norfolk  spring  assizes,  where  each 

\7,  the  following  facts  appeared:— On  the  31st  Decern-  e^ectojhas  the 
'  .  .  .  opportunity  of 

,  1835,  the  forty-eight  councillors  for  the  city  of  Norwich  objecting  to 

embled,  under  the  5  &  6  IVilL  4,  c.  76,  to  elect  aldermen,  proposed Vr^of 

'•  Foster,  a  councillor,  proposed  a  list  of  sixteen  persons  proposing  and 

whom  the  defendant  was  one),  which  he  read  from  a  other  candU 

tten  paper.     Mr.  Signold,  another  councillor,  objected  date,  is  good. 

this  list  of  sixteen,  as  being  all  of  the  same  politics,  and 

»posed  two  other  names.     On  a  vote  being  taken,  27 

tiQSt  £0  voted  against  Bignold/s  candidates.    Foster  then 

iposed  his  list  of  sixteen,  upon  which  Bignold  objected 

t  the    names   should  be    put   up   singulatim.     It   ap- 

ired  that  there  was  nothing  to  prevent  any  councillor 

m  proposing  and  voting  for  any  other  candidate  in  lieu 

any  one  of  the  sixteen.     The  original  list  was  however 

t  to  the  vote  and  carried.    The  learned  judge  told  the 

J  that,  according  to  the  decisions  in  Rex  v.  Monday  (a) 

i  Rex  v.  Player  (6),  it  was  a  clear  rule  of  law  that  each 

ndidate  should  be  proposed  separately,  and  therefore  that 

I  election  of  the  defendant  as  one  of  a  batch  was  bad. 

le  jury  accordingly  found  a  verdict  for  the  crown,  and  the 

irned  judge  gave  the  defendant  leave  to  move. 

Sir  J.  Campbell  A.  G.,  in  the  ensuing  Easter  term,  ob- 

ned  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for 

lew  trial,  against  which 

Sir  W.  W.  Follett,  Kelly  and  O^Malley,  shewed  cause, 
Hilary  term  last  (c),  and  relied  upon  Rex  v.  Monday  (a) 
d  Rex  V.  Player  (b). 

(a)  Cowp.  550.  (c)  Jan.  26th,  before  Lord  Den- 

lb)  t  B.  &  Aid.  707.  man  C.  J.,  LittUdale,  WUUofns  and 

Coleridge  Js. 
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1839.  Sir  J.  Campbell  A.  G.,  B.  jlndretvs,  Palmer  aod  Byla, 

contrd,  contended  that  the  rule  laid  down  in  those  cases 
did  not  apply  where  a  certain  number  were  to  be  elected 
Brigutwell.  q,^  g  particular  day,  and  that  in  this  case  there  was  no  disa^ 
tion,  as  in  Rex  v.  Monday  [a)  and  Rex  v.  Player  {b),  whe- 
ther there  should  be  any  election  at  all. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  facts,  and  the  direction  of  the 
learned  judge  at  the  trial,  his  lordship  continued  thus:— 
The  rule  laid  down  in  Hex  v.  Monday  {a)  and  Rex  v. 
Player  {b)  is  properly  applicable  where  an  indefinite  num- 
ber of  honorary  freemen  is  to  be  elected.  The  reason 
is  obvious.  In  that  case  the  claim  of  each  is  essentially 
distinct,  and  his  individual  fitness  or  unfitness  is  alone  to 
be  determined.  This  cannot  be  done  where  electors  are 
required  to  vote  for  or  against  many  candidates  at  once. 
They  may  think  it  so  desirable  that^.  should  be  a  member 
of  the  corporation  from  respect  and  confidence  in  him,  that 
his  election  would  be  cheaply  purchased  by  receiving  B.  aod 
C,  both  of  whom  they  may  deem  wholly  unfit  for  the 
ofiice,  or  on  the  other  hand  may  think  him  so  highly  objec- 
tionable, that  it  is  better  to  exclude  a  long  list  of  well  qua* 
lified  persons  than  permit  him  to  come  among  them.  Eveiy 
thing  would  therefore  unavoidably  run  into  bargain  and 
compromise,  where  they  would  be  obviously  uunecessar; 
and  improper,  and  even  inconsistent  with  the  direct  pur- 
pose of  such  an  election,  which  need  not  take  place  at  alli 
and  which  calls  on  the  electors  to  exercise  no  other  judg- 
ment than  on  the  competency  of  each  individual  proposed. 
But  it  seems  to  me  that  when  a  certain  number  of  persons 
is  to  be  elected  as  an  ofiicial  body,  that  very  principle  is 
the  only  one  that  can  reasonably  be  acted  on.  I  may  con- 
sider A,  perfectly  fit  for  one  of  the  places  to  be  filled, 
provided  only  that  B.  or  C.  should  occupy  another  of  them. 

(a)  Cowp.  530.  (6)  8  B.  &  Aid.  707. 
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Tib  point  on  wkich  the  voter  must  exercise  his  judgment 

ii  not  whether  A.  would  be  a  eood  alderman,  but  whether    _     _ 

The  QuEEir 
i.  and  others  would  form  a  good  board  of  aldermen.     The  «. 

proposer  of  the  list  lays  it  before  the  assembly  as  the  board   Brichtwell, 

irbich  he  recommends.     Each  elector  had  the  opportunity 

)f  proposing  his  own  board,  or  each  those  persons  who 

•ught  in  his  opinion  to  be  elected  at  all  events,  whatever 

thers  may  find  a  seat  there. 

Defendant's  counsel  contended  that,  by  taking  the  votes 
3r  individuals  singly,  the  purpose  of  the  election  might  be 
I  holly  defeated,  as  there  might  be  no  majority  in  favour  of 
ny  one,  though  there  was  one  in  favour  of  the  definite 
lumber.  But  it  is  possible  that  there  might  be  an  equality 
4  v«(es  for  two  or  any  other  number  of  the  candidates  in 
\k»  li&t;  the  probability  is  less,  but  that  is  all. 

Ob  the  part  of  the  crowo^  it  was  al»o  asserted  that  the 
tos^jpatiop  and  election  of  a  member  of  parliament,  the 
BiNkt  solemn  form  of  election  known  to  our  law,  proceeds 
Iways  on  the  single-handed  rule.  This  is  hardly  true  as  a 
miciical  proposition,  for  though  the  nomination  is  separate 
ad  the  shew  of  hands  taken  on  each,  which  may  be  final, 
t  is  not  necessarily  final.  The  freeholder  who  nominates 
f .  io  hopes  that  B.  will  be  his  colleague  is  free  to  ask  for 

poll,  and  vote  against  A,  if  he  sees  that  B.  cannot  suc- 
;eedf  and  that  A*s  colleague  will  neutralize  il.'s  services, 
>r  make  him  an  objectionable  member.  If  the  election  is 
lecided  by  the  poll,  every  voter  has  the  power  of  giving  in 
lU  liat,  and  does  give  it  in  by  voting. for  4,  3,  2,  or  only  1,  if 
le  thinks  proper.  This  is  precisely  what  was  done  in  the 
election  from  which  this  quo  warranto  arose.  The  number 
of  votes  so  taken  affords  a  true  measure  of  the  confidence 
reposed  in  each  and  all  the  candidates  by  the  whole  body  of 
voters. 

The  act  of  the  7  W^^//.  4  and  1  Vict.  c.  78,  which  re- 
ceived the  royal  assent  in  July  1837,  was  passed  after  this 
election,  and  after  this  rule  was  obtained.     It  cannot  there- 

VOL.  II.  E  E 
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fore  as  a  matter  of  law  regulate  what  was  then  done.    But 
the  mode  of  election  there  enjoined  by  the  legislature,  to  be 


V.  observed  hereafter  and  permanently,  cannot  be  considered 

Brightwell.  ^g  opposed  to  the  sound  general  principles  for  conducting 
similar  elections;  and  the  14th  section  makes  the  general 
law  for  the  future  in  exact  conformity  with  the  practice  ob- 
served when  this  defendant  was  elected. 

Rule  absolute. 


FrUtay^  BeNTALL  V.  SYDNEY,  Knt 

A  clerk  of  the  -LlEBT  for  3/.  1  Is.,  owing  to  the  plaintiff  as  senior  deik 

fice  of^hf  ^^"  ^^  ^^^  ^^"^  ^^S  of  ^^^  Court  of  Chancery,  for  the  work 
Court  of  Chan-  and  labour  and  attendances  of  the  plaintiff,  with  divers  rolb 
tends  at ^he'  ^"^  books,  containing  the  inrolment  of  the  admission  o( 
trial  of  a  solicitors  of  the  Court  of  Chancery  aforesaid,  and  other 
subpoena  du«     records,  before  that  time  made  and  bestowed  by  the  pltin- 

ces  tecum  to     jiff  ^g  %\xc\%  senior  clerk,  in  his  niaiesty's  Court  of  Kings 
produce  the  .  j      -^  » 

rolls  of  the        Bench  at  Westminster,  at  the  request  of  the  defendant 

Court,  i&  enu-  fhere  were  also  counts  for  work  done,  money  paid,  and  op 
tied  to  a  rea-  '     ^  . 

sonable  fee  for  an  account  Stated.     Pleas;   1,  nunquam  indebitatus;  2,  si 
tendance  *for "  *^  ^'*  ^^^'>  P^^'^el  &c.,  payment  of  that  sum  in  full  satisfac- 

ahhough  he      tion  and  discharge  of  the  causes  of  action  as  to  ]/.  135.  par* 

attends  per- 

sonally  in  pur-  cel  oCc. 

suanceofihe  ^^  ^y^^  trial  before  Littledale  J.,  at  the  sittings  after 
subpoena,  he  ^    ^  ^  ^ 

produces  the     Trinity  term,  1837,  it  appeared  that  the  action  was  brought 

Court  soUly      ^y  ^^  plaintiff,  under  the  circumstances  more  fully  set  out 
under  the  or-    in  the  judgment,  to  recover  the  balance  of  3/.  1  Is.,  accord- 
Master  of  the    i"S  ^^  ^^^  following  particulars  of  demand  : 
Rolls,  who 

may  annex  a  fee  to  the  production  of  the  rolls;  and,  if  a  party  chooses  to  require 
the  production  of  the  roJIs,  he  is  bound  to  pay  a  reasonable  fee  imposed  by  the  Master 
of  the  Rolls,  and  this,  whether  he  is  aware  of  the  rules  of  the  office  requiring  such  fee 
or  not. 

The  clerk  of  the  Petty  Bag  Office,  in  whose  custody  the  rolls  of  Chancery  are,  is 
entitled  to  recover  for  attendances  in  court  with  the  rolls,  although  he  does  not  pe^ 
sonally  attend  himself 
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1836. 

JoDe  13tb,  Petition^  and  paid  for  order  of  the  Master  of  the 
Rolls  to  produce  the  Solicitors'  Rolls  on  trial  in 
the  Court  of  King's  Bench  at  Westminster 

^—  14thy  Attending  the  Court  of  King's  Bench  with  three 

books  

Paid  cab  hire  and  back  with  books 

15th,  The  like 

16th,  The  like      ...    - 

17th,  The  like •    .    , 

Received  on  account    .    . 


£    i.  d. 


0  19    0 


1839. 


1 
0 
1 
1 
1 


1 

S 
S 
S 


0 
0 
0 
0 
0 


5    4 
1  13 


0 
0 


£3  11     0 

It  appeared  that  the  defendant,  being  desirous  of  pro- 
ducing the  roll  of  solicitors  in  the  Court  of  Chancery,  at 
the  trial  of  a  cause  at  Westminster^  between  Hill  v.  Syd- 
ney (a),  served  the  plaintiff  with  a  subpcena  duces  tecum  to 
produce  the  roll  of  Chancery  solicitors,  and  paid  him  1/.  Is. 
on  service.  The  plaintiff  stated  that  the  rolls  could  not 
be  produced  without  an  order  from  the  Master  of  the 
Rolls^  for  which  a  fee  of  125.  would  be  required,  and  which 
the  defendant  paid.  The  plaintiff  claimed  1/.  Is.  a  day  for 
each  day's  attendance  at  Westminster,  with  2s.  for  cab 
hire,  and  it  was  proved  that  the  rolls  consisted  of  three 
large  volames,  which  required  such  conveyance.  Verdict 
for  the  plaintiff,  subject  to  a  motion  for  a  nonsuit. 

Kelly  having  obtained  a  rule  accordingly,  on  the  autho- 
rity of  Collins  V.  Godefroy  (6), 

Sir  F.  Pollock  and  Hoggins  shewed  cause  in  Easter  term 
last  (c). 


Kelly,  contrs^,  relied  on  the  above  case. 


Cur.  adv.  vult. 


(«)  See  the  case  3  N.  &  P.  1 61.      man  C.  J.,  Littledale^  Patteson  and 
(4)  1  a  &  Ad.  950.  Coleridge,  Js. 

(c)  May  Sod,  before  Lord  Den- 

B  £  2 
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Loird  Denman  C.J.  now  delivered  the  judgment  of  ihe 
Court. — At  the  trial  of  this  cause  before  my  brother  lil- 
iledale,  it  appeared  that  the  defendant  was  desirous  ot 
having  the  rolls  of  the  Court  of  Chancery  to  give  in  eii> 
dence  in  a  cause  of  Hill  v.  Sydney,  and  be  applied  to 
the  plaintiff,  >^ho  was  the  senior  clerk  in  the  Petty  Big 
Office,  to  get  an  order  from  the  Master  of  the  Rolls 
for  their  production^  which  order  the  plaintiff  procured. 
The  plaintiff  was  served  with  a  subpoena  duces  tecum  to 
produce  these  rolls  on  the  trial  of  the  cause,  wbicb  was  set 
down  for  the  14th  June,  on  which  and  the  three  following 
days  one  of  the  clerks  in  the  Petty  Bag  Office  attended  the 
Court  of  Queen's  Bench.  On  the  last  of  those  days  the 
cause  was  tried,  and  the  rolls  were  produced  by  the  clerk, 
and  put  in  evidence.  The  rolls  were  contained  in  three 
folio  volumes,  more  than  he  could  well  carry  from  Chancery 
Lane  to  Westminster,  and  he  carried  them  backwards  and 
for\^  ards  in  a  coach.  In  the  office  of  the  Petty  Bag  the 
ordinary  common  law  business  of  the  Court  of  Chancery  is 
transacted.  There  are  three  principal  clerks  in  the  Pettj 
Bag  Office,  and  they  have  no  salaries,  but  are  paid  by  fees: 
they  jointly  appoint  a  deputy  clerk,  who  has  a  fised  salary, 
and  he  appoints  clerks  who  are  paid  by  him.  The  plaintiff 
is  the  senior  of  the  three  principal  clerks,  and  as  such  be  is 
entitled  to  the  custody  of  the  rolls  in  the  Court  of  Chan- 
cery. It  is  the  official  business  of  the  plaintiff  to  produce 
the  rolls  by  himself  or  his  clerk,  generally  by  his  clerk,  and 
that  business  belongs  exclusively  to  him,  and  he  alone  re- 
ceives all  the  fees  and  emoluments  which  arise  in  respect 
of  it ;  but  some  branches  of  the  business  of  the  Petty  Bag 
are  paid  by  fees,  which  are  divided  amongst  the  three  prin- 
cipal clerks. 

When  the  subpoena  was  served  and  order  obtained,  one 
guinea  was  paid  for  attendance  and  125.  for  the  order:  and 
the  sum  which  the  plaintiff  sought  to  recover  in  this  action 
was  three  guineas  for  three  days'  further  attendance  after 
the  first  day,  and  85.,  being  Zs.  a  day  for  four  days*  coach 


TRINITY  TERM,   II  VICT.  419 

The  derk  saw  the  defendant  at  his  office  the  first         1839. 

clerk  asked  the  defendant  if  he  was  to  attend  on  the 
g  day :  the  defendant  said,  "  certainly/'  The  clerk 
le  defendant  for  the  fees  for  the  next  day's  attend* 
be  defendant  said  there  was  a  great  probability  of 
le  not  being  tried  that  day>  but  it  would  the  follow- 
.  and  that  the  fees  should  then  be  paid  altogether, 
rk  at  a  subsequent  time  told  the  defendant  that  the 

bad  desired  him  to  say  that  if  he,  the  defendant, 
lay  the  plaintiflf  the  fees  claimed,  the  plaintiff  would 
my  costs.     The  defendant  said,  if  Mr.  Bentall  had 

to  have  waited  till  the  cause  of  Hill  and  Randall 
ey  was  settled,  that  then  the  fees  would  have  been 
It  it  was  only  on  that  principle  that  he  resisted, 
peared  that  in  the  year  1743  Lord  Hardwicke,  then 
mcellor,  made  orders  as  to  fees  in  the  offices  in  the 
>f  Chancery,  and  amongst  those  in  the  Petty  Bag 
there  was  a  direction,  **  For  attending  with  any 
>ot  of  the  office  the  clerk  attending  is  to  be  paid  a 
ble  fee,  according  to  the  time  of  such  attendance.*' 
;e  was  given  that  for  between  forty  and  fifty  years 
I  a  day  had  been  regularly  paid  for  attending  a  court 
3  rolls,  and  it  had  occurred  hundreds  of  times,  and 
id  been  known  to  be  resisted  but  once. 
Kelhf  applied  for  a  nonsuit,  which  my  learned  bro- 
re  him  leave  to  move  for.  The  rule  was  argued  last 
id  it  was  urged,  on  the  part  of  the  defendant,  that 
i  must  be  governed  by  Collins  v.  Godefroy{a),  where 
irt  held,  upon  a  review  of  the  cases  and  the  con- 
a  of  the  statute  of  5  Eliz.  ch.  9»  sect.  12,  that  an 
toes  not  lie  for  compensation  to  a  witness  for  loss  of 

attendances  upon  a  subpoena ;  though  the  plaintiff 
as  an  attorney,  and  contended  that,  he  being  a  pro- 
I  man,  the  rule  ought  not  to  apply  to  him. 
IS  also  contended  that  the  subsequent  promise  to 

(a)   1  B.  &  Ad.  950. 
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1839.        pay  made  no  difference,  if  there  was  no  original  coDsideit- 
tion  for  the  demand,  as  was  held  in  Colling  v.  Godefroy{(i\ 
and  that  Lord  Hardwicke  had  no  right  to  impose  a  fee  bj 
which  the  king's  subjects  could  be  bound,  and  that,  if  be 
had  such  right,  the  defendant  ought  to  have  bad  notice  o( 
the  fee :  and  that,  as  the  plaintiff  accepted  aenrice  of  the 
subpoena  without  telling  the  defendant  that  be  did  not  con- 
sider himself  bound  by  the  common  obligation  of  the  service 
of  the  subpoena,  but  that  he  should  require  payment  ac- 
cording to  Lord  Hardwicke*8  order,  he  cannot  now  insist 
that  he  stands  on  a  different  footing  from  any  person  who 
is  served  with  a  subpoena.    And  it  was  also  contended  that 
the  plaintiff,  not  having  personally  attended  on  the  produc- 
tion of  the  rolls,  is  not  entitled  to  the  fee. 

We  think  that  the  rolls  of  the  Court  of  Chancery  cannot 
be  taken  out  of  the  court  to  be  given  in  evidence  as  a  mat- 
ter of  course,  and  that  neither  the  Master  of  the  Rolls,  nor 
the  plaintiff,  as  the  senior  clerk  in  the  Petty  Bag  Office, 
would  be  compellable  to  produce  them  on  a  subpoena 
alone,  but  there  must  be  an  order  of  the  Master  of  the 
Rolls  for  that  purpose.  These  records  are  open  to  public 
inspection,  and  any  body  wishing  for  a  copy  of  them  may 
have  it  in  the  usual  way  upon  paying  for  it,  or  a  party  may, 
if  he  prefers,  apply  to  the  Master  of  the  Rolls  for  an  order 
that  the  rolls  themselves  should  be  produced,  and  he  is  io 
the  habit  of  granting  such  orders,  but  he  would  not  suffer 
the  rolls  to  be  carried  out  of  the  office  by  any  body  but  ooe 
of  the  officers  of  the  couM.  And  it  is  not  reasonable  that 
the  officers  of  the  Court  should  leave  their  duties  for  the 
purpose  of  carrying  these  rolls  wherever  a  party  in  a  cause 
may  wish,  without  being  paid  for  their  trouble  and  attend- 
ance. And  whether  Lord  Hardwicke  had  a  right  to  con- 
stitute legal  fees  by  his  orders  or  not,  yet  this  was  a  fee 
which  was  so  far  optional  with  those  who  wanted  the 
records  out  of  the  office,  that,  as  they  were  not  entitled  to 
have  them  out  of  the  office  of  right,  but  only  on  an  applica- 

(a)  1  B.  &  Ad.  950. 
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tioo  to  the  Master  of  the  Rolls,  if  they  chose  to  have  them,         1839. 
iey  were  bound  to  pay  for  them  a  reasonable  fee,  accord- 
Qg  to  the  terms  imposed  by  Lord  Hardwicke. 

These  orders  of  Lord  Hardwicke  of  1743  are  stated  in 
kames'  Orders  in  Chancery,  369,  and  the  part  which  re- 
tes  to  a  clerk  of  the  Petty  Bag  Office  attending  with  the 
cords  is  iu  p.  404. 

The  obligation  to  attend  the  Court  arises  no  doubt  from 
e  subpoena;  but  that  subpoena  is  served  upon  a  person 
boy  in  the  ordinary  course  of  things,  is  not  primarily 
lund  to  attend  to  it :  it  originates  with  the  Master  of  the 
olls^  and  he  or  the  Chancellor  may  very  reasonably  say 
at  be  will  not  grant  an  order  for  the  carrying  the  rolls  to 
\d  fro  unless  the  officers  are  paid  for  their  trouble :  and 
s  think  we  are  not  to  confine  the  necessity  of  obeying  the 
ibpoena  to  the  service,  as  in  Co/lms  v.  Godefroy  {a) ;  but 
s  must  also  look  to  the  order  of  the  Master  of  the  Rolls. 
e  think  it  not  necessary  that  the  defendant  should  have 
A  notice  of  any  order  of  the  Chancellor  as  to  a  remune- 
tion  to  the  officer  of  the  Petty  Bag.  If  a  defendant, 
itead  of  applying  for  an  examined  copy  of  such  part  of 
e  rolls  as  he  wants,  chooses  to  get  an  order  for  their  pro- 
iction,  he  must  be  supposed  to  be  cognizant  of  the  rules 

the  office  in  that  respect,  and  which,  independent  of 
>rd  Hardwicke's  order,  has  prevailed  between  forty  and 
tj  years;  and  there  was  no  necessity  for  the  plaintiff  to 
I  him  that  he  relied  upon  the  order  of  the  Master  of  the 
^lls,  and  did  not  consider  himself  bound  by  the  obligation 
the  subpoena  as  in  ordinary  cases ;  and  the  statements  of 
5  defendant  on  two  occasions  are  quite  sufficient  to  shew 
It  be  was  acquainted  with  the  custom  of  the  office.  We 
ink  it  no  objection  to  the  plaintiff's  right  to  recover,  that 

did  not  personally  attend :  according  to  the  custom  of 
s  office,  the  duty  of  producing  the  records  was  cast  upon 
n,  but  there  was  nothing  personally  requiring  his  attend- 
ee :  it  was  the  same  thing  whether  one  of  the  clerks  or 

(o)  1  B.  &  Ad.  950. 
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another  had  the  custody  of  the  rolls  to  produce,  at  longii 
they  were  in  the  keeping  of  the  oflScers  of  the  Court  of 
Chancery.  In  fad  the  plaintiff  scarcely  ever  persona\\5 
attended ;  but  the  fee  was  due  to  the  plaintiff,  whichever  of 
the  clerks  attended.  Indeed  it  is  singular  enough,  as  to  tke 
Petty  Bag,  that  if  issue  be  joined  the  Chancellor  delivers 
the  record  with  his  own  hands  to  the  King's  Bench,  to  be 
there  tried:  4  Inst.  80,  1  Eq.  Cas.  Abr.  I£8.  But,  if  the 
record  be  delivered  by  the  clerk  of  the  Petty  Bag,  it  will  be 
well  removed,  for  that  may  be  said  to  be  a  propria  mcffa 
of  the  Chancellor,  which  is  done  by  his  officer :  1  £q.  Cat. 
Abr.  128,  1£9. 

We  think  therefore  this  case  does  not  fall  within  ColUm 
V.  Godefroy{a)\  for  the  plaintiff  does  not  attend  merely  in 
consequence  of  the  subpoena,  for  that  alone  would  not  have 
been  sufficient  to  compel  him  to  produce  the  rolls,  but  be 
attends  in  consequence  of  the  order  of  the  Master  of  the 
Rolls  and  the  subpoena  together;  and  we  think  that  the 
plaintiff  is  entitled  to  recover  a  reasonable  compensatioo 
for  his  attendaiKe  on  the  production  of  the  rolls.  The  rule 
therefore  must  be  discharged. 

Rule  discharged. 

(a)  1  B.  &  Ad.  950. 


Friday, 
June  7th, 

The  plaintiff 
sold  the  de- 
fendants a 


Williams  v.  Burgess  and  Another. 

Assumpsit.     The  declaration  stated,  that  whereas  od 

8cc.  in  consideration  that  the  plaintiff,  at  the  request  of  the 

mare  for  20/.,    defendants^  would  sell  and  deliver  to  the  defendants  a  certain 

that  if  she         naare  of  the  plaintiff's^  which  the  plaintiff  then  supposed  to 

should  prove 

with  foul  the  defendants  should  re-dellver  her  on  payment  hy  the  plaintiff  of  1 2/.  Tlie 
defendants  accepted  the  mare ;  but  refused  to  re-deliver  her,  on  proviug  with  foal,  Av 
12/.: — Held,  in  an  action  for  not  re  delivering,  that  the  contract  did  not  amount  to  two 
contracts,  one  of  snle  and  the  other  of  re-sale,  but  was  one  conditional  contract,  as  the 
same  thing  was  to  be  re-delivered  which  had  been  accepted  by  the  defendants,  and 
that  their  acceptance  was  sufficient  to  take  the  case  out  of  the  17th  section  of  the  sta- 
tute of  frauds. 
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bein  foaly  for  a  certain  price,  to  wit,  20/.,  subject  to  a  cer-         i839. 

tliii  condition  iu  that  behalf,  that  is  to  say,  that,  if  the  said      ^^^'v^^^ 

Williams 
mare  should    prove   to   be  in  foal,   they,  the  defendants,  «. 

i&ould,  on  the  request  of  the  plaintifF,  and  on  payment  to      Buroess 

tiiem  by  the  plaintiff  of  12/.,  return  and  redeliver  the  said 

Dare  to  the  plaintiff,  they,  the  defendants,  promised  the 

plaiiitiff  that  they  would,  if  the  mare  should  prove  in  foal. 

Ml  the  request  of  the  plaintiff,  and  on  payment  to  them  of 

i8/«9  faithfully  observe  the  said  condition,  and  return  to  the 

ilaintiff  the  mare.     Averment  of  the  sale  and  delivery  by 

lie  plaintiff,  that  the  mare  shortly  afterwards  proved  to  be 

vitb  foal,  and  plaintiff  tendered  the  19,1.  and  requested  the 

mmre  to  be  returned,  which  the  defendants  refused. 

Plea,  the  general  issue,  on  which  the  defendant  Burgess 
joined  issue,  the  other  defendant  suffering  judgment  by  de- 
fault. 

On  the  trial,  before  Parke  B.,  at  the  York  summer  as* 
riies,  1837,  the  case  was  proved  as  alleged  in  the  declaration. 
It  was  then  objected  for  the  defendant  that  the  contract,  for 
the  breach  of  which  the  action  was  brought,  amounted  to  a 
contract  of  resale ;  and  that,  as  it  amounted  to  the  sale  of 
goods  of  the  value  of  10/.,  it  required  a  note  in  writing 
bj  £9  Car.  £,  c.  3,  s.  ]?•  The  learned  baron  was  of  opinion 
that  the  agreement  to  return  the  mare,  if  she  proved  with 
foal,  was  part  of  an  entire  contract,  which  had  been  exe- 
cuted, so  that  the  case  was  not  within  the  statute.  Leave 
was  reserved  to  enter  a  nonsuit  on  this  point,  if  the  Court 
should  be  of  the  contrary  opinion,  and  it  was  left  open  to 
Ibe  plaintiff  to  object  that  the  point  could  not  be  taken 
under  the  general  issue.     Verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  in  the  following  Mi- 
chaelmas term, 

jilexander  now  shewed  cause.  The  promise  to  redeliver 
the  mare  was  a  mere  qualification  of  the  original  contract, 
which  was  executed  by  the  delivery  and  payment  of  the 
price,  so  that  the  case  is  excepted  from  the  operation  of  'J9 


Williams 

V. 
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1839.         Car.  2,  c.  3^  s.  17.   The  law  on  this  point  is  to  be  found la 

Phillips  V.  Bistolli  (a),    Smith  v.  Surman  (6),  Hanson  t. 

Armitage  (c),  and  Tempest  v.  Fitzgerald,  (d),  all  which  cases 

BiRGFss       ure  consistent  with  the  position,  that  the  contract  in  tins 
and  another.  ■ 

case  was  executed.  [Knowlts.  No  question  will  arise  cm 
that  part  of  the  case,  but  it  is  contended  that  there  are  tvo 
contracts,  and  that  the  contract  of  redelivery  has  not  been 
executed,  so  that  it  is  not  taken  out  of  the  statute,]  The 
identical  thing  sold  was  to  be  returned  on  certain  condi- 
tions. In  fVatts  V.  Friend  (e),  the  plaintiff  agreed  to  sup- 
ply the  defendant  with  a  quantity  of  turnip-seed,  which  the 
defendant  was  to  sow  on  his  own  land,  and  sell  and  deliver 
the  whole  of  the  seed  produced  therefrom  to  the  plaintiff  at 
a  price  agreed  upon.  The  plaintiff  supplied  the  seed,  which 
the  defendant  sowed,  but  he  afterwards  refused  to  sell  the 
produce  to  the  plaintiff,  and,  as  it  amounted  to  10/.  in  value, 
the  contract  was  held  to  be  within  the  statute.  But  there 
the  contract  was  to  sell  a  different  thing  from  that  which 
had  been  delivered  by  the  plaintiff.  Here  the  contract  was 
to  sell  the  same  thing  which  was  to  be  returned  condi- 
tionally,  and  there  was  an  actual  delivery,  Elmore  v.  Stone (J)^ 
Chaplin  v.  Rogers  (g). 

It  is  unnecessary  to  argue  as  to  the  admissibility  of  the 
objection,  under  the  general  issue,  as  the  point  is  now  be« 
fore  this  Court  in  Jones  v.  Flint  (h)y  and  before  the  Court  of 
Exchequer  in  Buttermere  v.  Hayes  (i). 

Knowles,  contrs^.  The  question  is  not  whether  there  vas 
a  sufficient  delivery,  but  whether  there  were  not  two  dis- 
tinct contracts,  one  of  sale  and  the  other  of  resale.  If 
there  were  two  contracts,  there  should  have  been  a  note  io 
writing  of  the  contract  of  resale,  as  there  could  not  have 

(fl)  2  B.  &  C.  511 ;  iS.C.  3  D.  &  (e)  10  B.  &  C.  446;  S.  C.  5 

R.  8^3.  Mann.  &  R.  439. 

{b)  9  B.  &  C.  56 1 ;  5.  C.  4  Mann.  (/)  1  Taunt.  45& 

&  R.  455.  (g)  1  East,  19«. 

(c)  5  B.&  Aid.  577;  S.C.  1  D.  (A)  Poit,  in  the  sittings  after 

&  R.  128.  term. 

(<0  3  B.  &  Aid.  680.  (i)  Not  yet  reported. 


Williams 
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inj  delivery  under  that.     [Littledale  J.  Suppose  the 

contract  had  been  in  writing,  and  required  a  stamp, 

two  stamps  have  been  necessary?]     It  is  not  neces-  v. 

>  go  that  length.     The  contract  may  be  good  for  that       Burgess 
,        ^  i/         o  and  another. 

8  to  which  the  statute  has  been  observed,  and  bad  for 
ler  part,  as  in  Wood  v.  Benson  {a).  Suppose  the  con- 
elated  to  two  horses — that  on  the  mare  proving  with 
le  defendants  were,  on  receipt  of  12L,  to  give  the 
ff  another  horse ;  that  part  of  the  contract  would  be 

the  statute.  There  is  no  difference  between  such  a 
ind  the  giving  the  plaintiff  a  foal  on  the  terms  de- 

upon.  Again,  suppose  the  position  of  the  parties  to 
versed,  and  that  the  defendants  sued  the  plaintiff  for 
ig  to  take  back  the  mare  and  to  pay  \2L,  the  de- 
Its  would  fail  for  want  of  a  note  in  writing,  for  the 
iff  would  then  be  in  the  position  of  the  buyer,  and 
would  have  been  no  acceptance  by  him  so  as  to  satisfy 
itute.  The  acceptance  under  one  contract  could  not 
smed  an  acceptance  under  the  other.  There  is  no 
lity,  therefore,  if  one  party  is  to  have  a  right  of  en- 
g  the  contract  which  the  other  has  not.  In  Watts  v. 
i{b)  the  plaintiff  agreed  to  supply  turnip -seed,  the 
ce  of  which  the  defendant  was  to  sell  to  the  plaintiff. 
>nly  difference  between  that  case  and  the  present  is, 
16  plaintiff  there  agreed  to  st/pp/y  instead  of  to  sell, 
at  difference  could  not  affect  the  ground  of  decision, 

was  that  the  acceptance  originally  did  not  satisfy  the 
e  with  respect  to  that  part  of  the  contract  which  was 
'ards  to  be  performed  by  the  defendant. 

the  other  point  on  the  pleadings  is  before  the  Court 
>ther  case,  it  is  unnecessary  to  argue  it  now;  but 
Y  be  observed  that  the  phraseology  in  section  17  of 
tatute  of  Frauds  is  not  the  same  as  in  other  sections; 
is  not  say  that  the  contract  which  does  not  comply 
U  provisions,  shall  be  ''  void,"  but  merely  that  it  shall 
be  allowed  to  be  good.*' 

S  Tyrr.  93 ;  &  C.  2  C.  &  J.  (6)  10  B.  &  C.  446;  5.  C.  6 

Mann.  &  R.  43V. 
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Lord  Den  MAN  C.  J. — It  is  not  necessary  to  consider 
the  question  whether  the  Statute  of  Frauds  must  be  pleaded 
specially.     This  is  the  case  of  one  entire  conditional  con- 
tracty  which  is  exempted  from  the  operation  of  that  statute 
by  the  acceptance  under  it.     In  Watts  v.   Friend  {a)  tbe 
defendant  had  not,  under  his  contract,  to  deliver  the  same 
thing  which  be  bad  accepted  from  the  plaintiff. 

LiTTLEDALE  J. — This  is  an  entire  contract,  and  the 
condition  was  part  of  it.  There  is  no  contract  for  resale  of 
the  mare,  but  merely  for  taking  it  back  on  certain  terms. 
It  resembles,  in  this  respect,  the  case  of  a  horse  sold  oo 
trial,  and  if  found,  within  a  specified  time,  to  have  certain 
defects,  to  be  returned,  on  the  plaintiff  paying  back  part  of 
the  purchase  money.  If  a  stamp  were  necessary  at  all  to 
an  agreement  on  a  sale  of  this  kind,  one  stamp  would  bare 
been  enough. 

Patteson  J. — I  am  of  the  same  opinion.  There  wai 
no  contract  for  resale  in  this  case;  it  was  for  a  sale  on  the 
terms  of  returning  the  mare,  if  she  proved  with  foal,  oo  the 
plaintiff  returning  part  of  the  price.  The  tests  suggested 
by  the  defendants'  counsel  do  not  present  any  difficulty  to 
my  mind.  It  was  said,  first,  suppose  the  thing  to  be  deli- 
vered by  the  defendant  had  been  different  frojn  the  thng 
accepted  by  him  ?  The  answer  is,  it  was  the  same  thing. 
It  was  said,  secondly,  suppose  the  case  had  been  reversed, 
and  that  the  defendant  sued  the  plaintiff?  If  it  had  been  so, 
the  defendant  would  have  had  merely  to  state  the  actual 
circumstances  of  the  case,  and  the  action  would  have  beea 
sustainable  by  him.  In  Watts  v.  Friend  (a)  the  thing  to  be 
sold  by  the  defendant  was  different  from  that  of  which  there 
had  been  an  acceptance  by  him ;  and  W^ood  v.  Benson  (b) 
establishes  nothing  more  than  that  there  may  be  two  con- 
tracts, one  good  and  the  other  bad,  on  the  same  pieceof  paper. 

Williams  J.  concurred. 

Rule  discharged. 

(a)   10  B.  &  C.  446;  .S\  C.  :>  (b)  STyrr.  93;  5.C.  3C.&J. 

Mann.  &  U.  439.  94. 
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1889. 

GaREY  V.  PyKE.  Saturday, 

June  Qth, 

for  goods  sold  and  delivered,  for  work  and  mate-  On  proof  of 

I         J    I* 

1  on  an  acconnt  stated.    Pleas :  nunquam  indebitatus  ^f^clolherm 
)ff,  support  of  an 

B  trial  before  Lord  Denman  C.  J.,  at  the  sittings  qq^^^i  for  a 
cfaaelmas  term^  1837>  in  London,  it  appeared  that  sailor's  bill, 

>  I  M     >    1  Ml    i-        1     I        ^l'*5  defendant 

m  was  brought  to  recover  a  tailors  bill,  for  clothes  putinanogree- 
to  the  defendant,  and  the  plaintiff  proved  a  delivery  ||!®"^  if^^^j^h 
othes  in  question.     The  defendant  put  in  the  follow-  plaintiff,  by 
anient,  which  was  signed  by  both  parties,  and  con-  a^ed^ha" 
hat  the  plaintiff  must  be  nonsuited :  the  defendant 

should  recom- 
>randum  of  agreement,  made  this  Slst  day  of  December,  1835,  mend  custom- 

Hugh  Fyke,  of  &c.,  law  agent,  and  G.  D.  Oarey,  of  &c.,  «"^**.J^® 

thereby  the  said  Hugh  Pyke,  being  in  his  capacity  of  law  and  ™g:^-j  -  ^g- 

;ent  enabled  to  advance  the  interests  of  persons  engaged  in  centage  on 

commerce,  hereby  agrees,  at  the  instance  and  request  of  the  their  accounts; 

).  Garey,  to  introduce  a  few  of  his  friends  and  connexions  as  s"^^  P®*"  cent- 

to  the  said  G.  D.  Garey,  upon  the  express  condition  that  he  ®^?   d  b^  ih" 

},  D.  Garey  agrees  to  allow  to  the  said  Hugh  Pyke^  for  bis  defendant  in 
id  exertions,  a  fee  of  ten  per  cent,  upon  the  gross  amount  of  clothes,  to  be 

ss  and  connexions  t>enerally  introduced  by  or  from  him  the  ordered  from 

tk       I    *    ►'AT 

h  Pyke  to  the  said  G.  D.  Garey,  and  on  any  other  connexion  r^®  h    d  f    d 

ly  be  introduced  throngh  the  medium  of  the  aforesaid  con-  ^^^  f^^^  ^j^^ 

id  friends  of  the  said  Hugh  Pyke  to  the  said  G.  D,  G«n^,he  to  time  as  he 

be  allowed  a  like  fee  of  ten  per  cent. ;  and  it  is  hereby  under-  might  want  the 

:  such  allowance,  remuneration  or  fee,  is  to  be  received  by  the  same,  and  that 

k  Pyke  in  clothes,  to  be  ordered  by  him  the  said  Hugh  Pyke,     r  ««cQunt- 

to  time,  as  he  may  want  tbe  same,  and  that  a  settlement  of  should  take 

between  the  said  parties  shall  take  place  every  six  months,  or  place  between 

:hest  in  twelve  months."  ^*>e  parties 

every  six 

ordship  was  of  opinion  that  the  plaintiflf  must  be  "^^l^^^Zt^ 
d,  but  directed  the  jury  to  find  a  verdict  for  the  in  twelve 
damages  60/.  I65.,  giving  the  defendant  leave  to  u^i^  onThis 

agreement, 

Campbell  A.  G.  having  obtained  a  rule  accordingly  Uy  on  the 
insuing  Hilary  term,  Flattf  who  was  to  have  shewn  plaJ^^iff  to 

ot  being  present^  the  Court  desired  to  hear  settlement  of 

accounts  had 
been  coroe  to,  and  that  no  action  lay  till  the  expiration  of  twelve  months. 
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1839.  Sir  •/.  Campbell  A.  6.  and  Busby ^  in  support  of  tbe  nik 

The  meaning  of  this  agreement  was,  that  there  should  be 
periodical  accounts  taken  between  the  parties,  at  whidb 
times  it  is  conceded  that  an  indebitatus  count  would  bate 
been  maintainable  for  any  balance  found  due,  but  it  never 
was  contemplated  that,  immediately  after  the  delivery  of 
clothes  to  the  defendant,  the  plaintiff  might  sue  him  for 
goods  sold.  It  is  evident  that,  although  goods  bad  been 
delivered  to  the  defendant,  the  balance  of  accounts  might 
have  been  in  his  favour.  By  the  terms  of  the  agreement, 
it  appears  that  the  goods  are  not  to  be  paid  for,  but  to  be 
delivered  in  satisfaction.  It  is  not,  consequently,  a  cut 
where  a  promise  to  pay  money  on  request  can  be  implied, 
and  therefore  the  declaration  should  have  been  framed  on 
the  agreement. 

JB.  JameSf  contra.  Sheldon  v.  Cox  {a)  is  an  authority  for 
the  plaintiff.  There  the  plaintiff  agreed  to  exchange  a  hone 
warranted  sound  for  a  horse  of  the  defendant's,  and  a  sum 
of  money.  The  horses  were  exchanged,  but  the  defendant 
refused  to  pay  the  money,  pretending  that  the  horse  was 
not  sound,  and  the  Court  held  that  indebitatus  assumpsit 
would  lie  for  the  money.  In  the  present  case,  it  did  not 
appear  that  the  goods  were  delivered  in  pursuance  of  the 
agreement,  or  that  any  recommendations  were  in  fact  made 
by  the  defendant.  For  it  will  be  observed  that  it  is  not 
specified  that  all  clothes  were  to  be  delivered  according  to 
the  terms  of  the  agreement,  but  only  that  the  per  centage 
on  any  recommendations  made  should  be  received  in  clothes. 
It  was  therefore  incumbent  on  the  defendant  to  have  shewn 
that  he  recommended  customers  to  the  plaintiff,  so  as  to 
bring  the  clothes  within  the  agreement. 

Lord  Den  MAN  C.  J. — Although  this  agreement  came 
out  in  evidence  on  the  defendant's  case,  I  think  we  must 
look  upon  it  as  the  first  thing  proved  between  the  parties. 

(a)  3  B.  &  C.  4«0;  5.  C.  5  D.  &  B.  «7r. 
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Then  on  proof  of  clothes   having  been  delivered  to  the         1839. 
de/eodanty  the  inference  necessarily  is  that  they  were  sup- 
plied under  the  agreement,  and  the  plaintiff,  in  order  to 
biog  himself  within  the  agreement,  might  very  easily  have 
Mipplied  the  proofs,  if  he  really  were  entitled  to  sue. 

Little  DALE  J. — If  there  had  been  no  stipulation  in  the 
agreement  as  to  the  periodical  balances  to  be  struck,  I 
ihould  have  thought  the  plaintiff  was  entitled  to  recover  in 
this  action.  The  agreement  made  by  the  defendant  is  to 
introduce  his  friends  to  the  plaintiff,  upon  the  express  con- 
dition that  the  plaintiff  is  to  allow  the  defendant  a  fee  of 
ten  per  cent,  upon  the  gross  amount  of  all  business  intro- 
duced by  him,  such  fee  to  be  received  by  the  defendant  in 
clothes,  to  be  ordered  by  the  defendant  from  the  plaintiff, 
and,  if  the  agreement  had  stopped  there,  I  think  the  plaintiff 
might  have  sued  the  defendant  for  any  clothes  delivered, 
and  that  it  would  have  lain  on  the  defendant  to  shew  that 
such  clothes  were  delivered  to  him  as  a  fee  and  remunera- 
tion. But,  inasmuch  as  the  agreement  specifies  that  there 
shall  be  a  settlement  of  accounts  between  the  parties  every 
six  or  at  farthest  twelve  months,  I  think  it  was  incumbent 
on  the  plaintiff  to  shew  that  there  had  been  such  a  settle- 
ment, and  that  it  was  not  competent  to  him  to  bring  an 
action  at  all  till  the  end  of  twelve  months. 

Patteson  J. — On  this  record  it  lay  on  the  plaintiff  to 
shew  that  a  debt  existed.  Without  doubt,  if  no  agreement 
existed,  the  proof  of  delivery  of  the  goods  would  be  suffi- 
cient. On  the  agreement  being  put  in,  it  appeared  that 
the  defendant  was  to  have  a  certain  per  centage  in  clothes, 
and  perhaps,  if  it  had  stopped  even  there,  and  goods  had 
been  proved  to  have  been  delivered,  the  onus  of  proof 
would  not  have  shifted,  and  the  defendant  might  have  been 
called  upon  to  meet  a  primft  facie  case.  But  the  agreement 
specifies  that  a  settlement  of  accounts  shall  take  place  every 
twelve  months,  which  shews  that  it  was  not  intended  that, 
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as  soon  as  clothes  were  delivered,  exceedii^  by  any  nil 
amount  the  commission  due,  an  action  should  lie,  but  tkit 
the  accounts  of  the  parties  should  go  on  concurrently  tSl 
the  end  of  the  year,  when  a  final  balance  should  be  strock. 
No  debt  therefore  existed  till  after  a  settlement,  and  it  liy 
on  the  plaintiff  to  prove  that  a  settlement  had  been  come  to. 


Williams  J.— The  question  lies  in  a  narrow  compasi, 
viz.  whether  the  defendant  is  indebted  in  the  maimer  and 
form  stated  in  the  declaration,  which  alleges  that  the  dodies 
were  delivered  to  the  defendant  to  be  paid  for  on  requeiL 
As  soon,  however,  as  the  agreement  is  put  in,  it  appears 
t4iat  the  obligation  to  pay  on  request  would  only  arise  an<ier 
special  circumstances,  and  therefore  it  was  incumbent  oa 
the  plaintiff  to  prove  that  those  circumstances  had  occorrd. 

Rule  absolute  for  a  nonsuit 


Tuetday, 
June  1 IM. 

Where  the 
defendant,  an 
attornejr,  re- 
quested the 
plaintififto  ex- 
ecute a  bail- 
bond  to  the 
sherifif  for  a 
client  of  the 
defendant, 
and  promised 
to  indemnify: 
—Held,  that 
it  was  a  pro- 
mise to  answer 
for  the  debt  or 
default  of  ano- 
ther, within 
the  4th  section 
of  the  Statute 
of  Frauds. 


Geebn  V.  Cresswelu 

T[1E  declaration  stated  that  on  the  2d  February,  1836,  » 
writ  of  capias  ad  respondendum  was  issued  against  one 
Hadlej/,  at  the  suit  of  John  Reay,  in  an  action  on  promises; 
that  the  writ  was  iudorsed  for  bail  for  35/.,  and  that  the 
sheriff  arrested  Had/ey  under  it,  and  that  thereupon,  in  con* 
sideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  become  bail  and  surety  for  the  said  Hadley,  and 
would  as  such  bail  and  surety  seal,  and  as  his  act  and  deed 
deliver  to  the  said  sheriff,  his  certain  writing  obligatory,  com- 
monly called  a  bail  bond,  in  the  penal  sum  of  70/.  to  be 
paid  to  the  said  sheriff  8cc.,  that  the  defendant  then  pro- 
mised the  plaintiff  that  he,  the  defendant,  would  save  harmless 
and  indemnify  the  plaintiff  from  all  payments,  damages,costs 
and  expenses  which  the  plaintiff  should  or  might  incur  &c.) 
by  reason  of  so  becoming  bail  for  the  said  Hadhy.      Aver- 
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;hat  the  plaintiff  did  give  to  the  sheriff  his  bail  bond, 
iHadley  did  not  cause  special  bail  to  be  put  in  above, 
\f  the  said  bail-bond  was  forfeited,  and  afterwards^ 
on  &c.|  was  assigned  by  the  sheriff  to  the  said  Reay, 
sreupon  afterwards,  to  wit,  on  &c.,  commenced  an 
igainst  the  now  plaintiff  in  the  Court  of  Exchequer, 
overed  against  the  plaintiff  75/,  5s.,  as  well  for  &c. 
int,  that  Reay  afterwards  sued  out  a  fi.  fa.  against 
w  plaintiff  upon  the  said  judgment,  and  that  the 
f  was  obliged  to  pay  98/.  6s,  to  release  his  goods, 
»  that  the  defendant  had  not  saved  harmless  and  in- 
ed  the  plaintiff  8cc. 

i :  1.  Non  assumpsit.  2.  That  the  promise  in  de« 
n  mentioned  was  a  special  promise  to  answer  for  the 
id  default  of  another  person,  and  that  there  was  no 
snt  in  writing,  according  to  the  statute  in  such  case 
ud  provided.  Replication  :  That  the  said  promise 
;  a  promise  to  answer  for  the  debt  or  default  of  ano- 
rson  modo  et  form&, 

le  trial  at  the  Warwickshire  Spring  assizes  1837,  be- 
irk  J.,  it  appeared  that  one  Reay  having  issued  a 
capias  ad  respondendum  against  Joseph  Uadley,  the 
pplied  to  the  defendant,  who  was  an  attorney  at 
;ham,  and  by  the  evidence  of  the  plaintiff's  wit- 
the  plaintiff  agreed,  at  the  request  of  the  defendant, 
>me  bail  for  Hadley  to  the  sheriff,  on  the  defend- 
rbal  promise  to  indemnify  the  plaintiff.  The  plaintiff 
that  he  executed  the  bail  bond  ;  that  Hadley  failed 
n  special  bail ;  that  the  plaintiff  was  sued  on  the 
id,  and  that  execution  issued  against  him,  on  which 
98/.  The  counsel  for  the  defendant  contended  that 
I  a  promise  within  the  Statute  of  Frauds,  and  called 
es  to  prove  that  the  defendant  never  did  make  the 
i  in  fact.  The  jury  found  for  the  plaintiff  damages 
le  learned  judge  ruling  that  this  was  not  a  promise 
iie  Statute  of  Frauds* 

II.  F  F 
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Ooulburn  Serjt.,  having  obtained  a  rule  for  a  new  trial 
on  the  ground  of  misdirection, 

Balguy  shewed  cause  on  a  former  day  in  this  term  (a), 
and  relied  on  Thomas  v.  Cook  {b),  and  the  dictum  of  Bayltjf 
J.  there,  that  the  statute  does  not  apply  in  cases  of  an  in- 
demnity, which  is  all  that  a  bail  bond  amounts  to.  In  thii 
case  Hadleif*s  debt  was  due  to  Reay,  and  not  to  the  plain- 
tiflf. 


Goulbourn  Serjt.  and  Mellor  contri.  The  principle  itid 
down  by  Ballet/  J.  in  Thomas  v.  Cook(b),  is  too  general  to 
be  supported,  Anderson  v.  Hayman  (  c)  and  Maison  v. 
Wharam  (d )  were  both  contracts  of  indemnity,  but  the 
Court  held  that  they  were  promises  to  answer  for  the  debt 
or  default  of  another.  At  one  time  it  was  thought  that  if 
there  was  no  debt  subsisting  at  the  time,  the  statute  did  not 
apply,  Jones  v.  Cooper  (e);  but  in  the  two  cases  above 
cited  it  was  held  that  there  was  no  such  distinction.  It  hu 
also  been  sometimes  said  that,  if  there  is  a  new  consideration 
for  the  promise,  it  does  not  fall  within  the  statute,  but  it  is 
obvious  that  this  distinction  is  not  sound,  for  in  all  sach 
promises  there  must  be  a  new  consideration,  or  it  would  be 
nudum  pactum.  The  true  rule  is  laid  down  by  the  last  edi- 
tors of  Wins.'s  Saunders  (f),  •'  whether  each  particular  case 
comes  within  this  clause  of  the  statute  or  not  depends  not 
on  the  consideration  for  the  promise,  but  on  the  fact  of  the 
original  party  remaining  liable,  coupled  with  the  absence  of 
any  liability  on  the  part  of  the  defendant  or  his  property,  ex- 
cept such  as  arises  from  his  express  promise."  The  inquiry, 
therefore,  in  this  case  must  be,  whether  the  original  liability  of 
Hadley  remained  after  the  bail  bond  was  given.  Now  Fishtr 


(a)  June  4th,  before  Lord  Den- 
man  C.  J.,  Littledale,  Patteson, 
and  WUliana,   Jb, 

(b)  8  B.  &  C.  728;  S.  C.  3 
Mann.  &  R.  444. 


(0  1  H.  Bl.  120. 
id)  2  T.  R.  120. 

(e)  Cowp.  22T. 

(J)  1  Wms.  Sound.  211,  c  note 
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▼•  Fallow$(a)  proves  distinctly  that,  where  a  party  becomes        1339. 
bail  for  another,  the  contract  is,  that  *'  the  principal  engages      '^^^/''^ 
to  indemnify  the  bail  from  all  expenses  fairly  arising  from  his  9. 

aitaation  as  bail;"  Hadky  therefore  was  primarily  liable.  Cresswell. 
It  is  true  that,  if  one  bail  procure  another  to  join  him  as 
surety,  with  a  promise  to  indemnify,  the  promise  need  not 
be  in  writing,  because  there  is  a  primary  liability  in  the 
party  making  the  promise,  and  that  must  have  been  the 
ground  of  decision  in  Thomas  v.  Cook{b).  [Paiteson  J. 
I  do  not  see  '^  whose  debt  or  default''  it  could  be  in  Thomas 
V.  Cook(b)  but  the  defendants  own.  His  request  to  the 
plaintiff  to  join  in  the  bond  was  founded  on  a  consideration 
moving  from  himself.]  That  is  so,  and  therefore  all  dis* 
cussion  on  Bayley  J.'s  dictum  is  unnecessary.  [Lord  Deti" 
man  a.  The  difference  in  this  case  is,  that  the  defend- 
ant was  neither  principal  nor  co-surety.]  A  promise  by  a 
stranger  for  the  debt  or  default  of  another  is  clearly  within 
the  statute.  In  Buckmyr  v.  Damall{c\  where  the  defend- 
ant promised  that,  in  consideration  the  plaintiff  would  deliver 
a  gelding  to  J.  £.,  J.  E.  should  redeliver  it ;  it  was  held  to 
be  a  promise  for  another,  and  within  the  statute.  In  Wit 
liams  V.  Leaper(d)  and  Edwards  v.  Kelly  {e),  and  that  class 
of  cases  where  there  has  been  a  promise  to  pay  the  debt  of 
another,  but  it  has  been  held,  that  the  promise  was  original 
and  not  collateral,  the  ground  of  decision  was,  that  the  debt 
of  the  original  debtor  had  been  extinguished,  and  in  Thomas 
V.  Williams  (f),  where  those  cases  were  reviewed,  the  prin- 
ciple on  which  they  were  decided  is  pointed  out.  They  also 
cited  Kirkham  v.  Marter  (g),  Fish  v.  Hutchinson  (h),  and 

1  Selw.  N.  P.  842  (9th  ed.) 

Cur»  adv.  vult. 

Lord   Denman  C.  J,  now  delivered  the  judgment  of  the 

(a)  5  Esp.  171.  (e)  6  Mna.  &  S.  204. 

(b)  8  B.  &  C.  728;    S.  C.  3  (/)  10  B.  &  C.  644;   S.C.  5 
Mamn.  &  R.  444.                                Mann.  &  R.  625. 

(c)  2  Lord  Raym.  1085.  (g)  2  B.  &  Aid.  613. 

(d)  2  Wils.  308.  {h)  2  Wils.  94. 
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18S9.         Court.     After  stating  the  facts,   his  lordship  continued  as 
follows  : — The  promise  in  effect  is,  "  If  you  will  become 
V,  bail  for   Hadley^  and  Hadlei/,  by  not  paying  or  appearing 

Cresswell,  forfeits  his  bail  bond,  I  will  save  vou  harmless  from  all  the 
consequences  of  your  becoming  baiU  If  Hadiey  fails  to 
do  what  is  right  towards  you,  I  will  do  so  instead  of  him." 
If  there  had  been  no  decisions  on  the  subject,  it  would  ap- 
pear impossible  to  make  a  reasonable  doubt  that  this  is 
answering  for  the  default  of  another.  The  case  most  relied 
on  by  the  plaintiff  is  that^f  Thomas  v.  Cook  (a),  where  this 
Court  held,  that  a  promise  of  B.  to  hold  A.  harmless  against 
the  consequences  of  his  entering  with  B,  and  C,  at  BJs 
request,  into  a  joint  bond  to  indemnify  D,  against  debts  dae 
from  C.  and  D.  was  binding,  though  not  in  writing,  Bayky 
and  Parke  3s* f  the  only  judges  present,  saying  that  a  pro- 
mise to  indemnify  does  not  fall  within  the  words  or  policj 
of  the  statute. 

But  the  reasoning  in  this  case  does  not  appear  to  us  sa- 
tisfactory in  support  of  the  doctrine  there  laid  down,  which, 
taken  in  its  full  extent,  would  repeal  the  statute  ;  for  every 
promise  to  become  answerable  for  the  debt  or  default  of 
another  may  be  shaped  as  an  indemnity  ;  but  even  in  that 
shape  we  cannot  see  why  it  may  not  be  within  the  words 
of  the  statute. — Within  the  mischief  of  the  statute  it  most 
certainly  falls,  Adams  v.  Dansey  (Jb)  does  not  bear  out  the 
general  doctrine.  That  was  a  promise  by  one  parishioner 
to  indemnify  another  against  the  consequences  of  resisting  a 
claim  of  tithe.  This  is  not  becoming  responsible  for  debt 
or  default  of  any  other,  but  merely  promising  to  pay  what  the 
promisee  may  lose  by  defending  the  promisor's  interest  in  a 
suit. 

In  some  of  the  cases  the  language  employed  seems  to 
assume  that  the  debt,  default  or  miscarriage,  must  have 
been  incurred  at  the  time  of  making  the  promise.  But  the 
common  case  of  becoming  responsible  for  goods  supplied 
to  another  on  the  faith  of  that  promise,  and  of  course  after  it, 

(a)  8  B.  &  C.  7S8;  S.  C.  3  Mann.  &  R.  444.         (6)  6  Bii^.  606. 
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hews  that  criterion  to  be  inadmissible.  A  distinction  M'as 
Iso  hinted  at^  from  the  circumstance  of  Hadle^^s  debt  being 
tue  to  a  third  person,  and  the  default  therefore  incurred 
owards  him,  not  towards  the  bail ;  but  here  again  is  the 
uroaise  of  an  intention  in  the  legislature,  which  none  of  its 
anguage  bears  out.  And,  besides,  may  it  not  be  said  that 
he  arrested  debtor,  who  obtains  his  freedom  by  being  bailed, 
ndertakes  to  his  bail  to  keep  them  harmless,  by  paying 
he  debt  or  surrendering  ? 

There  does  not  appear  any  objSttion  to  the  test  laid  down 
n  the  note  to  1  Wm$s,  Saunders,  2\\  c,  and  it  is  decisive  in 
avor  of  the  objection.  The  original  party  remained  liable, 
jid  the  defendant  incurred  no  liability,  except  from  his 
Tomise. 

Rule  absolute(a). 

(a)  Sec  1  Ry.  &  Moo.  348 
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Sandys  v.  Hodgson.  Tuetday, 

•p  June  1  l/A. 

1  ROVER  for  a  dog.     Pleas:    1.  that  the  dog  was  not  xhe defendant 

he  property  of  the  plaintiff  modo  et  fornrl     2.  Not  guilty,  had  brought 
\.  That  defendant,  by  leave  of  the  plaintiff,  converted  and  actionsoftro- 

lisposed  of  the  dog  modo  et  forma  &c.    Replication  takine  *'cr  for  a  dog 

^  ®  ^       ,  ®  at  the  same 

ssues  on  the  first  and  second  pleas;  new  assignment  to  assizes 

he  third  plea  of  a  different  conversion.     Pleas  to  the  new  ®i^"l*'  i'  ""^ 
^  B. ;  in  ilie  ac- 

isflignment,  1,  not  guilty;  2,  leave  and  license.  tion against^. 

At  the  trial  before  ColtmanJ.,  at  the  Lancashire  Summer  yerjjjj.^  f^^ 
issizes,  1837,  it  appeared  that  at  the  previous  Spring  assizes  ^^^>  <o  be  re- 
he  defendant  had  brought  two  actions  of  trover  for  the  dog  (,»  consent,  on 
n  question,  one  against  Dowbiggin,  the  other  against  the  -^-  gj*^*"?  ."P 

>re8ent  plaintiff.     In  both  actions  the  issue  was  as  to  the  the  action 

against  R.,  B, 
>btained  a  verdict.  At  the  trial  of  these  actions  the  dog  was  in  the  possession  of  Bm 
K  few  days  after  the  trials,  JB.  gave  the  dog  in  question  to  A,  for  the  purpose  of  deliver- 
Qg  up  to  the  defendant,  with  Is.  damages.  A,  accordingly  gave  up  the  dog,  and  at  the 
he  same  time  B.'s  attorney  gave  the  defendant  notice  that  the  dog  belonged  to  B.  and 
leinanded  possession ;  the  defendant  refused :  Held,  on  trover  afterwards  brought  by  B» 
br  the  dog,  that  B,  bad  not  estopped  himself  from  recovering  by  enabling  A,  to  give  poi« 
itttioD  of  the  dog  to  the  defendant. 


436 


1839. 


Sandys 

V, 

Hodgson. 


CASES  IN  THE  QUEEN  8  BENCH, 

property  in  the  dog.  la  the  first  action  tried,  Hodgson  s. 
Dowbiggin,  the  plaintiff  obtained  a  verdict  for  50/.  damagei, 
subject  to  be  reduced  to  Is.  by  consent,  on  the  dog  beiif 
given  up  to  Hodgson.  In  the  second  action,  Hodgum  ?. 
Sandj/s,  Dowbiggin  was  called  as  a  witness  for  the  defend- 
ant, and  proved  that  the  dog  had  been  his,  and  that  he 
had  given  it  to  the  defendant  Sandys;  the  verdict  there- 
upon passed  for  the  defendant  Sandys.  It  also  appeared 
that  at  the  trial  of  these  actions  the  dog  was  in  the  posses- 
sion of  Sandys.  A  few  days  after  the  Spring  assizes,  a  Mr. 
PooUf  who  had  been  the  attorney  both  of  Sandys  and  Dm* 
biggin,  in  the  above  actions,  accompanied  by  DowbiggiHf 
called  upon  Hodgson,  and  Dowbiggin  thereupon  gave  up 
the  dog  to  Hodgson  with  one  shilling;  Poole  at  the  same 
time  gave  Hodgson  a  written  notice  that  the  dog  belonged 
to  Sandys,  and  demanded  possession  of  it,  Hodgson  required 
time  to  consider  the  demand,  and  on  a  subsequent  demand 
being  made  by  Poole,  refused  to  give  up  the  dog.  It  also 
appeared  that  Sandys  had  ordered  the  dog  to  be  taken  to 
Dowbiggiti  in  order  to  be  given  up  to  the  defendant  Hodg- 
son. On  these  grounds  it  was  contended  for  the  defendant 
that  Sandys  had  parted  with  his  property  in  the  dog,  and 
that  the  defendant  was  entitled  to  a  verdict.  Evidence  >vas 
also  tendered  to  shew  that  the  dog  never  had  been  the  pro- 
perty of  Dowbiggin.  The  verdict  passed  for  the  plaintiff, 
and  the  learned  judge  gave  leave  to  move. 

Addison  obtained  a  rule  accordingly  to  enter  a  verdict  for 
the  defendant,  or  for  a  new  trial  or  nonsuit,  in  the  ensuing 
Michaelmas  term,  and  cited  note  (6)  to  1  Wms.  Sound.  299) 
Oakley  v.  Davis  {a),  and  Bailey  v.  Culvertoell  (b). 


Creswell  and  Alexander  shewed  cause  on  a  former  day  in 
this  term  (c).  The  question  is,  whether  the  order  by  Sandyt 
to  give  up  the  possession  of  the  dog  to  Hodgson  vested  the 

(a)  16  East,  82.  (c)  June  6tb,  befure  Lord  Den- 

(6)  8  B.  &  C.  448;   S.  C.  2      manC,J.,LiUledal€,Fait€Son^d 
Maon.  &  R.  564.  WUUamSf  Js. 
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properly  in  the  latter.  The  judgment  obtained  by  Hodgson 
agminst  Dowbiggin  was  not  that  Dowbiggin  sliould  make 
good  title  to  the  dog  to  Hodgson:  if  it  had  been  so,  and 
Sandyn  had  consented  to  such  title  being  made,  it  might  be 
cootended  that  Sandys  had  parted  with  tlie  property.  But 
the  terms  of  the  verdict  were  merely  that  Dowbiggin  should 
deliver  up  the  dog  to  Hodgson,  If  the  dog  had  been  in 
Dowbiggin's  possession  at  the  time  of  trial,  his  delivering 
ap  the  possession  then  could  not  affect  the  right  of  Sandys, 
bow  then  can  the  consent  of  Sandi/s  to  his  delivering  up 
possession  affect  his  title?  It  is  clear  from  the  evidence 
that  Sandys  authorized  the  possession  only  to  be  given  up, 
not  the  property;  if  therefore  Dowbiggin  gave  up  more,  he 
eiceeded  his  authority.  If  it  should  be  attempted  to  deny 
that  there  was  sufficient  proof  of  conversion,  M^Combie  v. 
Davits  (a),  shews  clearly  that  any  exercise  of  control  over 
a  chattel  with  a  knowledge  that  it  belongs  to  and  is  claimed 
by  another  is  a  conversion.  In  that  case  it  was  held,  that  the 
accepting  an  assignment  from  a  party  who  had  no  property 
in  the  goods,  and  refusing  to  deliver  them  up  to  the  owner 
oo  demand  is  a  conversion.  The  cases  cited  on  moving  for 
die  rule  do  not  appear  applicable. 


Sandys 

V, 
HODQSON. 


Addison  (with  whom  was  fV.  H.  Watson)  contr^.  The 
verdict  ought  to  be  entered  for  the  defendant.  By  the 
coonivaDce  of  Sandys,  a  trick  was  played  upon  Hodgson 
m  order  to  defraud  him  of  the  benefit  of  the  verdict  he 
had  obtained  against  Dowbiggin.  Fraud  is  as  much  dis- 
eoantenanced  in  a  court  of  law  as  in  a  court  of  equity.  As 
dierefore  Sandys  enabled  Dowbiggin  to  deal  with  the  dog 
in  question  as  his  own,  and  thereby  to  defeat  HodgsotCn 
rights,  the  rule  of  law  is  applicable  which  estops  him  from 
aabseqnently  setting  up  any  claim  of  his  own,  Pickard  v. 
Sean  (b),  and  3  Bac.  Ahr.  Fraud  (B).  In  that  work  many 
cases  are  cited  which  bear  upon  the  present.     Thus,  where 


(a)  6  East,  538. 


(b)  2  N.  &  P.  488. 


Sakdys 

V. 
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1839.  a  mother  being  absolute  owner  of  a  term,  allowed  her  son  to 
declare  that  the  term  was  to  come  to  him  at  her  death,  and 
witnessed  a  deed  whereby  he  disposed  of  the  reversion,  it 
Hodgson.  ^^^  j^^j^j  jj,j|j  g[jg  ^^s  compellable  to  make  good  the  set- 
tlement (a).  So  if  il.  has  a  prior  incumbrance  on  an  estate, 
and  is  a  witness  to  a  subsequent  mortgage,  but  does  not 
disclose  his  own  incumbrance,  this  is  a  fraud  in  him,  for 
which  his  incumbrance  shall  be  postponed,  3  Bac.  Abr. 
774,  (7th  ed.)  If  this  case  had  come  before  the  Court 
of  Chancery,  equity  would  have  compelled  Safidys  to  make 
title  to  Hodgson,  but  ex  dolo  non  oritur  actio,  and  therefore 
Sandy$  cannot  be  permitted  to  sue  in  a  Court  of  law. 
[Patteson  J .  I  do  not  see  how  Sandys  could  be  a  party  to 
any  fraud,  unless  he  consented  to  the  verdict  passing  for 
the  plaintiff  in  Hodgson  v.  Dowbiggin,  which  is  not  very 
likely,  as  tiiat  would  be  giving  a  victory  over  himself.]  The 
fraud  of  Sandys  consisted  in  enabling  Dowbigpn  to  defeit 
Hodgson  of  his  claim  to  50L  by  giving  an  illusory  posses- 
sion of  the  dog  for  five  minutes. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — On  tiie  trial  it  was  contended,  that  Sandi/i 
conduct  precludes  him  from  setting  up  any  claim  of  pro- 
perty in  the  dog,  as  it  plainly  led  Hodgson  to  believe  it  his, 
Hodgson's,  property,  and  recourse  was  had  to  the  principle 
lately  expounded  in  Pickard  v.  Sears  {b),  which  runs  through 
many  cases  in  equity,  and  is  thus  stated  by  Sugden  (V.  &  F. 
726.)  ''  If  a  person  having  a  right  to  an  estate  permit  or 
encourage  a  purchaser  to  buy  it  of  another,  the  purchaser 
shall  hold  it  against  the  person  who  has  the  right."  But  I 
cannot  apply  that  doctrine  to  the  case  before  us,  because  I 
do  not  perceive  how  Sandys  induced  Hodgson  to  become 
the  purchaser  of  the  dog,  for  in  the  first  place  he  did  not 
become  the  purchaser,  but  only  established  a  right  of  ac* 
tion  against  Dowbiggin  as  a  wrong-doer;  and  2dly,  Sandys 

(a)  Huntden  v.  Cheifneyy  2  Vern.  150  (6)  $  N.  &  P.  488. 
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lunot  be  said  to  have  persuaded  him  that  he  admitted  his 
tie,  baviog  himself  so  lately  claimed  to  hold  the  dog  against 
im.  If  indeed  it  had  been  proved  that  Hodgson  was  in- 
uced  by  Sandys^  conduct  to  enter  into  a  disadvantageous 
ompromise  of  the  action^  there  might  have  been  some 
lifference;  but  we  do  not  know  that  it  was  such.  Hodg" 
tm  may  have  entitled  himself  to  recover  the  dog  against 
Dawbiggin,  and  it  would  then  be  just  to  enter  a  verdict 
or  what  may  be  the  whole  amount  of  the  damages  laid  in 
he  declaration,  called  penal  dam  ages,  to  compel  restitution. 
3ut  the  fact  of  conversion  may  have  entitled  Hodgson  to 
ID  more  damages  than  the  is,  actually  paid.  And  this 
irraogemeut  between  them,  as  far  as  appears,  was  wholly 
odependent  of  the  question  of  property  as  between  Sandys 
uid  Hodgson,  For,  though  Sandys  may  have  claimed 
hrougb  Dowbiggin,  there  is  no  inconsistency  in  supposing 
bat  Dowbiggin  was  in  such  a  position  towards  Hodgson  as 
o  have  no  defence  against  him,  and  yet  that  Sandys  was 
entitled  as  owner  to  recover  it  from  Hodgson. 
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Rule  discharged. 


Collins  t.  Yewens.  WednesdaVf 

June  12M. 
HUMFREY  in  Easter  term  last  had  obtained  a  rule  call-      i.  Where  a 

*       *  LI 

ng  upon  the  plaintiff  to  shew  cause  why  the  defendant  should  ^[u  ^Jres^d 

by  a  sherifT's 
ifficer  without  a  warrant,  detainers  lying  in  the  sheriff's  office  have  no  operation  against 
lim,  whilst  he  is  in  such  illegal  custody,  and  therefore  he  is  entitled  to  his  discnarge 
igainst  all  detainers,  but  he  is  not  privileged  during  such  time  from  arrest  on  any  valid 
varrant. 

2.  A  sheriff's  officer  cannot  justify  an  arrest  made  without  a  warrant  by  procuring  a 
varrant  previously  issued  to  another  sheriff's  officer,  but  not  executed,  to  be  delivered 
o  himself  with  his  name  inserted  after  the  arrest. 

S.  A  prisoner  who  has  been  illegally  arrested,  is  entitled  to  his  discharge  out  of  cus« 
ody  on  the  detainer  of  the  plaintiff,  although  there  has  been  no  collusion  between  the 
Hurty  making  the  arrest  and  the  plaintiff. 

4.  QuarCf  whether  a  party  may  be  arrested  on  a  ca.  sa.,  which  has  been  issued  more 
ban  a  year,  and  on  which  a  previous  sheriff  has  returned  **  non  est  inventus,"  without 
VTivihg  the  judgment  by  scire  facias;  sembU,  that,  as  the  3  &  4  Will,  4,  c.  67>  s.  9,  enacts 
bat  the  writ  shall  be  returnable  upon  execution,  and  does  not  specify  any  limit,  no 
cire  facias  is  necessary. 
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not  be  discharged  out  of  custody  as  to  the  above  actioD,  he 
having  been  illegally  arrested,  and  why  the  plaintiff  or  the 
sheriff  of  Middlesex,  or  his  officer,  should  not  pay  the  de- 
fendant the  costs  of  the  arrest,  and  of  the  motion. 

The  affidavit  of  the  defendant,  on  which  this  rule  was 
obtained,  stated  the  following  facts: — On  the  3d  April, 
]  839^  the  defendant  was  at  Messrs.  fVrighU*  banking-house, 
when  Slotfftnafi,  a  sheriff's  officer,  came  in  and  stated  thit 
he  had  a  writ  of  execution  against  hioi,  and  should  take  him 
into  custody  upon  a  warrant  grounded  on  a  writ  of  ca.  a. 
The  defendant  demanded  to  see  the  warrant,  but  Slcwnun 
stated  that  he  had  left  it  at  his  house  in  Cursitor-street 
The  defendant  resisted  the  taking  him  into  custody,  opoD 
which  Slowman,  with  the  assistance  of  two  of  his  followers, 
took  him  forcibly  to  a  lock-up  house  in  Cursitor-street.  The 
defendant  again  demanded  to  see  the  warrant  on  which  he 
was  detained,  but  Slowman  refused  to  produce  it.  On  the 
following  day  the  defendant  instructed  his  attorney  to  a9ce^ 
tain  what  were  the  grounds  of  his  detention,  upon  which 
bis  attorney  produced  to  him  a  warrant  granted  to  the  sheriff 
of  Middlesex  upon  a  ca.  sa.  issued  out  of  this  Court  at  the 
suit  of  the  plaintiff,  on  the  13th  June,  1837>  a  copy  of  which 
was  annexed,  and  which  warrant  had  been  obtained  by 
Slowman  after  the  defendant  had  been  lodged  in  custody  as 
aforesaid.  The  defendant  was  in  custody  of  the  Warden 
of  the  Fleet,  having  been  removed  there  by  habeas  corpus ; 
the  defendant  stated  that  at  the  time  of  the  said  arrest 
of  the  defendant,  Slowman  had  no  warrant  under  the  hand 
and  seal  of  the  Sheriff  of  Middlesex  authorizing  him  to 
arrest  the  defendant.  Some  time  after  the  defendant  bad 
been  in  the  custody  of  Slowman  in  Cursitor-street,  Slowman 
discovered  that  one  Nathan,  another  sheriff's  officer,  held  a 
warrant  against  the  defendant  granted  by  the  said  sheriff  oo 
a  ca,  sa.  issued  in  a  cause  of  Robinson  and  another  against 
the  defendant,  whereupon  Slowman  prevailed  ou  Nathan 
to  deliver  such  warrant  to  him,  indorsed  with  the  following 


TRINITY  TERM,  II  VICT. 

words,  **  not  executed  by  me,  L.  J,  Nathan,  3d  Apr.  1 839/* 
and  obtained  from  the  SherifF  of  Middlesex  the  insertion  of 
bis  own  name,  and  that  of  his  assistant,  in  such  warrant,  upon 
whicb  Slowman  represented  to  the  sheriflf  that  he  had  ar- 
rested the  defendant  on  such  warrant,  and  upon  searching 
for  det^ners  thereon,  the  sheriff  sent  out  of  his  office  four 
sererml  detainers,  one  of  which  was  to  detain  the  defendant 
in  this  cause. 

The  sheriff's  warrant  annexed  to  the  writ,  and  addressed 
to  one  Franks  and  Slowman f  was  dated  ISth  June,  ]837>  and 
purported  to  issue  on  a  ca.  sa.  at  the  suit  of  the  plaintiff. 

The  affidavit  of  the  clerk  of  the  plaintiff's  attorney  stated, 
in  answer,  that  judgment  was  entered  up  in  the  present 
action  £5tb  May,  ISS?,  upon  a  warrant  of  attorney  dated 
17th  January,  1837,  and  on  the  26th  May,  1837  a  writ  of 
ca.  sa.  ¥ras  issued  against  the  defendant,  addressed  to  the 
Sheriff  of  Middlesex.  On  the  28th  September,  1837,  the 
then  Sheriff  of  Middlesex  returned  ^'non  est  inventus'*  to 
the  said  writ,  and  on  28th  September,  1838,  the  then  She- 
riff of  Middlesex  made  a  like  return.  The  judgment  roll  in 
the  action  had  been  carried  into  the  Treasury,  with  the  se- 
veral returns  of  the  said  sheriff  returned  thereon.  It  was 
also  sworn  that  the  defendant  was  not  arrested  by  any  col- 
losion  with  the  plaintiff  and  the  Sheriff  of  Middlesex  or 
Slowman  bis  officer. 

Tlie  under-sheriffs  stated  in  their  affidavit  that  on  the  3d 
April,  IQ39,  they  introduced  the  name  of  Slowman  into  this 
warrant  given  to  Nathan,  as  it  appeared  that  the  writ  had 
not  been  executed,  which  was  a  practice,  as  to  unexecuted 
writs,  that  had  existed  for  many  years  in  the  office,  and  they 
were  not  at  that  time  aware  that  the  defendant  had  been 
arrested  by  Sloioman.  They  also  denied  the  existence  of 
any  collusion  between  Slowman  and  the  sheriff. 
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Kelly,  on  a  former  day  (a)  in  this  term,  shewed  cause  for 

(a)  May  95tb,  before  Locd  Denman  C.  J.,  Lililtdale,  Fattestm,  and 
Williams  Js. 
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the  plaintiff.     The  question  is,  whether  the  plaintiff  is  to 
be  deprived  of  the  benefit  of  his  writ  because  the  defendaot 

r OLLINS 

V.  has  been  illegally  arrested.     It  is  conceded  that,  when  the 

Yeweks.      arrest  has  been  made  by  any  collusion  with  the  detainiag 
creditor,   the  subsequent   detention  is  illegal^    Barratt  v. 
Price  {a).    But  where  there   has  been  no  collusion,  as  in 
the  present  case,  between  the  party  making  the  arrest  and 
the  detaining  creditor,  the  latter  is  not  to  be  deprived  of 
the  benefit  of  his  execution,  however  illegal  the  custody  of 
the  defendant  may  be;  Howson  v.   Walker  (b).     It  is  also 
objected  that  the  judgment  on  which  the  ca.  sa.  of  the 
plaintiff  issued  was  more  than  a  year  old,  and  therefore  that 
it  ought  to  have  been  revived  by  a  scire  facias,  but  the  an- 
swer is  that  the  judgment  roll  in  this  action  has  been  car- 
ried into  the  Treasury  with  the  several  returns  of  the  sheriff 
thereon.     It  is  true  that  there  is  no  testatum  alias  ca.  sa^ 
but  it  is  not  necessary  that  there  should  be,  as  a  ca«  sa.  is  in 
force  under  the  Uniformity  of  Process  Act  until  it  is  exe- 
cuted.    [Paiteson  J.  mentioned  two  late  cases  in  Chancerj, 
Ex  parte  Hawkins  (c).  Ex  parte  Ross  (c).] 

Kennedy  shewed  cause  for  the  sheriff.  When  it  b  said 
that  the  judgment  should  have  been  revived  by  sci.  fa.,  the 
distinction  is  not  borne  in  mind  between  writs  of  execution 
before  and  suice  the  3  &  4  Will.  4,  c.  G7.  Before  that  act 
writs  were  returnable  at  a  day  certain,  now  they  are  return- 
able immediately  upon  execution;  although,  by  rule  of 
Court  the  party  can  be  ruled  at  any  time  to  return  what  has 
been  done  upon  the  writ(d).  A  writ  therefore  is  in  force 
till  it  is  executed.  The  sheriff  ought  not  to  be  called  upon 
to  pay  costs  in  this  case,  as,  where  there  is  jurisdiction, 
no  action  lies  against  the  sheriff  who  executes  the  process 
of  the  Court,  although  the  proceedings  have  been  erro- 
neous; The  Case  of  the  Marshalsea  {e).     Where,  indeed, 

(a)  9  Bing.  566.  {d)  See  Reg.  Gen.  Mich.  T.  3  If. 

(b)  2  W.  Bl.  883.  4,  8. 13. 

(c)  Not  yet  reported.  (e)  10  Rep.  68  b. 


Collins 
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lie  arrest  is  altogether  illegal  and  the  sheriff  is  connected         i839. 

with  it,  he  is  liable;  but  in  that  case  his  privity  must  be 

ihewn  by  producing  his  warrant  to  the  bailiflf,  on  which  the 

irrest  was  made,  Drake  v.  Sikes  {a).     Here  ihe  arrest  was       Yewens. 

made  by  Siowman,  as  a  mere  stranger  to  the  sheriff.    Good- 

mn  v«  Lordon  {b)  shews  that   there  is  no  privilege  from 

urest  at  the  time  of  a  party  being  discharged  out  of  custody 

Ml  a  charge  of  felony.     In  Robinson  v.  Yewtns  (c),   which 

iras  a  similar  application  by  the  defendant  to  the  Court  of 

Exchequer,  that  Court  discharged  the  rule  with  costs. 

Sir  jF.  Pollock  (with  whom  was  Humfrey)  contri^.  In 
2  Arch.  K.  B,  Practice,  686,  (4th  edit.),  it  is  stated  that,  if 
ft  writ  of  execution  has  been  sued  out,  and  regularly  filed 
within  the  year,  another  writ  of  execution  may  be  sued  out 
without  a  sci.  fa.,  otherwise  not.  The  plaintiff,  therefore, 
is  in  this  dilemma,  either  the  arrest  has  been  made  upon 
this  writ,  although  two  sheriffs  have  indorsed  **  non  est  in- 
irentus"  upon  it,  or  else  no  writ  has  been  returned  and  filed 
within  the  year,  and  then  a  sci.  fa.  is  necessary.  [LUtle- 
dale  J.  In  Scoti  v.Wlialley{d)  where  judgment  had  been 
entered  on  a  bond  to  secure  an  annuity,  and  a  fi.  fa.  issued 
for  the  arrears  of  half  a  year,  the  Court  held  that  a  second 
fi.  fsL.  might  be  issued  for  the  arrears  of  the  subsequent 
quarter,  without  reviving  the  judgment  by  sci.  fa.  In  Tay- 
lor V.  Gregory  (e)  it  was  held,  that  to  save  the  statute  of 
limitations  it  was  sufiicient  if  the  writ  was  issued,  and  the 
returns  made  at  any  time  previous  to  the  commencement 
of  the  action,  but  perhaps  there  may  be  a  difference  when 
a  writ  has  been  sued  out  to  save  the  statute.]  The  argu- 
ment on  the  other  side  is,  that  a  ca.  sa.  may  be  kept  for  five 
or  fifty  years  without  being  executed  and  still  be  valid,  but 
that  is  denied.     [Patieson  J.  Formerly  all  writs  were  re- 

(a)  7  T.  R.  113.  (c)  Not  yet  reported.   See  Pear- 

(6)  1  A.  &  E.  378;  S,  C.  3  N.      son  v.  Yezoeni,  5  Bing.  N.  C.  489. 
&  M.  879.  (rf  )  1  H.  Bl.  297 

(e)  5  B.  &  Aid.  489. 
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turnable  on  a  day  certain,  but  now  no  limit  is  fiied  for 
the  return  of  writs  of  execution ;  they  are  made  returoible 
immediately  after  execution.]  As  to  the  denial  of  coUo- 
sion  the  test  to  be  applied  is,  whether  the  party  has  been 
arrested  in  such  a  manner  as  to  induce  the  Court  to  leire 
him  to  sue  out  a  habeas  corpus,  or  to  bring  his  action;  if 
they  would  discharge  him  out  of  custody  in  a  summary  wij, 
the  case  comes  within  Barratt  v.  Price  (a).  In  Spence  t. 
Stuart  (6),  where  a  defendant  attending  before  an  arbitrator 
as  a  witness  was  arrested,  and  the  plaintiff  in  consequence 
of  the  arrest  lodged  a  detainer,  although  the  plaintiff  denied 
any  collusion  with  the  parties  making  the  arrest,  the  Coort 
made  the  rule  for  discharging  the  defendant  absolute  wilh 
costs. 


Hoggins  appeared  for  Slorvman ;  and  J,  W.  Smith f  who 
appeared  for  another  detaining  creditor,  cited  Rose  v.  Tomb- 
linson  (c),  Jacobs  v.  Jacobs  (d),  and  Barclay  v.  Faber{€), 

Cur,  adv.  titlt* 


Richards 

V, 

Yewens. 


RicHAKDs  V.  Yewens. 

This  case,  in  which  a  similar  rule  had  been  obtained  to 
discharge  the  defendant  out  of  custody,  was  ordered  to  stand 
over.  The  facts  will  appear  in  the  judgment  now  delivered 
in  this,  and  the  preceding  case,  by 


Lord  Denman  C.J. — This  was  an  application  to  dis- 
charge a  defendant  out  of  custody,  on  the  ground  that  he 
was  detained  by  the  sheriff  on  a  writ  of  capias  ad  satisfa- 
ciendum at  the  suit  of  the  plaintiff,  having  been  illegally 
arrested  in  the  first  instance  by  one  Slowman,  who  had  no 
warrant;  and  it  does  not  appear  by  the  affidavits  at  whose 
suit  Slowman  professed  to  arrest  him.     Also  on  the  ground 


(a)  9  Bing.  566. 

(6)  3  East,  89. 

(c)  3  Dowl.  P.  C.  55. 


(<f)  3  Dowl.  P.  C.  675. 
(e)  S  B.  &  Aid.  743. 
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bat  no  scire  facias  had  been  issued  to  revive  the  judgment, 
riiich  was  more  than  a  year  old.     It  is  unnecessary  to  give 
ny  opinion  as  to  the  second  objection,  inasmuch  as  we  de- 
ide  in  favour  of  the  defendant  on  the  first.    It  appeared  that 
lowmaiij  who  arrested  the  defendant,  was  one  of  the  officers 
Boaliy  employed  by  the  sheriff,  but  he  had  no  warrant  in 
le  particular  case.     The  defendant  was  taken  to  the  lock- 
p-bouse  of  SloTcman,  and  whilst  he  was  there  Slowman 
btained  a  warrant  in  this  action  at  the  suit  of  the  plaintiff 
Tollins,  on  a  writ  which  was  in  the  office  before  the  arrest, 
at  as  the  warrant  was  issued  subsequent  to  the  arrest  he 
new  that  it  could  not  avail  him ;  therefore  he  applied  to 
me  Nathan,  a  sheriff's  officer,  who  held  a  warrant  against 
Jm  at  the  suit  of  Robinson  and  another  (the  only  warrant 
vhich  appears  to  have  been  issued  before  the  arrest),  and  per- 
oaded  Nathan  to  give  him  up  that  warrant.     Nathan  in- 
lorsed  it  that  it  had  not  been  executed  by  him,  but  Slowman 
)rocured  his  name  to  be  inserted,  and  persuaded  the  sheriff 
bat  defendant  had  been  arrested  under  that  warrant.     The 
general  rule  of  law  undoubtedly  is,  that,  as  soon  as  a  party 
8  arrested  in  one  action  he  is  considered  to  be  in  the  cus- 
:ody  of  the  sheriff  in  all  actions  in  which  writs  have  been 
issued  and  delivered  to  the  sheriff;  for,  as  Lord  Chief  Justice 
Tindal  says,  in  Barratt  v.  Price  (a),  '*  it  would  be  only  an 
die  and  useless  ceremony  to  arrest  the  defendant  in  the 
rest ;  it  would  be  actum  agere."     But  the  Lord  Chief  Jus- 
tice goes  on  to  add,  that,  where  the  sheriff  has  by  his  own 
ict  illegally  arrested  the  defendant,  the  defendant  is  not  in 
cusitody  under  the  first  writ,  he  is  suffering  a  false  impri- 
lonment,  and  such  false  imprisonment,  being  no  arrest  in  the 
ofiginal  action,  cannot  operate  as  an  arrest  under  the  other 
writs  lodged  with  the  sheriff."    It  is  obvious  that  the  same 
observations  will  apply  where  the  first  arrest  is  by  a  mere 
stranger  and  wrong-doer,  for  in  such  case  the  writs  in  the 
sheriff's  office  cannot  operate.    But,  if  in  such  case  a  bailiff 
haring  a  warrant  arrests  the  defendant,  already  illegally  in 

(o)  9  Bing.  570. 
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custody,  without  collusion  with  those  who  so  have  Urn  in 
custody,  such  arrest  is  legal,  inasmuch  as  the  defendant  ii 
not  by  such  illegal  custody  privileged  from  arrest  under 
legal  process ;  and  this  is  the  true  ground  of  decision  in  flov- 
son  V.  Walker  and  Crowden  v.  same(,a);  therefore  if  Nathan^ 
who  had  a  warrant  at  the  suit  of  Rohimon  and  another,  hi 
arrested  defendant  without  collusion  with  Slowman,  while 
he  was  in  Slowman' 8  illegal  custody,  doubtless  the  anrest 
would  have  been  good,  and  all  other  writs  then  in  the 
sheriff's  office  would  have  attached  upon  it.  But  the  case 
here  is  widely  diflferent;  Slowman  is  the  officer  in  both 
actions;  the  present  plaintiff,  Collins,  can  have  no  rights, 
except  through  the  agency  of  Slowman,  to  whom  a  warrant 
on  his  writ  was  directed  after  the  defendant  was  arrested. 
Slowman  makes  no  affidavit,  we  do  not  know  at  whose  suit 
he  professed  to  arrest  the  defendant,  whether  at  the  suit  of 
Collins,  or  Richards  and  another,  or  Robinson  and  another^ 
he  mentioned  no  plaintiff's  name  to  the  defendant,  so  far  as 
the  affidavits  shew,  and  if  we  were  to  hold  this  arrest  or 
detainer  (for  it  does  not  appear  which  it  is)  good»  we  should 
be  authorising  any  sheriff's  officer,  without  a  warrant,  to 
arrest  any  person  against  whom  he  fancied  that  writs  were 
lodged  in  the  office,  and  then  to  cure  the  illegality  of  hb 
original  arrest  by  procuring  warrants  on  the  writs  so  lodged 
— a  speculation  which  cannot  be  endured.  An  affidavit  is 
made  by  the  clerk  of  plaintiff's  attorney,  denying  any  collu* 
sion  with  the  sheriff  or  Slowman,  but  this  is  very  vague,  and 
besides  the  warrant  in  the  action  is  to  Slowman  himself  the 
wrong-doer. 

In  the  case  of  Richards  and  another  v.  Yewens,  the  war- 
rant was  not  directed  to  Slowman,  but  to  one  Willis  a  she- 
riff's officer.  There  is  an  affidavit  by  the  clerk  of  plain- 
tiff's  attorney  denying  all  collusion,  and  this  case  depends 
on  the  question,  whether  under  the  circumstances  the  writ 
which  was  in  the  sheriff's  office  before  the  illegal  arrest 
operated.     We  are  of  opinion  that  it  did  not,  by  reason 

(a)  8  W.  Bl.  883. 


Richards 
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of  the  defendant  not  being  at  any  time  legally  in  custody  isdd. 
of  the  sheriff  under  any  legal  arrest.  Here,  as  in  the  for- 
mer case,  if  Willis  had  arrested  the  defendant  whilst  in  such 
illegal  custody  he  could  not  have  been  discharged,  but  no  Yewens, 
such  arrest  was  made.  We  are,  therefore,  of  opinion  that 
the  rules  must  be  made  absolute  for  discharging  the  de- 
fendant in  both  actions. 

Rule  absolute. 


Stead  v.  Dawber  and  another (ci).  Tuetday, 

Mat/  7lh. 

JJECLARATION,   that  on  the  10th  May,   183G,  the  in  a  written 
plaintiff  and  defendants  agreed  for  the  sale  by  ihe  defend-  contract  wiih- 
ants  to  the  plaintiff  of  a  certain  quantity  of  ground  bones,  the  Statute 
to  be  delivered  on  the  20lh  to  the  22nd  then  instant ;  pay-  ^^ij^""  ^n  1° 
ment  by  acceptance  at  three  months  from  delivery  :  that  on  certain  day, 
the  1 7th  May  the  plaintiff,  at  the  request  of  the  defendants,  ^uctuadng 
gave  them  time  for  delivery  until  the  24lh  May.    Aver-  ^ajuei  to  be 
ment,  that  from  that  time  plaintiff  had  always  been  willing  bill  at  three 
to  accept  and  pay  for  the  bones  by  a  bill  &c.;  that  de-  ^""^^^^*  ^^^ 
fendants  had  notice,  and  on  the  24th  May  were  requested  time  of  delive- 
to  deliver.     Breach;  the  non-delivery,  whereby  the  plain-  ^senceof  the 
tiff  had  been  deprived  of  great  profits,  the  price  of  ground  contract,  and 
bones  having  greatly  risen  between  the  making  of  the  con-  to  substitute 

tract  and  the  refusal  of  the  defendants  to  deliver.  another  day 

.  _,  •«•    !• «  niust  be  in 

Pleas: — 1,  Non-assumpsit.     2,  That  the  plamtiff  did  writing. 

noty  at  the  request  of  the  defendants,  extend  the  time  of 
delivery  until  the  24th  May.  3,  That  the  defendants  had 
no  notice  of  the  plaintiff's  readiness  to  accept.  4,  That 
the  extension  of  the  time  for  delivery  formed  part  of  a  con- 
tract between  the  plaintiff  and  defendants  for  the  sale  of 
goods,  to  wit,  ground  bones,  for  the  price  of  upwards  of 
10/.;  that  the  plaintiff  did  not  accept  any  part  of  the  goods 
sod  virtually  receive  the  same,  nor  give  any  thing  in  earnest 
to  bind  the  bargain  or  in  part  payment,  and  that  no  note  or 

(a)  Decided  in  Easter  term  last. 
VOL.  II.  G  G 
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memorandum  in  writing  of  the  bargain  was  made  aod 
signed  by  the  defendants  or  either  of  them^  or  their  apnt 
lawfully  authorised. 

Replications,  taking  issue  on  the  first  three  pleai,  and 
traversing  that  the  extension  of  time  was  part  of  the  con- 
tract. 

The  cause  was  tried  before  Aldenon  B.  at  the  Yorii 
spring  assizes,  1837,  when  it  appeared,  from  the  bought 
and  sold  notes,  that  about  400  quarters  of  bones  were  to 
have  been  delivered  from  the  20th  to  the  22nd  May,  to  be 
paid  for  by  the  plaintiff's  acceptances  at  three  months  from 
the  day  of  delivery;  that  the  22nd  falling  on  a  Sundij, 
a  conversation  took  place  between  one  of  the  defendant! 
and  the  plaintiff's  agent,  and  that  upon  the  suggestion  of 
the  same  defendant  the  Monday  or  Tuesday  immediately 
following  were  substituted  as  the  days  of  delivery,  and  that 
the  time  for  giving  the  acceptance  was  also  to  be  propor- 
tionately enlarged.  It  appeared  also  that  bones  were  a 
commodity  which  fluctuated  much  in  price,  and  that  be* 
tween  the  10th  May  and  the  12th  June,  which  was  the  end 
of  the  bone  season,  the  price  rose  from  15s.  to  24s,  a  quar- 
ter. On  the  7th  June  delivery  of  the  bones  was  demaaded, 
and  refused.  It  was  objected  for  the  defendants  that,  as 
the  enlargement  of  the  original  contract  was  not  in  writing, 
it  was  void  within  29  Car.  2,  c.  3,  s.  17*  Verdict  for  the 
plaintiff,  with  leave  to  move  to  enter  the  verdict  for  the 
defendants  on  the  first  and  fourth  issues. 

Alexander,  in  Easter  term,  1837»  obtained  a  rule  nisi,  on 
the  authority  of  Gos$  v.  Lord  Nugent  (a). 


Cresiwell  and  Martin  shewed  cause  (6).  The  consent  to 
receive  the  bones  on  one  day  instead  of  another  formed  no 
essential  part  of  the  contract,  and  need  not  therefore  have 
been  in  writing  within  the  statute.  For  this  position 
Cuff  V.  Penn{c)  is  a  direct  authoritf.    The  defendant  in 

(a)  5  B.  &  Ad.  58;  S,  C.  2  N.      fore  Lord  Denman  C.J.,  LUiUdak, 
&  M.  28.  WilUam  and  Coleridge  Js. 

(b)  In  H.  T.  (January  2]5t)  be-  (c)  1  Maa.  &  S.  91. 


Stead 
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lat  case  agreed  by  a  written  contract  to  purchase  of  the 
laintiffs  a  certain  quantity  of  bacon^  to  be  delivered  in  cer- 
Jo  portions  at  stipulated  times,  and^  after  part  had  been  v. 

slivered,  requested  the  plaintiffs^  as  the  sale  was  dull,  not  ^Q^^J^o^r 
i  press  the  delivery  of  the  residue,  to  which  they  assented. 
'he  defendant  was  held  liable  for  not  accepting  within  a 
rasonable  time  afterwards ;  and  Lord  ElUnborough  C.  J. 
bfenred,  in  delivering  the  judgment  of  the  Court, ''  Here 
bat  has  been  done  is  only  in  performance  of  the  original 
>ntract.  It  is  admitted  that  there  was  an  agreed  substi- 
ition  of  other  days  than  those  originally  specified  for  its 
erformance:  still  the  contract  remains/'  That  case  is 
ipported  by  Thrah  v.  Lake  (a),  where  Lord  Kenyan  C.J. 
lied  that,  ''where  parties  by  consent  enlarge  the  time 
ithin  which  an  agreement  is  to  be  performed,  it  is  a  con- 
nuance  of  the  same  contract;  and,  on  a  declaration  on  the 
rigfaial  contract,  performance  in  the  enlarged  time  is  good 
vidence,  and  will  support  the  declaration/'  The  authority 
f  these  cases  has  not  been  shaken  by  Goss  v.  Lord  Nu^ 
ent(jb),  in  which  the  contract  itself  was  varied  by  parol, 
nd  the  plaintiff  himself  in  his  declaration  relied  on  the 
arol  stipulation  as  part  of  the  contract.  The  present 
laintiff  relies  not  on  the  varied,  but  on  the  original  con- 
"act.  How  can  that  be  called  a  part  of  the  contract  which 
(  a  dispensation  of  so  much  of  it  as  relates  to  the  time  of 
efivery  i  The  enlarged  time  was  mere  matter  of  indul* 
ence,  founded  on  no  consideration ;  and  performance  at 
liat  time,  if  not  a  literal  fulfilment  of  the  contract,  would 
e  good  by  way  of  accord  and  satisfaction.  The  defendant 
I  in  this  dilemma ;  if  there  can  be  a  parol  dispensation  of 
lart  of  the  contract,  the  dispensation  forms  part,  and,  if 
bere  cannot,  it  forms  no  part  of  the  contract,  and  is  a  mere 
ullity. 

Alexander  and  Cowling,  contr^.    The  plaintiff  himself 
made  the  variation  of  the  contract  material,  for  he  says 

(a)  1  Esp.  53.  (b)  5  B.  &  Ad.  58;  S.  C.  2  N.  &  M.  28. 
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1839.         that  delivery  was  demanded  on  the  24th  May,  and  refused; 
and  he  makes  an  averment  of  his  readiness  to  pay  on  the 
^4th.     And  there  can  be  no  doubt  that  time  was  of  the 
Dawber      essence  of  the  contract,  for  not  only  do  bones  alter  in 
weight  by  time,  but  they  are  subject  to  great  fluctuaUon  of 
price.     The  time  fixed  for  delivery  is  always  considered  b 
courts  of  law  as  of  the  essence  of  a  contract ;  Sugd.  V.  & 
P.  {a)  and  Rothschild  v.  Hatnifigi  (b) :  and  so  also  in  equitji 
where  the  subject  of  the  contract  is  exposed  to  constsnt 
fluctuation  in  value ;  Doloret  v.  Rothschild (c).   ILUtledak  J. 
Those  cases  relate  to  stock,  which  differs  in  this  respect 
from  other  goods.]     Cuff  v.  Penned)  is  a  case  which  could 
not  now  be  maintained,  except,  perhaps,  on  the  ground  diat 
a  partial  delivery  had  then  taken  place  under  the  varied  con- 
tract, so  as  to  withdraw  it  from  the  operation  of  the  statute. 
In  Cuff  V.  Penn  {d)  and  Warren  v.  Stagg  (e)  the  question 
was  treated  as  one  of  variance  only,  and  no  point  wis 
raised  on  the  statute ;  and  the  latter  case  is  overruled  by 
Littler  v.  Holland  (/).     In  Harvey  v.  Grabham  (g)  the 
plaintiff  declared  for  the  price  of  some  straw,  and  after 
reciting  an  agreement  that  plaintiff  should  grant  and  de- 
fendant take  a  lease  of  lands,  the  straw  upon  which  was  to 
be  valued  by  persons  to  be  named  by  the  parties,  stated 
that  defendant  afterwards  proposed  that  D.  should  value, 
and  that  the  plaintiff  assented.    There  was  a  plea  to  this,  that 
the  first  agreement  was  in  writing,  and  that  the  agreement 
as  to  D.  being  the  valuer  was  verbal  only;  and  the  Court 
held  that  the  waiver  of  the  mode  of  valuation  originally 
agreed  upon  was  not  binding  for  want  of  a  written  memo- 
randum.    In  Stowell  V.  Robinson  (h)  it  was  held  that  the 
day  for  completing  a  purchase  according  to  a  written  con- 
tract cannot  be  waived  orally;  and  in  Greaves  v.  Ashlin(i) 
that  if  a  written  contract  for  the  sale  of  goods  is  silent  as  to 

(a)  9th  ed.  419.  3  T.  R.  590. 

(6)  9  B.  &  C.  470;  5.  C.  4  M.  (/)  S  T.  R.  590. 

&R.  411.  (g)  5  A.&E.61;  <S.C.6N.& 

(e)  1  Sim.  &  St.  590.  M.  754. 

Id)  1  Mau.  &  S.  21.  (k)  8  Bing.  N.  C.  9S8. 

(e)  Cited  in  Uuler  v.  Hoilawf,  (0  3  Campb.  486. 
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the  time  for  their  delivery^  parol  evidence  cannot  be  given 
that  it  was  agreed  that  they  should  be  taken  away  imme- 
diately. In  this  case  time  was  obviously  material^  both  for 
the  reasons  already  assigned^  and  because  the  acceptance, 
to  be  given,  would  run  from  the  time  of  the  delivery  of  the 
goods.  Meres  v.  AnseU(a)  and  Elmore  v.  Kitigscote {b)  are 
also  authorities  generally  for  the  plaintiff.  Some  of  the 
cases  cited  for  the  plaintiff  have  related  to  land  under  the 
4th  section  of  the  statute;  but  the  difference  in  lan- 
guage between  that  and  the  17th  section  is  not  material 
as  regards  the  present  question:  Kenworthy  v.Schofield{c). 
The  argument,  that  because  the  variation  of  the  contract 
was  oral,  it  was  therefore  a  nullity,  is  fallacious.  An  oral 
waiver  of  a  contract  not  under  seal  is  perfectly  good  at 
common  law ;  but  the  statute,  by  affecting  the  remedy  in 
sach  a  case,  renders  the  partial  waiver  in  effect  a  total 
abandonment  of  the  contract,  as  the  original  contract  in 
writing  is  no  longer  the  true  contract,  and  the  varied  con- 
tracty  which  is  the  true  contract,  is  not  in  writing.  Nor 
caa  the  variation  be  called  a  nullity  for  want  of  considera- 
tion^ for  the  enlarged  time  for  giving  the  bill  was  a  good 
consideration  for  the  promise  to  accept  the  goods  at  the 

enlarged  time. 

Cur.  adv.  vulL 
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Lord  Denman  C.  J.,  after  stating  the  pleadings  and  facts 
of  the  case,  now  delivered  the  judgment  of  the  Court  :— 

The  principles  on  which  this  case  must  be  decided  are 
clear  and  admitted :  the  contract  is  a  contract  within  the 
Statute  of  Frauds,  and  cannot  be  proved  as  to  any  essential 
parcel  of  it  by  merely  oral  testimony ;  for  to  allow  such  a 
contract  to  be  proved  partly  by  writing  and  partly  by  oral 
testimony  would  let  in  all  the  mischiefs  which  it  was  the 
object  of  the  statute  to  exclude.  Many  cases  were  cited  in 
the  argument  on  both  sides ;  the  plaintiff's  counsel  relying 


(«)  3  Wils.  975. 

(6)  5B.&C«683;  &  C.  8  D. 


(c)  a  B.  &C.  945;  S.C.  4  D. 
h  R.  550. 
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chiefly  on  Cuff  v.  Penn{a)f  the  defendant  on  Gok$  v.  Lord 
Nugeni  {b)f  the  decision  in  which  it  is  certainly  not  easy  to 
reconcile  with  that  in  the  former  case.  But  it  seems  to  ui 
that  we  are  mainly  called  on  to  decide  a  question  of  fact, 
namely,  what  was  the  intention  of  the  parties  in  the  a^ 
rangement  come  to  for  substituting  the  24tfa  for  the  fi^ad 
as  the  day  of  delivery ;  did  they  intend  to  substitute  a  new 
contract  for  the  old  one,  the  sanue  in  all  other  respects  ei- 
cept  those  of  the  day  of  delivery  and  date  of  the  accepted 
bill  with  the  old  one?  Where  the  variation  is  so  slight u 
in  the  present  case,  and  the  consequences  so  serious,  tbe 
mind  comes  reluctantly  to  this  conclusion;  and  this  re- 
luctance is  increased  by  cousidering  in  how  many  instances 
of  written  contracts,  within  the  Statute  of  Frauds,  slight 
variations  are  made  at  the  request  of  one  or  other  of  the 
parties,  without  the  least  idea  at  the  time  of  defeatii^  the 
legal  remedy  or  the  original  contract.  But  the  same  prio* 
ciple  must  be  applied  to  the  variation  of  a  day  and  a  week, 
or  a  month ;  and  it  seems  impossible  to  suppose  that  when 
the  plaintiff  had  agreed  to  substitute  the  24th  for  the  22Dd, 
either  party  imagined  that  an  action  could  be  brought  far  t 
a  non-delivery  on  the  22nd,  or  that  a  delivery  on  the  24th 
would  not  be  a  legal  performance  of  the  contract  existing 
between  them.  It  was  urged  by  plaintiff's  counsel  that  the 
defendant's  argument  reduced  him  to  an  inconsistency,  that 
he  alleged  on  the  one  hand  an  alteration  of  the  contract  by 
parol^  and  yet  on  the  other  asserted  that  such  alteration  by 
parol  could  not  be  made.  But  this  is  in  truth  to  confound 
the  contract  with  the  remedy  upon  it.  Independendy  of 
the  statute,  there  is  nothing  to  prevent  the  total  waiver  or 
the  partial  alteration  of  a  written  contract,  not  under  seal, 
by  parol  agreements ;  and  in  contemplation  of  law  such  a 
contract  so  altered  subsists  between  these  parties;  but  die 
statute  intervenes,  and  in  the  case  of  such  a  contract  takes 
away  the  remedy  by  action.  It  cannot  be  said  that  the 
time  of  delivery  was  not  originally  of  the  essence  of  this 

(a)  1  Mau.  &  S.  21.        (b)  5  Bi  &  Ad.  58;  8.  C.  S  N.  &  M.  S& 
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Dontract.  The  evidence  shews  that  the  value  of  the  article 
vas  fluctuatiDg,  and  the  time  of  payment  was  to  be  caten- 
ated from  the  time  of  delivery.  Where  these  circumstances  v, 
jxist,  it  cannot  in  strict  reasoning  be  argued,  as  was  said  by  i^^jj^other 
Liord  Ellenborough  in  the  case  of  Cuff  v.  Penn  (a),  *'  that 
he  contract  remained,  although  there  was  an  agreed  substi- 
ation  of  other  days  than  those  originally  specified  for  its 
performance.'*  Nor  does  any  difficulty  arise  from  the  want 
tf  consideration  for  the  plaintiff's  agreement  to  consent 
o  the  change  of  days,  for  the  same  consideration  which 
existed  for  the  old  agreement  is  imported  into  the  new 
igreement,  which  is  substituted  for  it. 

Putting  therefore  that  construction  on  what  passed  be- 
ween  these  parties  which  best  effectuates  their  intention, 
uid  giving  also  full  effect,  as  we  ought,  to  the  salutary  pro- 
risions  of  the  Statute  of  Frauds,  we  think  that  this  giving 
)f  time  was  parcel  of  the  contract,  and  consequently  that 
lie  verdict  on  the  fourth  plea  should  be  entered  for  the 

lefendants. 

Rule  absolute  to  enter  verdict  for 

defendants  on  the  fourth  issue. 

(a)  1  Mau.  &  S.  21. 


Bastard  v.  Smith  and  others.  Monday, 

_^  May  9,1th. 

iiRLE  had  obtained  a  rule  to  shew  cause  why  the  taxa-  Where  a  wit- 
don  of  the  plaintiff's  costs  should  not  be  reviewed.  The  "o^ansS"^ 
irause  had  been  tried  before  Tindal  C3.,  at  the  Devon  and  explaia 

,  ^^_,         ,  .        ,      ,        .        ...  .   .        ancient  docu- 

mmmef  assizes,  1837,  and  involved  an  mquiry  mto  amming  ^^^^g  ^^\^ 

:«i8Cam  alleged  to  prevail  in  the  county.     A  witness  from  20,  H.  T.  4 
.      ^,  ,,  „,  .  11         1         •  1  ^      WuL  4,  does 

the  Chapter  House,  Westmmster,  attended  at  the  trial  for  not  apply,  and 

the  purpose  of  producing  and  proving  a  great  number  of  *^**  2i'^*d' 
office  copies  of  ancient  records  in  Latin  and  Norman  French,  although  no- 
M  evidence  for  the  plaintiff,  and  for  the  purpose  of  trans-  hw  not^wn 
atiDg  the  same,  and  also  for  the  purpose  of  watching  and  given» 
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explaining,  if  necessary,  the  documents  and  translations  o( 
documents  offered  in  evidence  for  the  defendants.   The 
defendants,  who  were  entitled  to  begin,  put  in  evidence 
many  ancient  documents,  but  it  was  ultimately  deemed  un- 
necessary to  produce  any  evidence  on  behalf  of  the  plaintiff. 
The  verdict  passed  for  the  plaintiff.     On  the  taxation  of 
costs  the  Master  allowed  to  the  plaintiff  the  costs  of  the 
witness's  attendance.     This  was  objected  to,  on  the  ground 
that  no  notice  had  been  given,  under  rule  20,  H.T.  4  WillA, 
to  admit  that  the  copies  with  which  the  witness  attended 
were  true  copies  of  the  original  records,  so  that  the  origt- 
nal  records  might  have  been  inspected  by  the  defendants 
before  trial. 


Sir  J,  Campbell  A.  G.  and  ilf.  Smith  now  shewed  cause. 
Rule  20,  II.  T.  4  Will.  4,  does  not  apply  to  this  case.  By 
rule  7,  H.  2  Will,  4,  the  expense  of  a  witness  attending  to 
prove  the  handwritittg  to  or  execution  of  any  written  instru- 
ment, stated  upon  the  pleadings,  is  not  to  be  allowed,  unless 
notice  has  been  given  to  admit;  and  the  subsequent  rule 
extends  the  same  provision  to  "  any  written  or  printed  do- 
cument," whether  stated  on  the  pleadings  or  not.  The  ob- 
ject of  the  rule  therefore  is  merely  to  dispense  with  proof  of 
execution,  and  not  with  proof  of  their  custody  or  with  their 
production :  and  the  witness  did  not  attend  for  the  above 
purposes  only,  but  to  give  translations  and  explanations  of 
ancient  documents,  and  to  check  and  explain  the  evidence 
adduced  for  the  defendants.  A  translation  is  a  species  of 
oral  evidence,  embodying  the  judgment  and  skill  of  the  \Tit- 
ness,  and  is  totally  different,  in  this  respect,  from  a  mere 
copy  of  an  instrument.  In  Rotg>e  v.  Brenton{a),  a  witness 
gave  in  evidence  what  he  considered  to  be  the  result  of 
many  ancient  documents.  This  was  allowed  on  the  ground 
of  convenience,  which  applies  in  the  present  case;  and 
Lord  Tenterden  C.  J.  there  observed,  ''In  evidence  of  this 
kind  I  cannot  agree  to  give  the  time  which  is  necessary  to 

(a)  SMann.&R.  S19. 


TRINITY  TERM,  II  VICT. 

compare  Latin  documents.  The  time  of  the  Court  would 
be  occupied  many  months,  if  we  were  to  go  through  them 
ill  in  the  way  proposed." 

Erie,  contr^.  The  witness  appears  to  have  attended 
principally  for  the  purpose  of  advising  the  plaintiff's  counsel 
as  to  the  accuracy  of  the  testimony  given  for  the  defend- 
ants. The  plaintiff  therefore  should  bear  the  expenses  of 
be  witness,  for  the  judge  must  be  presumed  to  be  able  to 
xplain  to  the  jury  the  meaning  of  all  public  instruments. 
\e  only  remaining  task  assigned  to  the  witness  was«  that 
r  proving  those  instruments  in  the  ordinary  manner,  which 
ould  bring  the  case  within  the  new  rules. 

Lord  Denman  C.  J. — This  case  does  not  seem  to  me 
'  fall  within  those  rules.  I  do  not  know  that  a  translation 
in  be  considered  as  a  matter  of  fact  to  be  proved  like  any 
ilier  fact,  for  the  judge  at  the  trial  ought,  perhaps,  of  his 
urn  knowledge,  to  direct  the  jury  as  to  the  meaning  of 
istniments.  But  it  is  certainly  convenient  to  have  a  wit- 
ess  to  explain  ancient  documents. 

LiTTLEDALE,  Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 
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Jackson  v.  Hill.  Thurtdav, 

■«i  ,  June  6tn, 

^ASE  for  an  escape.     The  first  count  of  the  declaration      ^  Where  a 

jited  that  the  liberty  of  Pickering  Lythe,  in  the  county  of  ca.  sa.  was 
r     ,  •        ...  •  t     I  /.       •  t  s»>ed  ont 

ork,  was  an  ancient  liberty  with  the  return  of  writs,  and  against  T., 

lat  defendant  was  and  is  the  chief  bailiff  thereof,  and  then  and  delivered 

to  the  sbenft 

ated  that  the  plaintiff  had  recovered  judgment  in  the  of  Y.,  who 

thereupon 

nt  his  warrant  to  the  bailiff  of  a  liberty  within  the  county,  directed  « to  the  gaoler  of 

le  coontY  gaol,  the  bailiff  of  the  liberty,  his  deputies,  and  Job  Doe,  my  bailifi^,''  and 

irsoed  tne  terms  of  an  ordinary  warrant: — Held,  diat  this  was  a  sheriflrs  warrant,  and 

)t  a  mandate,  although  informal  in  being  directed  to  the  bailiff's  deputies. 

9.  To  a  declaratiou  against  the  baiiiffof  a  liberty,  alleging  an  arrest  under  a  mandate 

id  an  escape,  a  plea  against  the  further  maintenance  of  the  action  that  after  the  com- 

lencement  of  the  suit  the  sheriff  had  returned  cept  corpus,  pleaded  by  way  of  estoppeb 

as  held  ill. 
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Court  of  Queen's  Bench  for  54L,  with  44/.  costs,  tgiiwl 
one  William  Taylor  and  William  Taylor  the  younger,  and 
thereupon  sued  out  a  ca«  sa.  to  the  sheriff  of  Yorksbirc 
against  the  Taylors,  indorsed  for  98/.,  whereupon  the  sheriff 
afterwards,  to  wit,  on  &c.,  by  his  mandate  then  duly  made 
under  his  hand  and  seal  of  office  of  sheriff,  directed  to  the 
defendant  as  chief  bailiff  of  the  said  liberty  of  Pickering 
Lythe  for  the  time  being,  or  his  deputy,  required  the  said 
chief  bailiff  to  take  the  said  laylors,  if  they  should  be 
found  in  his  liberty,  and  them  safely  keep,  so  that  the  laid 
sheriff  might  have  their  bodies  See.  at  Westminster,  imme- 
diately after  the  execution  thereof,  to  satisfy  &c.,  according 
to  the  exigency  of  the  said  writ,  which  said  mandate  after- 
wards, to  wit,  on  &c.,  was  delivered  to  the  defendant,  to 
be  executed  in  due  form  of  law  &c.,  by  virtue  of  which 
said  writ  and  the  mandate  thereon  made,  the  defendant,  u 
chief  bailiff  of  the  liberty  of  Pickering  Lythe  as  aforesaid, 
afterwards,  to  wit,  on  8cc.,  within  the  said  liberty,  took  and 
arrested  the  said  Taylors,  and  then,  by  virtue  of  the  said 
writ  and  mandate  kept  and  detained  them  in  his  custody, 
in  execution  at  the  suit  of  the  plaintiff,  for  the  cause  afore- 
said, from  thence  until  the  defendant  afterwards^  to  wit,  on 
&c.,  without  the  leave  &c.  of  the  plaintiff  Sec,  suffered  the 
said  Taylors  to  go  at  large  See,  and  the  said  Taylors  did 
escape  out  of  the  said  liberty  of  Pickering  Lythe.  The 
2d  count  was  the  same,  but  alleged  the  escape  generally 
out  of  the  custody  of  the  defendant. 

Pleas  to  the  first  count:  1.  that  Pickering  Lythe  is  not 
an  ancient  liberty ;  2.  that  the  sheriff  of  York  did  not  bj 
his  mandate  &c.  require  the  said  chief  bailiff  to  take  the 
said  Taylors  &c.;  the  3d,  4th  and  5th  pleas  traversed  other 
allegations  in  the  count ;  6th,  that,  thoogh  true  it  is  that 
Pickering  Lythe  is  an  ancient  liberty  Sic.,  and  that  the  de- 
fendant is  the  chief  bailiff  thereof,  nevertheless  there  is  not 
and  never  has  been  within  the  said  liberty  any  gaol  for  the 
custody  of  prisoners  arrested  within  the  said  liberty,  by  vh"- 
tue  of  any  mandate  directed  to  the  chief  bailiff  thereof  hy 
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iff  of  Yorkshire ;  and  the  plea  then  set  out  a  cus-         1839. 
the  chief  bailiff  of  the  liberty  to  keep  all  prisoners 
by  him  within  the  liberty  until  he  coald  take  them      '"V. 
istle  of  York,  being  the  prison  of  the  sheriff  of  the        ^'^- 
by  the  nearest  and  most  con?enient  vraj,  and  a?er- 
tbe  defendant  arrested  the  Taylon  within  the  said 
and  did  by  the  nearest  and  most  convenient  way 
the  said  Taylors  out  of  the  said  liberty,  in  and 
the  county  of  York,  for  the  purpose  of  delirering 
id  did  then  deliver  them  to  the  sheriff  of  the  said 
and,  because  the  said  castle  of  York,  being  in  the 
mty,  is  surrounded  by  the  county  of  the  city  of 
D  that  without  taking  and  conveying  the  said  pri- 
through  the  said  county  of  the  city  of  York,  the 
nt  could  not  then  take  and  convey  the  said  prisoners 
aid  castle  of  York,  be  the  said  defendant  did,  at  the 
le  when,  in  the  first  count  mentioned,  take  and  con- 
said  prisoners  out  of  the  said  liberty  through  the 
nnty  of  the  city  of  York,  by  the  nearest  and  most 
ent  way  in  that  behalf,  &c.    The  7th  plea  was  de- 
to ;  see  poi^,  464.     8th  plea,  that  the  defendant,  as 
f  the  said  liberty,  had  not  the  execution  and  return  of 
I  to  be  executed  wiUiin  the  limits  of  the  said  liberty, 
pleas  were  pleaded  to  the  second  count.    Replica- 
the  1st,  2d,  3d,  4th,  5th,  8th,  9th,  lOtb,  1 1th,  12th, 
id  l6th  pleas  similiter;  to  the  6th  plea,  that  there 
ancient  gaol  within  the  said  liberty  for  the  custody 
mers,  which  said  gaol  had  become  and  was  dilapi- 
and  that  the  chief  bailiff  was  bound  to  keep  and 
in  custody,  in  some  convenient  place  within  his 
all  such  prisoners  so  by  him  arrested  as  aforesaid, 
ling  with  a  special  traverse.     Replication  to  the  14th 
lat  the  defendant  did  not,  after  the  arrest,  so  soon  as 
Id,  by  the  nearest  and  most  convenient  way  in  diat 
take  and  convey  the  said  Taylors  to  the  said  casde 
k,  in  the  safe  custody  of  him  the  defendant,  as  such 
ailiff  as  aforesaid.    The  15th  plea  was  demurred  to) 
1^,465. 
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1839.  At  the  trial  before  Parke  B.,  at  the  York  summer  assizei, 

]837»  it  appeared  that  Pickering  Lythe  was  an  andeit 
libertj^  with  the  return  of  writs  within  the  county  ofYoik, 
and  that  the  defendant,  being  the  chief  bailiff  of  the  libert}, 
had,  by  his  officer  Spenceley,  arrested  the  Taylort  by  firtoe 
of  the  instrument  hereinafter  set  out,  and  conveyed  tbem 
to  York  Castle,  and  there  given  them  into  the  custody  of  the 
sheriff  of  Yorkshire.  The  first  count  of  the  decltratioa 
was  framed  on  the  ground  that  the  chief  bailiff  of  a  liberty 
had  no  right  to  convey  prisoners  arrested  by  him  out  of  his 
liberty,  Boothman  v.  The  Earl  of  Surry  {a)  \  and  the  second 
count  and  the  subsequent  pleadings  were  framed  to  meet 
the  case,  that,  if  the  defendant  was  entitled  to  convey  pri- 
soners so  arrested  to  the  gaol  of  the  sheriff  of  the  couotj, 
the  defendant  had  not  taken  them  by  the  nearest  and  most 
convenient  way.  The  plaintiff  proved  that  on  the  d6tb 
April,  1836,  he  sued  out  a  writ  of  ca.  sa.  against  the  Tmf- 
lorSf  directed  to  the  sheriff  of  Yorkshire,  and  requested  him 
to  address  the  warrant  thereon  to  the  chief  bailiff  of  the 
liberty  of  Pickering  Lythe.  The  warrant  which  was  issued 
thereupon  was  in  the  following  form,  and  appeared  to  be 
an  ordinary  printed  sheriff's  warrant,  with  the  words  in 
italics  interlined,  and  the  non  omittas  clause  struck  out: 

"  Yorkshire,  to  wit.  N,  E,  Y,  Esq.,  sheriff  of  the  county  aforesaid,  to 
the  keeper  of  the  gnol  of  the  said  county,  and  also  to  ike  chief  baUif  cf 
the  liberty  of  Pickering  Lythe,  his  deputies,  and  Job  Doe,  my  bailiff 
greeting.  By  virtue  of  a  writ  of  &c.,  I  command  you  and  every  of  jooj 
jointly  and  severally,  that  you  take,  or  one  of  you  take,  William  Tmfbt 
and  William  Taylor  the  younger,  if  they  shall  be  found  in  my  baiiiwickt 
and  them  safely  keep,  so  that  I  may  have  their  bodies  before  our  sove- 
reign lord  the  king  at  Westminster,  immediately  after  the  execotioo 
hereof,  to  satisfy  David  Jackson,  as  well  &:c.,  which  in  the  said  Coart 
were  awarded  to  die  said  David  Jackson,  for  his  damages  &G.,  whereof 
the  said  W,  Taylor  and  W,  Taylor  the  younger  is  convicted,''  &c 

This  warrant  was  indorsed  to  levy  98/. 
The  defendant  contended  that  the  whole  proceeding  was 
a  trick  on  the  part  of  the  plaintiff,  in  order  to  bring  the 

(a)  3  T.  Ri  5. 
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i;ndant  within  Boothman  v.  The  Earl  of  Surry  (a),  and 
t  the  arrest  of  the  Taylors  had  not  been  made  by  virtue 
ihe  instrument,  as  a  mandate  to  the  defendant  as  chief 
iff,  but  as  a  warrant  to  him,  constituting  him  sheriff*s 
:er.  The  jury,  under  the  direction  of  the  learned  judge, 
ad  a  verdict  for  the  plaintiff  on  the  issues  that  Pickering 
he  was  an  ancient  liberty  with  return  of  writs^  and  for 
defendant  on  the  2d,  dd,  4th,  5th,  10th,  11th,  12th  and 
b  issues,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
lict  for  himself  on  those  issues,  with  98/.  damages, 
the  6th  and  14th  issues,  as  to  the  immemorial  custom, 
jury  were  discharged  by  consent. 
itcherley  Serjt.  in  the  ensuing  Michaelmas  term,  ob- 
ed  a  rule  nisi  accordingly. 

Iressufell  and  Wightman  now  shewed  cause.  The  second, 
d,  fourth  and  fifth  pleas^  in  effect,  deny  that  the  defend- 
has  disobeyed  the  writ  directed  to  him.   That  writ  orders 

to  arrest  the  Taylors,  and  he  has  done  so.  The  writ 
[uestion  is  an  ordinary  sheriff's  warrant,  with  the  non 
ttas  clause  struck  out,  and  is  not,  as  will  be  contended, 
andatc  to  a  bailiff.  It  is  clear  that,  if  it  were  a  mandate, 
bailiff  of  Pickering  Lythe  could  not  arrest  or  detain 
oners  out  of  his  liberty;  but  under  this  writ  he  might 
3  arrested  the  Taylors  in  any  part  of  the  county.  The 
-iff  may  appoint  any  one  he  pleases  to  execute  the  writ 
lin  his  bailiwick,  and  as  well  the  bailiff  of  a  liberty  as 
one  else.  A  mandate,  as  appears  by  the  precedent  in 
ion's  Office  of  Bailiff  of  a  Liberty,  76,  commands  the 
iff  to  keep  the  body  if  found  within  the  liberty,  not  to 
at  within  the  sheriff's  bailiwick,  as  in  the  present  case, 
rill  be  said  that  the  sheriff  could  not  appoint  any  one 
mter  into  a  bailiwick,  because  there  is  no  non  omittas 
se;  but  the  sheriff  may  arrest  within  a  liberty  if  he 
38es  to  undergo  the  risk,  for  he  is  only  liable  to  an  ac- 

by  the  lord  of  the  franchise ;  yUla  de  Darby  v.  JPox- 

(fl)  2  T.  R.  5. 
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ley  (a).  And  it  appears  by  two  old  cases  that  the  lord  i 
a  liberty  may  waive  his  franchise,  and  that  the  bailiff  of  i 
liberty  may  act  as  the  sheriff's  bailiff  if  he  chooses :  Mtm- 
day  V.  Frogat  (b).  Anonymous  (c).  It  would  be  anretson- 
able  if  it  were  not  so,  for,  as  the  sheriff  may  arrest  within  i 
liberty,  and  is  liable  only  to  the  lord  of  the  fiwichise,  there 
can  be  no  reason  why  the  lord  should  not  be  allowed  to 
waive  any  injury  to  himself.  Suppose  that,  after  this  wir- 
rant  had  issued,  some  other  person  within  the  county  had 
arrested  the  Taylors,  and  then  the  sheriff  had  discharged 
them,  on  the  ground  that  he  had  issued  no  warrant  to  arreit 
them,  but  only  a  mandate  to  the  bailiff  of  Pickering  Lythe, 
he  clearly  would  have  been  estopped  from  making  soch 
averment,  and  would  have  been  liable  for  an  escape.  Ac- 
cordingly, when  the  sheriff  in  this  case  was  ruled,  he  re- 
returned  cepi  corpora  {d),  [Litiledale  J.  In  Carrttt  v. 
Smallpage{e)  the  question  as  to  bailiffs  of  liberties  wai 
much  considered,  but  it  does  not  touch  the  present  point.] 
Boothman  v.  The  Earl  of  Surry  (/)  is  the  case  on  which 
the  present  plaintiff  has  founded  his  action.  It  was  held 
there  that  the  bailiff  of  a  liberty  who  had  received  a  man- 
date from  the  sheriff  to  arrest  a  party,  and  who  removed 
the  prisoner  so  arrested  out  of  the  liberty  to  the  county 
gaol,  was  liable  for  an  escape.  But  there  the  defendant 
received  a  regular  mandate,  and  he  had  besides  a  gaol,  in 
which  he  might  have  detained  the  prisoner,  which  does  not 
appear  to  have  been  the  case  here.  Another  point  to  be 
relied  on  in  the  present  case  is,  that  the  defendant  treated 
this  as  a  mandate,  and  applied  to  the  Court  for  time  to 
make  a  return  to  it,  and  therefore  that  he  is  estopped  from 
denying  that  it  is  a  mandate  now  (d). .  But  if  the  defendant  is 
to  be  bound  by  such  an  application,  it  would  have  the  effect 
of  debarring  him  from  ever  relieving  himself  by  application 

(a)  1  Rolle,  1 18.  (d)  See  the  facts  stated  ia  Jed:- 

(6)  3  Keb.  ri,  117, 125.  son  v.  Taylor,  5  Dowl.  P.  P.  140. 

(c)  March,  95,  pi.  57.  {e)  9  East,  330. 

(J)  2  T.  R.  5. 


Jacksoh 
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le  Court ;  and  Coleridge  J.  held  (a)  that,  he  was  entitled  18S9. 
iscbarge  the  rule  calling  upon  him  to  make  a  return^ 
>ugh  he  had  made  the  application  for  time.  IPaite^ 
U  My  brother  Atcherley  contended  that  this  warrant  is  ^'^'" 
latrument  with  a  double  aspect,  a  mandate  in  a  liberty 
a  warrant  in  the  county.]  That  cannot  be  so ;  the  in* 
nent  is  one  and  entire,  and  is  nothing  but  a  sheriff's 
'ant  [Pattesfm  J«  It  appears  by  a  note  to  Riison, 
i,  that  the  practice  in  Yorkshire  has  been,  as  in  the 
ent  case,  to  direct  the  warrant  as  well  to  the  bailiff  of 
liberty  as  to  his  own  bailiffs,  who  may  take  defendant 
»und  extra  libertatem:  and  he  adds  that  this  method 
sobjectionable.  I  do  not  know  what  authority  there  is 
liese  notes.]  Suppose  the  bailiff  had  arrested  under 
instrument  extra  libertatem^  and  a  party  attempting  to 
UQ  had  been  killed^ — could  it  be  contended  that  the 
ff  would  be  guilty  of  murder?  If  it  is  to  be  contended 
it  is  an  instrument  with  a  double  aspect,  it  should  be 
rn  that  it  is  a  mandate  to  the  bailiff  as  well  as  a  war- 
to  the  sheriff's  officers,  and  that  the  bailiff  had  the 
ority  to  detain,  which  a  mandate  would  give*  The 
,ff  of  a  liberty  and  a  sheriff's  bailiff  differ  in  no  respect 
>  tbeir  duty,  but  only  as  to  the  locality  where  that  duty 
*  be  executed,  and  in  both  cases  they  derive  their  au<- 
ity  from  the  sheriff;  but  the  only  difference  is  that,  as  a 
iff  does  not  appoint  the  bailiff  of  a  liberty^  he  is  not  an* 
rable  for  his  acts ;  but,  if  the  sheriff  constitutes  the  bailiff 
.  franchise  his  own  bailiff,  he  gives  him  all  the  powers 
A  ordinary  sheriff's  officer.  In  Grant  v.  Bagge  (6) 
e  questions  were  much  considered. 

^teherlejf  Seijt.,  Knowles  and   W,  H.  Watson,  contrd. 

question  is  not  whether  this  instrument  might  not  be 

good  as  a  sheriff's  warrant  if  addressed  to  the  sheriff's 

oary  bailiffs,  but  whether  it  is  not  valid  as  a  mandate 

n  addressed  to  the  bailiff  of  a  liberty.    In  the  earlier 

)  See  the  facts  stated  in  Jack-         {b)  3  East,  138. 
r.  Taylor,  5  Dowl.  P.  C.  140. 
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18S9.        forms  to  be  found  there  is  but  little  difference  between  i 
warrant  and  a  mandate^  except  in  the  direction.    Daltm, 
(Sheriffs,)  c.  39|  p.  181,  says  as  to  '^  warrants  to  be  made  to 
the  bailiff  of  a  liberty,  they  are  to  be  like  to  those  which  are 
made  by  the  sheriff  to  his  other  bailiffs ;"  and  according  to 
a  number  of  forms  of  mandates  filed  of  record  in  this  Coart 
in  different  cases,  this  appears  to  be  a  regular  mandate  (a). 
It  is  said  that  a  mandate  directs  the  bailiff  to  keep  the  bodj; 
but  none  of  these  forms  is  so,  nor  did  the  mandate  in  Bootk- 
man  v.  The  Earl  of  Surry  (b)  contain  any  such  directioD. 
[Patteson  3.  The  argument  is,  that  the-  sheriff  has  consti- 
tuted all   the  parties   named  in  the  instrument  as  ^  his 
bailiffs/'  and  therefore  that  it  is  an  ordinary  sheriff's  war- 
rant.]    It  is  illegal  as  a  sheriff's  warrant,  because  it  is 
addressed  to  the  chief  bailiff  or  his  deputies^  for  an  ordinary 
sheriff's  bailiff  can  have  no  deputy ;  and  if  he  calls  in  any 
one  to  aid  and  assist  him,  the  person  so  called  in  has  no 
authority  except  in  his  presence.     Whereas  if  it  be  treated 
as  a  mandate,  it  is  regular,  for  the  bailiff  of  a  liberty  maj 
have  a  deputy  (c).     If  the  sheriff  had  intended  to  appoint  a 
sub-bailiff,  he  ought  to  have  named  him.     There  are  cases 
where  the  attorney  has  added  the  name  of  a  party  as  she- 
riff's bailiff,  and  it  has  been  held  bad ;  Burslem  v.  Fern  (i)t 
Housin  V.  Barrow  ie)  J  although  in  the  latter  case  the  she- 
riff's warrant  was  addressed  to  all  his  bailiffs  of  the  coun^. 
The  proper  mode  of  construing  the  instrument  is  to  take  it 
distributive,  as  an  order  to  the  sheriff's  bailiff  to  arrest  in 
the  county  at  large,  to  the  defendant  to  arrest  in  the  liberty 
of  Pickering,  and  to  the  keeper  of  York  Castle  to  receive 
the  prisoners ;  and  this  is  the  true  rule  of  construction,  as 
appears  by  Blatcher  v.  Kemp  (f).    Besides,  although  not 
usual  perhaps  for  a  sheriff  to  designate  the   bailiff  of  a 

(a)  SerjL  Atckerky  banded  up  (6)  9  T.  R.  5. 

to  the  Court  a  collection  of  man-  (c)  See  Cro.  Jac.  S42. 

dates  which  had  been  copied  from  {d)  S  Wils.  47. 

instruments  in  the  treasury  of  this  (e)  6  T.  R.  192. 

Court.  (J)  1  XL  Bl.  15,  n. 
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liberty  as  his  bailifF,  there  is  no  impropriety  in  it,  for  he  is         1839. 
so  in  fact,  as  appears  by  Dalian,  (Sheriff's)  p.  181.     [PaUe- 
son  J.    That  is  denied  by  Ritson,  p.  16:  he  says  the  bailiff 
is  minister  to  the  crown,  and   has  nothing  to  do  v^ith  the 
sheriff  (a).]     That  seems  to  be  an  error  of  Ritson,     In 
Grani  v.  Bagge  Lord  EUenborough  said  (b),  ''  As  far  as 
respects  the  process  of  iliis  Court,  the  bailiff  of  the  franchise 
of  Ely  is  no  more  than  the  special  bailiff  of  the  sheriff;'' 
and  in  Shaw  v.  Simpson  (c)  it  was  held  that  he  was  con« 
duded  by  the  sheriff's  return.      So  in  Skinn.  414,  where 
ihere^s  an  elaborate  argument  by  the  reporter,  though  no 
judgment,  it  seems  clearly  proved  that  a  bailiff  is  servant  to 
the  sheriff;  and  some  of  the  authorities  cited  in  Newland  v. 
Cliffe{i)  establish  the  same  position.   Munday  v.Frogat(e) 
does  not  apply  here ;  for,  although  the  bailiff  of  a  liberty 
may  waive  his  privilege,  the  defendant  did  not  do  so  here. 
And  this  affords  an  answer  to  all  the  argument  on  the  other 
side;  because,  as  the  defendant  treated  this  instrumeht  as 
a  mandate,  acted  upon  it,  and  applied  for  time  to  make  a 
return,  Jackson  v.  Taylor  {f),  even  although  it  be  in  form  a 
sheriff's  warrant,  the  defendant  is  estopped  from  denying  it 
to  be  a  mandate ;  Platel  v.  Dowse(g),    In  that  case  an 
ordinary  sheriff's  warrant  was  addressed  to  **  S.  and  Job 
Doe,  my  bailiffs;"  5.  was  deputy  bailiff  of  a  liberty,  and 
he  acted  under  the  writ;  and  it  was  held  that  he  could  not 
afterwards  dispute  that  the  instrument  did  not  amount  to  a 
mandate.     Suppose  there  had  been  an  escape  within  the 
county,  and  that  the  sheriff  in  this  case  had   been  sued,  he 
would  have  absolved  himself  by  alleging  the  liability  of  the 
bailiff.     Hamon  v.  I^ord  Jermyn{h)  proves  that  any  general 
mandate  by  a  sheriff  to  the  bailiff  of  a  liberty  to  execute  a 
writ  is  sufficient  authority. 

(a)  Seeal8o19Vin.Abr.  Return  (e)  3  Keb.  71. 
(N),  n.  from  Gilb.  Hist.  C.  P.  (/)  5  Dowl.  P.  C.  140. 

(b)  3  East,  140.  (g)  4  Biiig.  N.  C.  204. 

(c)  1  Ld.  Rskym,  184.  (/i)  1  I-d.  ttaym.  189. 
(<0  3  B.  &  Ad.  630. 

VOL.  II.  H  U 


464  CASES  IN  THE  QUEEN's  BENCH, 

1839.  At  the  close  of  the  argument  the  Court  called  upon 

^■^^^^       counsel  to  argue  the  demurred 

Jackson 

V, 

Hill.  ^[^^  seventh  plea  was  as  follows.    And  for  a  further  plea 

in  this  behalf  the  defendant  says  that  the  plaintiff  ought  not 
further  to  be  admitted  or  received  to  plead  the  declaradon 
by  him  above  pleaded,  as  to  so  much  thereof  wherein  the 
plaintiff  in  his  first  count  alleges  that  by  virtue  of  the  writ 
and  mandate  in  the  first  count  mentioned  the  defendant,  as 
chief  bailiff  of  the  said  liberty,  took  and  arrested  the  said 
Taylors  by  their  bodies,  8cc.,  and  kept  and  detained  them 
in  his  custody,  in  execution  at  the  suit  of  the  plaintiff,  be- 
cause he  says  that  after  the  commencement  of  the  suit  and 
before  the  day  of  pleading  this  plea,  at  the  return  day  of  the 
said  writ,  to  wit,  on  &c.  the  said  sheriff  of  the  county  of 
York  duly  returned  the  said  writ  in  the  first  count  men- 
tioned, cepi  corpora,  as  by  the  record  of  the  said  writ  and 
return  thereof  appears,  &c.  Verification  by  the  record,  and 
prayer  of  judgment  if  the  plaintiff  ought  further  to  be  ad* 
mitted  against  the  said  record  to  plead  the  declaration  by 
him  above  pleaded,  as  to  so  much  thereof  wherein  the 
plaintiff  in  his  first  count  alleges  that  by  virtue  of  this  writ 
and  mandate  the  defendant,  as  chief  bailiff  of  the  said 
liberty,  took  and  arrested  the  said  Taylors^  and  then,  by 
virtue  of  the  said  writ  and  mandate,  kept  and  detained  them 
in  his  custody  in  execution  at  the  suit  of  the  plaintiff. 

The  special  demurrer  set  out  for  causes  of  demurrer, 
that  the  said  plea  neither  traverses  nor  denies,  nor  con* 
fesses  and  avoids,  the  matter  therein  pleaded  as  an  estop- 
pel, and  cannot  be  set  up  as  such  to  the  taking  and  arrest 
of  the  said  Taylors  by  the  defendants,  or  cause  of  action  in 
the  declaration,  aud  also  for  that  the  cause  of  action  being 
for  an  escape,  the  plaintiffs  being  estopped  from  alleging 
that  the  defendant  took  and  arrested  the  said  Taylors,  can- 
not constitute  any  answer  to  the  action,  and  also  for  that 
the  said  plea  is  bad  for  being  an  argumentative  traverse, 
and  for  repugnancy,  because,  if  the  defendant  was  guilty  of 
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in  escape  (and  the  plea  admits  it),  he  must  hare  taken  and  1839. 
irrested  the  said  Taylors,  and  also  for  that  the  sheriff's 
eturn,  admitting  it  to  be  conclusive,  cannot  alter  the  liabi* 
lilies  of  the  parties  at  the  commencement  of  the  action ; 
ind  the  plea  is  bad  in  this,  that  it  is  alleged  that  the  sheriff, 
it  the  return  day  of  the  said  writ,  returnedi  whereas  there 
is  no  return  day  contained  in  the  said  writ.  The  special 
demurrer  to  the  fifteenth  plea  was  similar. 

W.  H.  Watsonj  in  support  of  the  demurrer.  This  plea 
is  certainly  novel.  It  is  neither  in  confession  and  avoid- 
ance>  nor  in  bar,  but  is  pleaded  by  way  of  estoppel.  The 
first  count  states  a  writ  to  the  sheriff,  a  mandate  thereupon 
to  the  defendant,  arrest  by  him,  and  an  escape.  The  an- 
swer made  is,  that  after  the  commencement  of  the  action, 
and  at  the  return  of  the  writ,  the  sheriff  returned  cepi  cor- 
pus :  it  is  therefore  pleaded  by  way  of  estoppel  after  the 
commencement  of  the  action,  which  is  novel.  [LittU" 
dale  J.  If  it  be  a  good  plea  before  the  commencement  of 
the  action,  I  do  not  see  why  it  may  not  be  a  good  one 
after.]  The  plea  is  bad  altogether.  It  is  true  that  a  she- 
riff's return  is  an  estoppel  in  an  action,  but  not  where  the 
return  comes  in  incidentally.  This  is  laid  down  in  Dalton, 
{Sheriffs),  191,  on  the  authority  of  a  case  in  the  Year  Book, 
5  Edw»  4,  1  (a),  where  it  was  held  that  no  averment  could 
be  had  against  a  sheriff's  return  in  the  same  action,  but  that 
in  another  action  it  might.  As  in  debt  against  the  bailiff  of 
a  franchise  for  an  escape,  on  a  return  by  the  sheriff  that  he 
had  taken  the  body  by  a  warrant  directed  to  him,  on  this 
he  may  aver  that  no  such  warrant  was  directed  to  him. 
If  this  be  good  law,  it  is  conclusive  of  the  present  case ; 
and  that  it  is  so  is  evident  from  the  principle  that  an  estop- 

(n)  **  Nota  un  ne  poet  aver  di-  escape  dun  retorne  per  le  viscount 
rect  averment  encounter  retorne  que  il  nd  prise  lui  per  warrant  a 
de  viscount  in  mesme  le  action,  lui  sur  ca.  sa.  poet  ore  in  cest  ac- 
mes in  auter  action  poet,  come  in  tion  de  del  avere  que  nul  tiel  war- 
det  vers  bayliff  de  franchise  pur  rant  fuit  a  lui  direct.^'  5  Edw,  4, 1« 

H  H  2 


Jackson 

V. 
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1839.  pel|  to .  be  binding,  must  be  reciprocal.  In  Parka  v. 
Mo$se{a),  where  the  defendant  justified  the  taking  in  trover 
as  a  sheriff's  bailiff^  under  a  warrant  directed  to  him,  and 

Hill.  ^^  sheriff  had  returned  tardi,  and  it  was  sought  to  estop 
the  defendant  by  the  sheriff's  false  return,  the  Court  held 
that  he  was  not  estopped,  but  was  justified  by  the  warrant 
It  seemed  to  be  conceded  by  the  argument,  that,  if  the  de- 
fendant had  been  a  bailiff  of  a  franchise,  no  question  at  all 
could  have  been  made.  Even  as  regards  the  sheriff  him- 
self, he  is  not  always  estopped  by  his  return,  as  appears  bj 
Srydges  v.  Waljord  (b),  where  the  sheriff  had  returned,  to 
a  writ  of  fi.  fa.  against  the  goods  of  one  Collin,  that  he  had 
levied,  and  that  the  goods  remained  in  his  hands  for  want 
of  buyers,  and  afterwards,  on  a  venditioni  exponas,  sold 
part  of  the  goods,  and  was  sued  for  not  having  sold  the 
residue  or  paid  the  proceeds  to  the  plaintiff,  the  sheriff  was 
allowed  to  shew  that  Collin  was  insolvent  at  the  time  of  the 
execution,  and  that  the  plaintiff  knew  it,  although  it  was 
strongly  urged  that  there  was  no  instance  of  a  sheriff  being 
allowed  to  controvert  his  own  return.  [Patte$on  J.  At 
the  time  the  sheriff  made  the  return  there  it  was  apparently 
true.]  In  Gyfford  v.  Woodgate  (c)  it  was  held  that  the 
returns  of  the  sheriff  on  writs  of  execution  were  primH 
facie  evidence  in  an  action  between  other  parties ;  but  ac- 
cording to  this  plea  they  should  be  conclusive.  A  special 
cause  of  demurrer  is  also  pointed  out,  viz.  that  the  sheriff 
made  the  return  at  the  return  day  of  the  writ,  whereas  nov 
there  is  no  return-day  to  a  ca.  sa.,  but  it  must  be  returned 
immediately  on  execution  (r/). 

Wightman,  contr^.  If  the  sheriff's  return  is  a  defence  at 
all,  it  is  properly  pleaded  as  an  estoppel :  Com*  Dig.  Re- 
turn (G).  In  Harrington  v.  Taylor  {e)  it  was  conceded  as 
incontrovertible  that  there  could  be  no  averment  in  plead- 
ing against  a  sheriff's  return.     If  a  sheriff  returns  a  rescue 

(a)  Cro.  Eliz.  181.  (d)  See  Collins  v.  Yettemt^niej 

(6)  6  Mau.  &  S.  49.  439. 

(c)  11  East,  397.  (e)  15  East,  378. 
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er  false  return,  it  is  conclusive  between  the,  parties, 
be  only  remedy  is  by  action  for  the  false  return  in 

case  the  falsehood  of  the  return  may  be  shewn. 
fson  J.  In  an  indictment  for  a  rescue  it  is  not  con- 
e,  according  to  Lord  Ellenborough  C.  J.,  in  Oyfford 
odgate  (a).]  Perhaps,  if  not  pleaded,  it  would  be 
evidence  that  might  be  answered.  Then  is  not  the 
n  answer  to  the  action?    The  writ  was  sent  from  this 

to  be  returned  immediately  on  execution.  The  she- 
rects  the  defendant  to  take  the  bodies,  so  that  he  (the 
')  may  have  them  at  Westminster.  The  defendant 
rest,  and  then  the  declaration  avers  that  the  defend- 
lowed  the  prisoners  to  escape  out  of  the  liberty,  and 
ore  the  averment  is  perfectly  consistent  (as  the  fact 
with  the  defendant's  having  arrested  the  prisoners, 
elivered  them  over  to  the  sheriff  of  York.  What  else 
the  defendant  do?  He  has  fully  complied  with  the 
icy  of  the  writ.  Booihman  v.  The  Earl  of  Surry  (Jb) 
«  admitted  to  be  good  law;  but  Ashurst  J.  remarked 
t  was  the  first  action  of  the  kind,  which  is  an  answer 
the  novelty  of  the  plea.  There  also  the  bailiff  had  a 
in  which  he  might  detain  prisoners.  Here  the  de- 
It  had  no  place  in  which,  or  authority  given  him,  to 
,  and,  if  he  had  detained  the  prisoners,  he  would  not 
Followed  the  terms  of  the  warrant.     It  appears  by  a 

0  1  Salk.  343,  that  no  one  can  have  a  gaol  in  a  liberty 
at  a  gaol  delivery:  in  such  cases  therefore  the  pri- 

1  must  be  committed  to  the  county  gaol.  In  Grant  v« 
r(c)  the  Court  held  that  they  could  take  no  notice  of 
turns  of  bailiffs  of  franchises,  as  the  sheriff  was  the 
Toper  oflBcer  of  the  Court. 
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H.  fVaUoii,  in  reply.  As  to  the  return  being  an  estop- 
e  passage  referred  to  in  Com.  Dig.  Return  (G),  is  only 
'  a  number  of  instances  where  a  return  is  conclusive 


1  East,  299. 
I  T.  R.  5. 


(c)  3  East,  198. 
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ill  the  same  action,  which  is  fully  conceded.  But,  if  uo 
averment  could  be  made  against  a  record  in  another  action, 
how  could  case  for  a  false  return  be  maintained  ?  Then, 
if  the  return  is  not  an  estoppel,  it  is  nothing;  for  an  estop* 
pel  must  be  reciprocal :  Com.  Dig.  Estoppel  (B)  (C).  It 
is  asked  what  was  the  duty  of  the  bailiff  under  this  writ? 
His  duty  was  to  arrest  the  prisoners,  and  to  detain  them 
till  they  were  delivered  by  habeas  corpus  to  the  sheriff  of 
Yorkshire. 


Lord  Den  MAN  C.J. — With  regard  to  the  seventh  pita, 
which  sets  up  as  an  estoppel  to  the  action  that  after  the 
commencement  of  the  suit  tiie  sheriff  returned  '^  cepi  cor- 
pora/' and  goes  on  to  plead  the  return  by  way  of  estoppel, 
I  think  it  is  quite  enough  to  say  that  there  is  no  authority 
to  shew  that  it  is  a  sufficient  plea  for  the  defendant.  He  ii 
the  chief  bailiff  of  a  liberty,  and  has  nothing  to  do  with  the 
sheriff's  return ;  and  I  agree  in  thinking'that  such  a  reUiro 
is  only  conclusive  in  the  same  action,  and  that  it  is  uawa^ 
ranted  to  hold  that  its  falsehood  may  not  be  shewn  in  any 
other  action. 

With  regard  to  the  issues,  I  have  no  doubt  that  the  instru- 
ment in  question  was  sent  to  the  defendant  to  be  executed 
by  him  as  sheriff  *s  officer.  The  only  strong  argument  oo 
the  other  side  is,  that  it  is  also  directed  to  the  defendant's 
**  deputies/'  and  that  an  ordinary  sheriff's  bailiff  has  no  de- 
puty; but  I  do  not  think  we  should  expect  the  utmost  pre- 
cision  of  language  in  these  instruments ;  and,  if  we  were  to 
hold  that  that  word  made  it  a  mandate,  there  would  be  u 
much  difficulty  in  interpreting  the  instrument  on  the  other 
side.  I  think  therefore  the  having  the  prisoners  at  large 
within  the  county  is  not  an  escape* 

LiTTLEDALB  J. — The  Seventh  plea  cannot  be  pleaded 
as  an  estoppel,  consistently  with  the  declaration.  It  is  nei- 
ther in  confession  nor  denial*  By  the  late  act  writs  are 
returnable  on  execution:  as  soon,  therefore,  as  the  defendant 
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lade  the  arrest,  the  execution  was  complete,  and  Jtlie  writ         leso. 

(turnable.     But  the  allegation  in  the  declaration  is,  that      ^^^'^ 

Jacksok 
Fter  the  arrest  the  defendant  let  the  prisoner  go :  the  an-  v, 

irer  therefore  in  the  plea,  that  at  the  return  of  the  writ  the        ^'^^' 

lieriff   had    returned    cepi   corpora,   is   quite   beside   the 

barge.     It  is  quite  consistent  with  that  plea,  that  after  the 

rrest  bj  the  defendant  there  might  have  been  an  escape, 

ad  yet  that  the  sheriff  afterwards  had  the  bodies,  which  is 

U  admitted  by  the  plaintiff. 

As  to  the  issues  in  fact,  I  think  that  this  instrument  amounts 

o  a  sheriff's  warrant;  for,  though  the  defendant  is  described 

D  it  as  chief  bailiff  of  Pickering  Lythe,  it  is  also  addressed 

o  another  person  by  a  fictitious  name,  who  is  called  ^'  my 

Niiliff,"  with  directions  to  take  the  Taylors,  so  that  the 

iheriff  might  have  their  bodies  at  Westminster.     I  there- 

ore  think  the  defendant  was  constituted  general  bailiff  to 

the  sheriff. 

Patteson  J. — Judgment  on  the  demurrer  must  be  for 
lie  plaintiff.  The  argument  for  the  defendant  is  founded 
m  the  principle,  that,  the  sheriff  being  a  public  officer,  his 
returns  operate  as  an  estoppel  against  all  parties.  But  that 
turns  out  not  to  be  so ;  for,  although  the  Court  will  so  far 
pay  attention  to  them  as  oo  a  return  of  a  rescue  to  grant  aa 
ittachment  in  the  first  instance,  yet,  on  an  indictment  for 
tbe  same,  it  may  be  shewn  that  the  return  was  false.  Mr. 
Wighiman,  however,  contends  that  it  is  conclusive  in  all 
astances,  except  where  an  action  is  brought  for  a  false 
eturn.  But  this  case  falls  within  the  very  same  exception, 
because  if  the  action  be  brought  against  the  bailiff  of  a 
ranchise,  who  has  arrested  within  the  liberty,  (in  which  sup- 
>08e  there  is  a  gaol,)  and  allowed  an  escape  out  of  the 
iberty, — if  then  there  be  an  action  for  an  escape,  and  the 
inswer  is  the  return  of  the  sheriff  cepi  corpus  et  paratum 
labeo,  wbich  would  be  a  return  made  according  to  the 
inswer  of  the  bailiff — if  this  were  allowed  to  be  conclusive, 
t  would  enable  the  defendant,  who  had  arrested,  to  prevent 
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J839.         the  plaintiflT  from  maintaining  any  action;   and  therefore 

^"^^y^      exactly  resembles  the  action  for  a  false  return.    In  addition 

ACKsoN       j^  ^jjj     ^i^g  ^jjjjg  fj.Qj^  ^jj^  Year  Book  shews  that  the  return 

Hill.        is  only  an  estoppel  in  the  very  action,  and  that  in  any  other 
action  it  may  be  traversed. 

As  to  the  issues  in  fact,  I  have  felt  a  difficulty  throughout 
to  say  M'hat  this  instrument  really  is.     Several  instances  of 
mandates  have  been  given  from  documents  od  the  files  of 
this  Court:  they  most  of  them  differ  in  language  from  one 
another ;  but  no  one  contains  the  words  **  my  bailiff,"  like 
the  present  instrument^  which  seems  a  common  sheriff's 
warranty  filled  up  with  the  names  of  the  defendant  and  his 
deputies,  and  then  it  goes  on  with  directions,  as  it  certainly 
ought  not  if  a  mandate  only,  to  arrest  the  Taylors  if  found 
within  the  sheriff's  bailiwick.    If  therefore  the  plaintiff  has 
taken  upon  himself  to  aver  an  authority  to  arrest  within  a 
liberty  only,  an  authority  to  arrest  in  the  bailiwick  at  large 
does  not  meet  the  case.     It  is  said  the  warrant  must  be 
taken  distributive  to   the  keeper  of  the  gaol  at  York  to 
detain,  to  the  defendant  to  arrest  within  the  liberty,  and  to 
Job  Doe  to  arrest  in  the  county  at  large :  but  it  clearly  was 
intended  that  the  parties  should  arrest  any  where  within  the 
county.     Another  point  was  made,  that  a  bailiff  of  a  liberty 
may  waive  his  franchise  if  he  pleases,  which  is  certainly 
reasonable  doctrine.     1  admit  that  there  was  an  informality 
in  addressing  this  warrant  to  the  defendant's  deputies,  be- 
cause a  sheriff's  warrant  should  be  directed  to  parties  by 
their  names,  but  it  is  not  such  an  informality  as  entirely  to 
change  the  character  of  the  instrument 

Williams  J.  concurred. 

Rule  for  entering  a  verdict  for  the  plaintiff 
discharged. 

Judgment  for  the  plaintiff  .on  the  demurrer 
to  the  seventh  and  fifteenth  pleas* 
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The  Queen  v.  The  Inhabitants  of  Fladbury. 

m  appeal  against  an  order  for  the  removal  of  Louisa      i.  Qo  the 

homas  Berrington,  the  Worcestershire  Quarter  Ses-  ^^^"nB  f^"" 

^       '  ^  ^  ^     appeal  at  Ses- 

:onfirmed   the  order,  subject  to  the  opinion  of  this  sions,  thejas- 
upon  the  following  case.     By  an  order  of  two  jus-  in^thrchair^ 
dated  the   10th  of  August,  18'j8,  LouUa  Berrington  roan,  were 
moved  from  the  parish  of  All  Saints  in  the  borough  vided  where- 

ssham,  in  the  county  of  Worcester,  to  the  parish  of  "P®."  'he 

rni  1  J  chairman  gave 

try  m  the  same  county.     The  order  was  made  upon  his  casting 

imination  of  Paul  Berrington,  which  stated  that  he  ^^'®  ^°^  ^^^ 

o       '  respondents. 

e  father  of  the  paupers,  and  that  his  legal  settlement.  The  appellants 
was  acquired  by  renting  a  tenement  for  10/.  by  the  ^^^^^^0  this 

I  the  parish  of  Fladbury  in  the  year  1811,  was  in  that  course  on  the 
rt^i  ,  .  1  •  1     •    1  •      1      following  day 

Ihe  settlement  by  such  rentmg  was  denied  ni  the  ^f  (),e  Ses- 

luts'  grounds  of  appeal.  ^*°"*>  ^^^ 

.  „      ,  ^       .  question  was 

ppeared,  that  m  1811  Paul  Berrington  rented  under  argued  by 

agreement,  and  occupied  for  a  year,  a  cottage,  yard  u^ju^^^jg? 
irden,  for  which  he  paid   10/.,  but  included  in  the  and  the  jos^ 

was  a  right  of  ferry  over  the  river  Avon,  from  the  eut1re"y  the 
ank  of  the  premises  in  question,  to  the  opposite  bank  same  as  those 

river  Avon  in  the  parish  of  Cropthome.     The  use  the  preening 

ferry  boat  and  line  was  also  included.     The  emolu«  ^V^  deter- 
^  .  .     ,     mined  to  ad- 

of  the  ferry  were  derived  partly  from  sums  paid  in  here  to  the 

in  lieu  of  tolls,  and  partly  in  specific  tolls,  which  J)'„^„^)'' On'^^''^" 

>aid  sometimes  on  the  Fladbury  side,  sometimes  in  case  reserved, 

jrse  of  the  transit,  and  sometimes  on  the  Cropthome  though  the' 

The  cottage,  yard  and  garden  were  not  worth  10/.  decision  of 

mm  alone,  and  it  was  contended  by  the  appellants'  was  a  nullity, 

1,  that  under  these  circumstances  the  value  of  the  ^\  ^*^  "®' 

,       ,  clearly  appear 

:c.  could  not  be  called  m  aid  to  augment  the  value  that  the  sub- 
sequent deci-^ 
i  not  on  the  merits,  and  tlierefore  the  Court  refused  to  quash  the  order, 
e  Sessions  held,  that  a  cottage  and  garden  for  which  the  pauper  paid  102.  per 
including  a  right  of  ferry,  and  the  use  of  the  ferry-boat  and  line,  conferred  a 
Dt  by  renting  a  tenement.    The  cottage  and  garden  alone  were  not  worth  10/. 
im: — Held,  that  the  right  of  ferry  might  be  properly  included  in  estimating  the 
the  cottage — and  that,  as  the  Sessions  had  not  found  specifically  that  the  rent 
eny-boat  and  line  would  reduce  the  rent  below  10/.,  the  settlement  was  good« 
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1839.         of  the  tenement  in  Fladbury.     The  sessions  held  othenriie. 


A  difference  of  opinion  arising  on  the  bench,  as  to  whether 
V,  the  premises,  together  with  the  ferry,  were  of  10/.  value  b/ 

lohabiuncf  of  ^jj^  y^^^^  ^^  equal  number  of  magistrates,  iocluding  the 

chairman,  voted  on  each  side,  upon  which  the  chaimm, 
with  the  assent  of  all  the  magistrates  except  one,  gavei 
casting  vote  in  favour  of  confirming  the  order.  And  it  wm 
confirmed  accordingly. 

Hie  following  morning  the  appellants'  counsel  discovered 
how  the  decision  had  been  given,  and  protested  against  iti 
legality.  The  question  was  argued  by  counsel  on  buth 
sides,  and  the  magistrates  then  present  not  being  entirely 
the  same  as  those  who  had  so  voted  on  the  previous  even- 
ing, determined  to  adhere  to  tlie  decision  of  the  preceding 
day. 

If  the  Court  shall  be  of  opinion  that  the  decisions  of  tlie 
sessions  were  correct,  then  the  order  to  be  confimied, 
otherwise  to  be  quashed. 

Domville  now  appeared  in  support  of  tlie  order  of  sei- 
sions,  but  the  Court  called  upon 

Whitmore  contrd.  No  one  justice  has  more  power  tban 
another,  the  chairman,  therefore,  had  no  casting  vote,  and 
as  the  effect  of  excluding  his  casting  vote  would  be  to 
make  the  numbers  on  each  side  equal,  the  judgment  gives 
was  a  nullity,  per  Lord  EUenborough  C.  J.  in  Rex  v.  Tk 
Justices  of  Leicestershire  (a).  The  proper  course  in  such  a 
case  is  to  adjourn  the  appeal  from  session  to  session,  till 
the  vote  of  a  majority  can  be  obtained,  2  Nolan,  546,  or, 
if  the  sessions  do  not  adjourn  the  appeal,  this  Court  will 
grant  a  mandamus  to  enter  continuances.  No  case  has 
arisen  in  which  the  question  as  to  the  chainooan's  casting 
vote  has  been  raised ;  the  point  therefore  must  be  decided 
on  principle.  [Lord  Denman  C.J.  The  case  states,  thtt 
the  justices  on  the  following  momingi  on  hearing  tbeques* 

(a)  1  Mau.  &  S.  443. 
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ed,  adhered  to  the  decision  of  the  preceding  day.] 

(  not  a  vote  on  the  merits.     [Lord  Dennian  C.  J. 

8  not  appear.]     It  may  be  fairly  inferred  from  the 

ed  that  it  was  not.     With  regard  to  the  settlement  ^tSwuET.''^ 

I  question  is,  whether  a  ferry  can  be  considered  a 

under  the  13  &  14  Car.  2,  c.  12.  A  ferry  is  not 
nt,  but  a  mere  franchise,  it  lies  in  grant  only,  not 
•  No  case  can  be  found  in  which  there  has  been 
pt  to  set  up  a  settlement  by  means  of  a  ferry.  In 
'hipping  Norton  (a),  and  JRex  v.  North  Duffield(fi), 
M  expressly  that  tolls  must  be  demised  by  deed, 

as  observed  by  Best  C.  J.  in  Mayor  of  Stafford 
),  tolls  lie  in  grant  only.  Again,  no  settlement 
sd,  because  the  use  of  the  boat  and  rope,  which 
»nal  chattels,  was  included  to  make  up  the  value. 

ille  contrd.  The  decision  of  the  sessions  on  the 
lay  determined  the  first  point,  because  it  is  the 
ve  of  all  Courts  to  alter  their  decision  during  the 
r  the  session,  and  what  they  did  on  the  second  day 
i  the  decision  of  the  first.  As  to  a  ferry  being  a 
:,  the  definition,  as  given  from  Blackstone  by 
)  is,  that  a  ''  tenement  signifies  any  thing  that  may 
d,  provided  it  be  of  a  permanent  nature;  whether 
a  substantial  and  sensible  or  of  an  unsubstantial 
id" — ''  and  a  franchise,  an  office,  a  right  of  com- 
s  all  of  them,  legally  speaking,  tenements."  In 
iubwith  (e),  tolls  were  expressly  ruled  to  be  a  tene- 
id  that  a  settlement  might  be  gained  by  renting 
^ith  regard  to  personal  chattels  assisting  to  form 
3,  in  Rex  v.  Whitechapel  {/),  an  unfurnished  room 
for  more  than  10/.  a  year,  BuUer  J.  held  that  the 
>uld  conclude  that  the  tenement  was  of  that  value, 
e  value  of  which  the  personal  chattels  were  rented, 

1st,  239.  ((/)  S  Nolan,  8. 

an.  &  S.  S47.  \e)  1  Mao.  &  8.  514. 

ng.  75.  (/)  S  Bott,  100^  pL  146. 
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1839.  was  expressly  stated.     Rex  v.  North  Bedburn  (a)  is  to  the 

The  Queen  *^°^®   effect.     So  also  a  water  mill   of  10/.  per  auDuin^ 

V.  Evelin  v.  Rentcomb  (6),  and  a  windmill,  Rex  v.  Butley  {c), 

Fladbury.  ^^^^  '^^^^  '^^'^  ^^  1^^  tenements  conferring  a  settlement^ 
though  it  is  obvious  they  must  have  been  full  of  chattels. 
There  is  nothing  to  shew  in  the  present  case  that,  if  the 
personal  chattels  were  excluded,  the  value  would  not  be 
10/.  a  year. 

Lord  Denman  C.J. — We  must  take  the  facts  of  this 
case  as  we  find  them  set  out.  It  is  said  that  the  decbioo 
of  the  justices  was  not  binding,  because,  as  the  chairman 
has  no  casting  vote^  the  numbers  on  each  side  were  equal, 
and  therefore  the  judgment  was  a  nullity.  But  it  appears 
that  on  the  following  morning  their  decision  was  affirmed. 
It  is  suggested  that  their  judgment  then  did  not  pass  on  the 
merits,  but  that  is  not  so  clearly  stated  as  to  enable  us  to 
say  the  justices  have  not  pronounced  their  judgment  on  the 
whole  case.  With  regard  to  the  settlement  we  must  also 
look  at  the  facts  referred  to  us.  The  case  states  that  the 
cottage,  yard  and  garden  were  not  worth  10/.  per  annum 
alone;  and  the  question  was  made,  whether  the  profits  of 
the  ferry  could  be  added  so  as  to  make  up  the  10/.  I 
think  that  these  profits  may  as  well  be  added  as  tolls,  or 
any  other  incidental  value  which  arises  from  the  occupation 
of  the  premises.  It  is  true  that  the  use  of  the  boat  and 
line  was  also  included  under  the  rental,  but  it  is  not  stated 
of  what  value  these  were,  or  whether  the  payment  for  the 
use  of  them  would  have  reduced  the  rent  below  10/.  The 
case  therefore  is  brought  within  the  rule  laid  down  by 
Buller  J.  in  Rex  v.  WhitechapeUd). 

Patteson  and  Williams  Js.  concurred  (e). 

Order  of  Sessions  confirmed. 

(a)  Cald.  452.  (<0  2  Bott,  100,  pi.  146. 

lb)  2  Salk.  536.  (e)  LittUdaU  J.  was  sittuig  at 

(c)  1  Burr.  S.  C.  107.  the  Central  Criminal  Conrt« 
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1839. 

le  Queen  v.  The  Inhabitants  of  Black  Callerton.        Saturday, 

June  2^nd, 
^  an  appeal  against  an  order  for  the  removal  of  Hannah  The  copy  of 

pf,  widow,  and  her  two  children,  from  the  township  of  o^illi'kjb^n^ 
ick  Callerton,  the  Durham  quarter  sessions  confirmed  der  of  removal 
order,  subject  to  the  opinion  of  this  Court  upon  a  case,  ^^^  under 

ich  set  out  an  agreement  for  service  that  raised  a  ques-  »•  79  of  4  &  5 

®.      . .  .  ^  WUL  4,  c.  76, 

1  as  to  an  exceptive  hinng.  should  state 

indrew  Hope  served  for  a  year  under  the  agreement  in  ^hat  the  pau- 

.  .  .        .  per  18  charge- 

istion,  and  resided  during  all  that  time  in  Black  Caller-  able  to  the 

,    He  subsequently  married  and  died,  and  on  the  10th  !I^™5h*"and  if 
•niary,  1838,  an  order  in  the  usual  form  was  made  by  u  omit  to  do 

justices  for  the  removal  of  the  pauper  and  her  two  is  bad. 
Iren  from  the  township  of  Quarrington   to  the  town- 

of  Black  Callerton.  A  notice  in  writing  of  charge- 
ity,  and  a  copy  of  the  order  of  removal,  were  served 
D  the  overseers  of  Black  Callerton,  and  likewise  copies 
be  examinations  taken  before  the  removing  justices,  but 
1  examinations  did  not  contain  any  statement  or  proof 

the  pauper  and  her  children  were  then  chargeable  to 
ad  been  relieved  by  the  township  of  Quarrington.  The 
Dsbip  of  Black  Callerton  appealed  against  the  order, 

stated  in  their  notice  two  grounds  of  appeal. 

.  That  Andrexo  Hope,  the  late  husband  of  the  said 

per,  never  gained  a  settlement  in  the  appellant  township 

liring  and  service. 

I.  That  it  did  not  appear  by  the  copy  sent  to  them  of 

examinations,  taken  at  the  time  of  making  the  order, 

the  pauper  and  her  children  were  at  the  time  of  making 
1  order  chargeable  to  the  township  of  Quarrington. 
it  the  hearing,  after  the  original  examinations  and  the 
ies  sent  to  the  appellant  township  had  been  put  in, 

second  ground  of  appeal  was  insisted  upon  by  the 
Dsel  for  the  appellants,  as  a  preliminary  objection  to  the 
K)ndents  going  into  evidence  in  support  of  the  order  of 
oval,  but  was  overruled,  and  the  Court  of  Quarter  Ses- 
8  proceeded  to  hear  the  respondents'  case.    The  ques« 
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1839.         tions  for  the  opinion  of  this  Court  are,  whether,  as  it  did 

^^V*^       not  appear  by  the  copies  of  the  examinations  taken  before 

V.  the  removing  magistrates,  and  sent  to  the  appellant  town- 

^"^£^0^  ""^  '•**?>  ^^^^  ^^^  P*"?^"*  *°^  ^^^  children,  at  the  time  of  makiiK 
Callerton.    the  order  of  removal,  were  chargeable  to  the  respoodcot 
township,  the  respondents  could  be  heard  in  support  (tf 
such  order  of  removal ;  and   whether    the  said  Andrw 
Hope  gained  a  settlement  in  Black  Callerton  by  hiring  and 
service. 

Should  this  Court  be  of  opinion  on  these  questions  io 
the  affirmative,  the  order  of  removal  and  the  order  of  ses- 
sions to  be  confirmed,  otherwise  to  be  quashed. 

R,  Ingham  and  Uedley  now  argued  in  support  of  the 
order  of  sessions.     Even  admitting  that  the  examinations 
should  contain  a  statement  of  the  pauper's  chai^eabilitf, 
still  an  omission  in  the  justice   to  take  down   such  ftd 
ought  not  to  prejudice  the  removing  parish.    They  perform 
their  duty  when  they  send  (as  they  did  here)  notice  of 
chargeability  under  sect.  79  of  4  &  5  WHL  4,  c.  76,  which 
gives  all  the  information  required.     A  distinction  was  taken 
by  the  Court  in  Rex  v.  Kelvedon  (a),  between  the  examina- 
tions which  proceed  from  the  justices,  and  the  notices  to 
be  delivered  by  the  parishes   themselves,  and  it  was  held 
that  the  same  strictness  was  not  required  in  the  former  as 
in  the  latter.     So  in  Regina  v.  Church  Knowle  (6),  where 
the  examination  of  the  pauper  omitted  to  state  the  fact  of 
his  residence  in  the  appellant  parish,  Lord  DerimanC,i> 
admitting  it  to  be  a  defect,  still  held  that  it  was  such  a 
defect  as  could  not  mislead.     They  also  cited  Rex  v.  Wart 
and  Stamlend-Mount'Fitchet  (c).  Rex  v.  Wykes{d\  Rexs, 
Bissex  (e),  and  4  Burn's  Just,  (by  D'Oyly  &  W.)  1175. 

Cresswell  (with  whom  was  Grainger)  contrd,  was  stopped 
by  the  Court. 

(fl)  5  A.  &  E.  687 ;  S.  C.  1  N.  (c)  2  Salk.  488. 

&  P.  138.  Id)  2  Str.  1092. 

(6)  7  A.  &  E.  478;  S.  C.  2  N.  (e)  1  Bum's  Just,  (by  DWy 

Sc  P.  359.  &  W.)  969. 
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NBCAN  C.  J^ — We  think  the  preliminary  objec-        1839. 

ot  over.    It  is  much  better  to  adhere  to  a  strict    ^^7 

.  The  Queen 

e  matters.     If  we  were  to  decide  agamst  the  v. 

F  setting  out  the  fact  of  chargeability,  there  ^"^^Jj^^^  ""^ 

eculative  removals.  Callerton. 

•N  J.  (a) — ^Three  things  are  required  by  sect.  79» 
of  chargeability;  2nd,  a  copy  of  the  order  of 
lly.  a  copy  of  the  examination  upon  which  such 
rounded.  And  the  ground  of  the  argument  is^ 
1  removing  parish  is  bound  to  send  notice  of 
y,  it  is  unnecessary  that  the  copy  of  the  exami- 
lid  also  state  the  fact.  But  the  justices  have 
:tion  to  make  an  order  of  removal^  unless  the 
hargeable,  the  fact  therefore  should  appear  in 
fttion.  For,  although  that  term  is  used  in  the 
does  not  mean  the  examination  of  the  pauper 
e  evidence  on  which  the  order  is  made. 


IS  J.  concurred. 


Order  of  Sessions  quashed. 


^Icdalc  J.  was  sitting  nt  the  Central  Criminnl  Court. 


Haigii  and  another  v.  Brooks. 


TkurtdaVf 
June  6th. 


^SIT.     The  declaration  stated  that  heretoforCi  Assampsit  on 

:he  15lh  March,  1837,  in  consideration  that  the  bjf defendant 

to  see  paid 
voices  of  Messrs.  L.,  in  consideration  of  plaintiff's  giving  up,  at  defend- 
a  previous  guarantee  by  hira  to  pa;^  plaintiff  10,000/.  for  Messrs.  L.  The 
90  up  was  as  follows :— -''  In  consideration  of  your  beina  in  advance  to 
the  sum  of  10,000/.  for  the  purchase  of  cotton,  I  hereby  give  you  my 
that  amount  \n  their  behalf:" — Held,  thai  it  was  not  clear  that  this  gua- 
valid,  so  as  to  be  worthless  as  a  pecuniary  consideration,  for  it  might  be 
-elate  to  prospective  advances,  but  that  at  all  events,  as  the  plaintiff  had 
at  the  defendant's  request  to  part  with  it,  the  relinquishment  of  it  was  a 
ition  for  the  subsequent  guarantee. 
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plaintiffsy  at  the  request  of  the  defeudant,  would  give  up  to 
him  a  certaiu  guarantee  of  10,000/.,  on  behalf  of  Messn. 
John  Lees  &  Sons,  Manchester,  then  held  by  the  plaintiffi;, 
he  the  defendant  promised  the  plaintiffs  to  see  certain  biBs 
accepted  by  the  said  John  Lees  &  Sons  paid  at  maCurilf, 
that  is  to  say.     (The  declaration  then  set  out  three  bilk  of 
exchange,  drawn  by  plaintiffs  in  December  1 836,  Februii; 
1837»  and  Ist  March,  1837|  respectively,  and  accepted  hj 
Lees  8c  Sons,  to  the  amount   of  about  10,000/.)    Afcr- 
ments  of  non-payment  of  the  said  bills  at  maturity  bj  tlie 
Messrs.  Lees,  and  of  notice  to  the  defendant  of  non-pij* 
nient  by  him. 

Third  plea :  that  said  supposed  guarantee  of  10,OOOL| 
in  consideration  of  the  giving  up  whereof  the  defendaot 
made  such  supposed  promise,  and  which  guarantee  was  so 
given  up  to  the  said  defendant,  as  therein  mentioned,  iru 
a  special  promise  to  answer  the  plaintiffs  for  the  debt  lod 
default  of  the  said  Messrs.  John  Lees  8c  Sons;  and  that  no 
agreement  in  respect  of  the  supposed  guarantee  or  special 
promise,  or  any  memorandum  or  note  thereof,  wherein  aoj 
sufficient  consideration  for  the  guarantee  or  special  promiie 
was  stated  or  shewn,  was  in  writing,  and  signed  by  the 
defendant,  or  by  any  other  person  by  him  thereunto  liw- 
fully  authorized.  And  the  defendant  further  saith  thit 
the  supposed  guarantee,  in  consideration  of  the  giving  up 
whereof  the  defendant  made  the  said  supposed  promisei 
and  which  was  so  given  up  as  therein  mentioned,  was  con- 
tained in  a  certain  memorandum  in  writing,  signed  by  the 
defendant,  and  which  was  in  the  words  and  figures  and  to 
the  effect  following,  that  is  to  say, — '*  Manchester,  4th 
February,  1837.  Messrs.  Haigh  and  Franceys.  Gent— 
In  consideration  of  your  being  in  advance  to  Messrs.  Join 
Lees  &  Sons  in  the  sum  of  10,000/.,  for  the  purchase  of 
cotton,  I  do  hereby  give  you  my  guarantee  for  that  amount 
(say  10,000/.)  on  that  behalf.  John  Brooks;''  and  tbit 
there  was  no  other  agreement  or  memorandum  or  note 
thereof,  in  respect  of  or  relating  to  the  supposed  guarantee 


Brooks. 
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or  special  promise.    Wherefore  the  defeodaiit  sa^s,  that  the         1839. 

supposed  guaraDtee,  in  consideration  whereof  the  defend-     ^"^^^^ 
ant  made  the  supposed  promise,  is  void  and  of  no  effect,    and  another 
and  therefore  that  the  supposed  promise  is  void  and  of  no       „^J; 
effect.     Verification. 

Special  demurrer,  on  the  ground  that  it  is  admitted  by 
the  plea  that  the  memorandum,  the  giving  of  which  was  the 
consideration  of  the  guarantee  in  the  declaration  mentioned, 
was  actually  given  up  to  the  defendant  by  the  plaintiffs, 
and  the  consideration  was  therefore  executed  by  the  plain- 
tiffs; and  that,  even  if  the  original  memorandum  was  not 
binding  in  point  of  law,  the  giving  up  was  a  sufficient  coq«> 
sideration  for  the  promise  in  the  declaration  mentioned. 

Sir  W,  W.  Folletl  (with  whom  was  Wightman)  in  support 
of  the  demurrer  {a).  It  is  immaterial  whether  the  guarantee 
given  up,  which  is  the  consideration  alleged  for  the  promise 
declared  upon,  was  or  was  not  such  a  guarantee  that  an 
action  might  have  been  brought  on  it  under  29  Car.  8, 
c*  3,  s.  4.  There  might  be  many  reasons  why  the  defend- 
ant should  wish  to  have  back  the  guarantee,  however 
worthless  it  might  be  to  the  plaintiffs.  It  might  have  been 
of  the  utmost  importance  to  the  defendant's  credit  in  the 
mercantile  world,  that  it  should  not  be  known  that  he  had 
giTen  such  a  guarantee.  An  act  done  by  a  plaintiff  at  the 
request  of  a  defendant  must  be  taken  to  be  a  benefit  to  the 
latter,  and  the  defendant  having  requested  that  the  act 
should  be  done,  cannot  say  it  is  of  no  value.  The  giving 
up  of  a  mere  letter  or  piece  of  paper,  at  the  request  of  the 
defendant,  would  be  a  sufficient  consideration  for  his  pro- 
mise ;  and  a  court  of  law  cannot  inquire  into  the  adequacy 
of  the  consideration,  whether  the  promise  is  to  pay  6d.  or 
10,000/.  Suppose  the  guarantee  given  up  had  been  a  stale 
guarantee,  it  would  not  have  been  void  any  more  than  a 
guarantee  which  is  not  expressed  conformably  to  the  sta- 

(a)  Last  II.  T.  (Jan.  Idtli),  before  Lord  Denman  C.  J.,  Liltledale, 
WiUuuMi  and  CoUridge  Js. 


«    r 
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tute  of  frauds;  the  only  consequence  in  either  case  is,  thdt 
no  action  could  be  brought  on  the  instrument.  Yet  it  cm- 
not  be  doubted  that  it  might  well  answer  the  purpose  of  a 
merchant  to  buy  off  a  stale  guarantee,  in  order  to  avoid  the 
publicity  of  defending  an  action  upon  it.  In  either  case 
the  giving  up  of  a  guarantee,  on  which  no  action  could  be 
maintained,  would  form  a  good  consideration  for  the  eo- 
forcement  of  a  promise  in  respect  of  it.  The  present  case 
must  not  be  confounded  with  the  case  of  an  action  on  racl 
a  guarantee.  A  mere  moral  obligation  is  a  good  con- 
sideration to  support  an  express  promise;  Lee  v.  Mug- 
geridge  (a).  But  it  is  not  clear  that  the  first  guarantee  vm 
void.  Formerly  it  would  have  been  considered  valid  beyond 
all  question;  Boehm  v.  Campbell {b).  It  is  not  uecessa^ 
to  contend  that  that  case  was  rightly  decided  4  it  is  enough 
that  it  has  been  decided,  for,  if  the  liability  of  the  defendant 
on  the  guarantee  was  at  all  doubtful,  the  surrender  of  itwtt 
an  ample  consideration  for  his  promise.  The  release  oft 
doubtful  right  is  a  good  consideration ;  Longridge  v.  Dor* 
viUe(c),  and  Stracy  v.  The  Bank  of  England  {d).  The 
present  is  a  stronger  case,  for  the  plaintiffs  gave  up  noti 
claim  which  they  might  or  might  not  have  been  able  to 
maintain,  but  a  document  which  was  their  undoubted  pro- 
perty, and  the  retention  of  which  by  them  might  in  itself 
have  been  prejudicial  to  the  defendant's  character,  ind^ 
pendently  of  the  doubtful  claim  arising  out  of  it.  If  the 
defendant  had  accepted  bills  on  an  insufficient  stamp,  sod 
they  had  been  restored  to  him  on  his  request,  that  would 
have  been  a  good  consideration.  A  court  of  law  has  no- 
thing to  do  with  the  relative  value  of  the  consideration  and 
the  promise :  this  subject  was  much  discussed  in  Hitchcock 
V.  Coker{e). 


Sir  J.  Campbell  A.  G.  (with  whom  was    Tomlin$on) 


(a)  5  Tount.  S6. 
(6)  3  B.  Moore,  15. 
(c)  5B.  &  Aid.  117. 


((/)  6  Bing.  754. 
(e)  1  N.  &  P.  796. 
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.    The  first  guarantee  was  worthless,  the  giving  it        1830. 

erefore,  could  be  no  consideration  for  the  second       TT^^^^"^ 

tee.     The  law  as  to  the  sufficiency  of  a  past  con-«    and  aiiotber 

ion  is  to  be  found  in  1  Wm$»  Sound.  264,  n.  (1).       ^  ^' 

rly  the  liability  on  such  a  guarantee  as  the  one  in 

»n  might  have  been  doubtful,  but  it  can  no  longer  be 

•red  so.   At  the  time  when  Boehm  v.  Campbell  (a)  was 

i.  Lord  Eldon  in  Ex  parte  Minet  {b)  had  doubted 

thority  of  Wain  ▼•  Warlien  (c),  but  the  law  on  this 

lias  been  completely  settled  by  a  series  of  cases; 

Dyer  {d ),  Wood  v.  Benson  (e),  James  v.  Williams  (/) 

V.  Armstrong  (g),  and  Raikes  v.  Todd  (A).  If  the 
any  point,  therefore,  can  ever  be  settled,  it  cannot  be 
ded  that  in  giving  up  the  guarantee  the' plaintiffs  gave 
oubtful  jright.  Every  consideration  must  be  of  some 
alue;  Smith  v.  Smith  (i),  Rann  v*  Hughes  (k),  and 
•  Saund.  137  f,  n.  {b).  Can  it  be  said  that  the  giving 
i  libellous  letter,  of  no  value  to  the  holder,  but  which 
if  published  in  a  newspaper,  be  injurious  to  a  de- 
t*s  credit,  would  form  a  good  consideration?  In 
'dge  V.  Dorville{l)  and  Stracy  v.  The  Bank  of  Eng* 
i),  the  claims  abandoned  were  of  doubtful  value,  and 
inquishment  of  them  was  held  on  that  ground  to  be 

consideration.  The  case  put  of  the  giving  up  of  a 
uarantee  is  not  in  point,  for  the  statute  of  limitations 
€  pleaded,  and  the  defendant  may  waive  that  defence 
ileases,  but  with  respect  to  invalid  guarantee^  they 
Ives  give  no  right  of  action.  The  giving  up  bills  on 
ig  stamp  would  not  be  a  good  consideration.  The 
e  in  Lee  v.  Muggeridge  (jn),  as  to  moral  obligation 
;  a  good  consideration  for  an  express  promise,  has 

B.  Moore,  15.  (h)  Cited  from  MS.;  S.  C.  1 
\  Ves.  189.                              Per.  &  Dav.  138. 

East,  10.  (i)  3  Leon.  88. 

C.  &  J.  461.  ik)  7  T.  H.  350,  n. 
C.  &  J.  94.  (/)  5  B.  &  Aid.  117. 

R  &  Ad.  1109.  (m)  6  Bing.  754. 

Ding.  N.  C.  761.  \n)  5  Taant.  SO. 
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been  shaken  by  later  decisions;  HoUUlay  s.  Atkinumifi) 
and  Littlefitid  v.  Shee  (b).  In  all  cases  of  moral  obligatioOi 
in  which  the  promiser  is  liable  on  his  express  promise,  be 
must  have  derived  some  benefit  originally*  or  the  promisee 
have  suffered  some  prejudice.  This  doctrine  is  fully  boroe 
out  by  the  note  to  Weimall  v.  Admy  (c),  and  the  authoritiea 
there  cited. 


Sir  W.  IF.  FolUti  in  reply.  To  prove  the  first  guarantee 
bad,  cases  have  been  cited  to  shew  that  the  consideration 
must  be  either  expressed  on  the  face  of  the  guarantee  or 
necessarily  be  implied  from  it.  That  may  now  be  settled 
law.  But  the  consideration  does  appear  in  this  guarantee. 
And  in  Boehm  v.  Campbell(d)  the  guarantee  was  held  good, 
not  because  fVain  v.  Warlter$(je)  was  doubted,  but  beciaie 
the  consideration  did  appear.  In  Raikes  v.  Todd  {/),  it 
appears  that  Alderson  B.,  at  Nisi  Prius,  was  of  opinioo 
that  the  guarantee  ''to  secure"  money  which  had  been  ad- 
vanced implied  a  promise  of  forbearance  to  sue  on  the  part 
of  the  plaintiffs,  and  Patteson  J.  states  that  be  had  diflkoltj 
in  coming  to  a  conclusion.  Here  the  undertaking  is  to 
pay  in  consideration  of  the  plaintiffs'  "  being  in  advance*' 
to  the  Messrs.  Lees.  Does  the  undertaking  then  necessa- 
rily convey  the  meaning  that  it  was  given  to  secure  paii 
advances  i  Yet  if  "  being  in  advance"  means  "  advancing,** 
which  is  by  no  means  a  forced  construction,  the  guarantee 
was  good.  At  all  events,  even  after  the  latest  decision  in 
Raikes  v.  Todd  (f),  it  cannot  be  said  that  the  claim  on  the 
guarantee  was  not  doubtful,  and  if  it  was  doubtful,  the 
abandonment  of  such  claim  is  an  unquestionably  good  con- 
sideration. With  respect  to  moral  obligation  being  a  good 
consideration  for  an  express  promise,  it  has  been  sought  to 
distinguish  promises  to  pay  stale  debts  and  debts  contracted 


(fl)  5  B.  &  C.  501 ;  5.  C.  8  D. 
k  R.  163. 
(6)  2B.  &  Ad.  811. 
(c)  S  B.  &  P.  849. 


(d)S  B.  Moore,  15. 
(e)  5  East,  10. 
if)  Cited  from  MS.;  S.C  1 
Per.  &  Dav.  13& 
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during  infancy,  on  the  ground  that  in  those  cases  the  part^ 

bound  by  his  promise  has  received  a  benefit.     But  m  Sie^ 

vmw  Lynch  (a),  where  the  defendant,  a  suretyi  knowing 

tkat  time  had  been  given  to  his  principal,  but  apprehending 

that  his  liability  continued,  promised  to  pay  the  debt,  and 

was  held  bound  by  his  promise,  what  benefit  was  there  to 

liie  defendant,  or  what  prejudice  to  the  plaintiff,  on  which 

to  found  a  consideration  i     The  truth  is,  that  in  such  cases 

the  promise  is  to  be  supported  by  referring  to  the  original 

consideration.      Suppose  defendant  had   taken  away  the 

guarantee  from  the  plaintiffs,  would  not  trover  lie  i     [Cole" 

ridge  J.   In  Scott  y,Jofies{h)  it  is  said  that  trover  lies  for 

m   unstamped  agreement,  if  it  can,   upon  payment  of  a 

penalty  and  stamp  duty,  be  stamped  and  rendered  avail- 

ible.]     It  is  4ifficult  to  say  how  far  the  principle  contended 

or  on  the  other  side  is  to  be  carried.     If  the  second  gua- 

'aniee  were  given  up,  it  might  be  said  that  would  not  be  a 

{ood  consideration  for  a  promise,  inasmuch  as  the  second 

piarantee  was  given  in  consideration  of  the  first,  and  that 

.be  first  was  of  no  value.     The  case  put  for  the  plaintiffs, 

>f  the  giving  up  of  a  letter,  has  been  answered  by  supposing 

the  letter  to  be  libellous,  which  of  course  is  a  different  case^ 

18  the  publication  would  then  of  itself  be  illegal. 
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Cur,  adv.  vuU. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
[Tourt. — This  was  a  case  of  assumpsit  to  see  certain  ac- 
reptances  paid,  in  considerarion  of  plaintiffs*  giving  up  a 
{uarantee  of  10,000/.,  due  from  the  acceptor  to  plaintiffs. 
Plea,  that  the  guarantee  was  for  the  debt  of  another,  and 
no  writing,  wherein  the  consideration  appeared,  signed  by 
lefendant,  and  so  the  giving  it  up  no  good  consideration 
or  the  promise.  Demurrer  stating  for  cause  that  the  plea 
s  bad  because  the  consideration  was  executed,  whether  the 
guarantee  were  binding  in  law  or  not^     The  form  of  the 

(a)  13  East,  38;  (6)  4  Taunt.  865. 
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1839.        guarantee  was  aet  out  in  the  plea — ^  In  cotmderaiiim  ^ 
^'^'^'^'^      your  being  in  advance  to  MeMrs.  £ee»  in  the  sum  of  lOfiOOt^ 

and  another    ^^  ^^^  purchaBe  of  cotton,  I  hereby  give  you  my  guarantee 
^'  for  that  amount  on  their  behalf,  J.  Brooks" 

It  was  argued  for  defendant  that  this  guarantee  is  of  no 
force,  because  the  fact  of  plaintiffs'  being  already  in  ad- 
vance to  Lees  could  form  no  consideration  for  defendaot'i 
promise  to  guarantee  to  plaintiffs  the  payment  of  Lu/ 
acceptances.  In  the  first  place  this  is  by  no  means  clear. 
That  *'  being  in  advance"  must  necessarily  mean  to  assert 
that  he  was  in  advance  at  the  time  of  the  giving  of  the 
guarantee  is  an  assertion  open  to  argument.  It  may  possi- 
bly have  been  intended  as  prospective.  If  the  phrase  hid 
been  ''  in  consideration  of  your  becoming  in  advancci"  or 
**  on  condition  of  your  being  in  advance/'  such  would  have 
been  the  clear  import.  As  it  is,  nobody  can  doubt  thit 
the  defendant  took  a  great  interest  in  the  affairs  of  Messn. 
Lees,  or  believe  that  the  plaintiffs  had  not  come  under  the 
advance  mentioned  at  defendant's  request. 

Here  is  then  sufficient  doubt  to  make  it  worth  defSeod- 
ant's  while  to  possess  himself  of  the  guarantee,  and  if  tiitt 
be  so,  we  have  no  concern  with  the  adequacy  or  inadequaqf 
of  the  price  paid  or  promised  for  it.  But  we  are  by  no  mean 
prepared  to  say  that  any  circumstances  short  of  the  impu- 
tation of  fraud  in  fact  could  entitle  us  to  hold  that  a  par^ 
was  not  bound  by  a  promise  made  upon  any  consideration 
which  could  be  valuable;  while  of  its  being  soothe  promise 
by  which  it  was  obtained  from  the  holder  of  it  mast  always 
afford  some  proof.  Here,  whether  or  not  the  guarantee  ootid 
have  been  available  within  the  doctrine  of  fVatu  v.  IVarlier^j^), 
the  plaintiff  was  induced  by  the  defendant's  promise  to  part 
with  something  which  he  might  have  kept,  and  the  defend* 
ant  obtained  what  he  desired  by  means  of  that  promise. 
Both  being  free  and  able  to  judge  for  themseivea,  how  can 
defendant  be  justified  in  breaking  this  promise  by  discover- 
ing afterwards  that  the  things  in  consideration  of  which  he 

(a)  5  £aat,  10. 


I 

If 
I 


-i 
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pfe  it,  did  not  possess  that  value  which  he  supposed  to 
belong  to  it?  It  cannot  be  ascertained  that  that  value  was 
what  he  most  regarded.  He  may  have  had  other  objects 
tod  motives,  and  of  their  weight  he  was  the  only  judge. 
We  therefore  think  the  plea  bad,  and  the  demurrer  must 
preiail. 

Judgmeirt  for  the  plainti6fs. 
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OWSTON  V.  COATES. 

CrESSWELL,  on  the  first  day  of  Easter  term  last,  had 
obtaioed  a  rule  to  shew  cause  why  the  defendant  should 
aoi  be  at  liberty  to  render  himself  to  the  custody  of  the 
Marabal  of  the  Marshalsea  of  the  Queen's  Bench,  under 
1  &SFtc^c.l  JO,  8.8(a). 


(a)  Thb  section  enacts,  "  that 
if  any  single  creditor,  or  any  two 
or  piore  creditora,  being  partneri, 
whose  debts  shall  amount  to  100/. 
or  upwards,  or  any  two  creditors 
whose  debts  shall  amount  to  150/. 
or  upwards,  or  any  three  or  more 
cradttors  whose  debts  shall  amount 
to  200/.  or  upwards,  of  any  trader 
within  the  meaning  of  the  laws 
oow  in  force  respecting  bankropts, 
dbail  filo  an  afl&davit  or  affidavits 
in  her  Majesty's  Courts  of  Bank- 
mptcy,  that  such  debt  or  debts  is 
or  are  josdy  due  to  him  or  them 
rsspcctively,  and  that  such  debtor, 
as  W  or  ihey  verily  believe,  is  such 
trader  as  aforesaid,  and  shnll  cause 
himk  to  be  served  persooaliy  with 
a  copj  of  such  affidavit  or  affida- 
vits, and  with  a  notice  in  wridng 
laqoiriag  iasoiediate  pajment  of 
aach  debt  or  debts;  and  if  such 
trader  shall  not,  within  twenty-one 
days  after  personal  service  of  such 


aflidavit  or  affidavits  and  notice, 
pay  such  debt  or  debts,  or  secure 
or  compound  for  the  same  to  the 
satisfaction  of  such  creditor  or  cre- 
ditors^ or  enter  into  a  bond,  in  such 
sura  and  nrith  such  two  sufficient 
sureties  as  a  commissioner  of  the 
Court  of  Bankruptcy  shall  approve 
of,  to  pay  such  sum  or  sums  as 
shall  be  recovered  in  any  action 
or  actions  which  shall  have  been 
brought  or  shall  thereafter  be 
brought  for  the  recovery  of  the 
same,  together  with  such  costs  as 
shall  be  given  in  the  same,  or  to 
render  himself  to  the  custody  of 
the  gaoler  of  the  Court  io  which 
such  action  shall  have  been  or  may 
be  brought,  according  to  the  prac- 
tice of  such  Court,  or  within  such 
time  and  in  such  manner  as  the 
said  Court  or  any  judge  thereof 
shall  direct,  after  judgment  shall 
have  been  recovered  in  such  ac- 
tion, every  each  trader  shall  bo 
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The  affidavit  of  the  defendant,  in  support  of  the  rok, 
stated  the  following  facts : — The  defendant  was  arrested  m 
V,  July  1838,  for  4000/.,  at  the  suit  of  the  plaintiflf,  who  sued 

as  trustee  for  a  banking  company,  to  whom  he  had  assigned 
his  debt.  The  defendant  gave  bail  to  the  action,  and  ob 
the  3d  December  obtained  a  judge's  order  under  sectioD? 
of  the  above  statute,  for  entering  an  exoneretur  on  the  bail- 
piece,  on  his  entering  a  common  appearance.  On  the  same 
day  an  affidavit  of  the  debt  was  filed  in  the  Court  of  Bank- 
ruptcy under  section  8,  alleging  the  defendant  to  be  a  trader, 
and  notice  was  served  on  him  requiring  immediate  payment; 
and,  payment  not  having  been  made,  the  defendant  and  tvo 
others,  as  sureties,  on  the  24th  December,  executed  a  bond 
for  5000/.  The  condition  of  the  bond  was,  that  the  de- 
fendant should  pay  such  sum  of  money  as  should  be  reco- 
vered in  the  action,  together  with  such  costs  as  should  be 
given  in  the  same,  or  should  render  himself  to  the  custody 
of  the  Marshal  of  the  Marshalsea  of  the  Queen's  Bendii 
according  to  the  practice  of  the  Court,  or  within  such  time 
and  in  such  manner  as  the  Court  or  any  judge  thereof 
should  direct,  after  judgment  should  have  been  recovered 
in  the  action.  The  action  was  tried  at  the  last  Yorkshire 
spring  assizes,  and  a  verdict  found  for  the  plaintiff  for 
2500/.  Judgment  had  not  been  signed.  The  present  ap- 
plication (an  application  having  previously  been  made  to 
Patteson  J.  at  chambers,  and  referred  to  the  full  Court) 
was  made  by  the  sureties  to  the  bond,  with  the  concurrence 
of  the  defendant. 

Addison  shewed  cause  (a),     l^he    1  &  2   Vkt.  c.  1 10, 
s.  8,  provides  that,  unless  the  debtor  (being  a  trader)  enter 

deemed  to  have  committed  an  act  filiog  of  such  affidavit  or  affidavits) 

of  bankruptcy    on     the    twenty-  but  not  otherwise." 

second  day  after  service  of  such  {a)  In   Easter  term  last  (MiJ 

affidavit  or  affidavits  and  notice,  8th),  before  Lord  Denma*  C.J*, 

provided  a  fiat  in  bankruptcy  shall  Littkdale,  Paiiesan  and  Cokrid^ 

issue  against  such  trader  within  Js. 

two  calendar   months    from  the 
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Uito  a  bond  to  pay  the  sum  recovered  by  action,  ^'  or  to 
fender  himself  to  the  custody  of  the  gaoler  of  the  Court  in 
which  such  action  shall  have  been  or  may  be  brought, 
ftecarding  to  ihe  practice  of  such  Court,  or  within  such  time 
tnd  in  such  manner  as  the  said  Court  or  any  judge  thereof 
ihall  direct,  after  judgment  ^hall  have  been  recovered  in 
»uch  action/'  he  shall  be  deemed  to  have  committed  an  act  of 
iwoLruptcy,  &c.  It  is  therefore  a  preliminary  objection  to 
this  rule  ih^t  judgment  has  not  yet  been  recovered  against 
tbe  defendant.  But  the  defendant,  even  after  judgment, 
cannot  be  rendered  under  the  statute,  **  according  to  the 
practice  of  the  Court."  The  only  practice  known  to  the 
Court  is,  that  bail  may  render  their  principal.  If  no  exo- 
neretur  had  been  entered,  and  the  defendant's  bail  had 
remained  in  force,  they  might,  after  judgment,  have  rendered 
him.  Eflfect  may  be  given  to  every  word  of  the  above 
provision  by  applying  it  to  the  case  of  a  trader  who  has 
given  bail,  and  such  a  case  may  often  occur,  as  arrest  on 
mesne  process  is  continued,  under  certain  circumstances, 
by  tbe  3d  section.  The  words  cited,  '*  or  within  such  time 
and  in  such  manner  as  the  said  Court,  8cc.  shall  direct," 
merely  refer  to  the  discretion  usually  exercised  by  the 
Courts  on  special  grounds,  of  enlarging  the  time  for  bail  to 
render  their  principal,  as  in  JVimtanley  v.  Gaitshell{a)j  Glen' 
dinning  v.  Robinson  (/>),  and  Maude  v.  Jowett  (c).  In  1  Sac. 
Abr.  441,  n.  (r/),  (Bail  in  Civil  Causes,)  citing  4  Inst.  180, 
and  6  Mod.  231,  it  is  stated  that  the  chief  difference  be- 
tween bail  and  mainpernors  is,  that  "  a  man's  mainpernors 
are  barely  his  sureties,  and  cannot  imprison  him  themselves 
to  secure  his  appearance,  as  his  bail  may,  who  are  looked 
upon  as  his  gaolers,  to  whose  custody  he  is  committed,  and 
therefore  may  take  him  up  on  a  Sunday,  and  confine  him 
till  the  next  day,  and  then  render  him."  When  a  defend-^ 
int  is  rendered  by  his  bail,  he  is  restored  to  his  ancient 
custody  under  the  writ.     The  policv  of  the  statute  under 
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(a)  16  East,  389. 
lb)  1  Taunt.  320. 


(c)  3  East,  145. 
id)  7th  ed4 
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consideration  does  not  require  power  of  rendering  to  be 
given  in  any  case  in  which  such  power  did  not  exist  pl^ 
viously.     The  8tb  section  makes  the  refusal  to  enter  into 
the  bond  bare  the  same  effect  as  the  lying  in  prison,  for  die 
purpose  of  constituting  an  act  of  bankruptcy.    The  same 
provision  was  applied  to  traders,  being  members  of  paiiia- 
ment|  by  4  Geo.  S,  c.  SS,  s.  I,  and  6  Geo*  4,  c«  16,  s.  10. 
Members  of  parliament  could  not  be  rendered  by  their 
bondsmen  under  those  statutes,  for  there  was  not  in  eiist- 
ence  any  prior  custody  to  which  they  could  be  rendered; 
and  for  the  same  reason^  an  exoneretur  having  been  entered 
on  the  bail-piece,  the  defendant  cannot  be  rendered  under 
this  statute. 


Cresstoell,  contri.  The  3d  section  of  this  statute,  and  the 
distinctions  between  bail  and  mainpernors,  are  immaterial 
to  the  present  question,  which  arises  on  the  8th  section,  tad 
contains  express  words,  which  will  be  entirely  withost 
effect;  unless  the  defendant  be  allowed  to  render.  The 
bond  given  by  members  of  parliament,  under  6  Geo.  4,  c.  id 
s.  10,  was  conditioned  absolutely  for  payment  of  the  debt; 
but  the  bond  under  this  statute  is  either  for  payment  of  the 
debt  or  for  render  of  the  debtor.  The  argument  oo  the 
other  side  is,  that  the  alternative  condition  of  render  is  to 
be  struck  out,  and  the  condition  for  payment  to  be  made 
absolute.  It  may  be  that  the  **  practice  of  the  Court"  as 
to  rendering  has  never  included  a  case  like  the  present 
But  wherever  a  new  subject-matter  is  to  be  dealt  with  by 
the  Court,  there  can  be  no  old  practice  applying  to  it 
The  Court  however  is  enabled  by  the  statute  to  make  a 
practice,  if  necessary,  to  meet  the  case.  Where  the  legis- 
lature directs  a  thing  to  be  done^  the  Court  will  not  render 
the  law  nugatory,  because  there  is  no  antecedent  practice 
which  is  precisely  suitable.  The  Court  can  make  general 
rules  of  practice  for  the  carrying  out  the  provisions  of  the 
act  generally.  The  words  in  the  8th  sectioa,  ''after  judg- 
ment,'' do  not  relate  to  the  time  of  render^  but  to  tbe  act  of 
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baokruptcy  after  mentioned ;  if  the  trader  does  not  pay  or 
give  the  required  bond,  and  it  shall  afterwards  be  ascertained 
by  judgment  that  the  sum  claimed  was  really  due,  he  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy.  At 
all  events  the  Court  can  direct  now  in  what  way  the  render 
shall  be  made  after  judgment.  [Littledale  J.  We  cannot 
make  a  conditional  direction  in  case  judgment  shall  be 
signed.] 

Cur.  adv.  vult. 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — ^This  was  a  motion  by  persons  who  had  given  bond 
under  the  8th  section  of  1  8c  2  Vic,  c.  1 10,  to  be  allowed  to 
render  their  principal  after  verdict  against  him,  and  before 
judgment.  The  condition  of  the  bond,  as  required  by  the 
act,  is  to  pay  the  condemnation  money  or  render  the  defend- 
ant^ according  to  the  practice  of  the  Court.  Now  the 
practice  of  the  Court  as  to  render  applies  only  to  cases 
where  a  defendant  is  at  large  upon  bail,  and  when  rendered 
the  defendant  is  in  custody  under  the  writ  upon  which  he 
was  originally  taken.  In  the  present  case  there  is  no  such 
writ  nor  any  bail,  but  we  think  that  in  order  to  give  effect 
to  the  act  of  parliament,  we  must  construe  it  to  have  placed 
the  defendant,  who  has  found  sureties  by  bond  under  the 
8tb  section,  in  the  same  situation  as  if  he  had  been  arrested 
and  given  bail,  and  to  have  treated  the  obligors  in  the  bond 
as  bail  in  the  action. 

The  rule  of  court  for  the  render^  or  order  of  a  judge  for 
the  same  purpose^  will  then  be  sufficient  authority  by  virtue 
of  the  Btb  section  of  the  act  for  the  detention;  and  the 
obvious  intention  of  the  legislature  will  be  carried  into 
effect.  Some  doubt  existed  as  to  the  words  ''  after  judg- 
menty"  in  the  8th  section,  namely,  whether  they  apply  to 
the  whole  preceding  matter  or  not,  as  to  which  we  think 
tbaty  at  all  events,  they  do  not  apply  to  a  render  ''  accord- 
ing to  the  practice  of  the  Court,"  and  as  bail  would  by  that 
practioe  have  been  at  liberty  to  render  a  defendant  after 
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verdict  and  before  judgment^  we  think  that  the  obligors  io  ' 

OwsTON       ^'*'^  '^^"^  '""^^  ^^  **  liberty  to  do  the  same. 
V.  The  rule  therefore  will  be  made  absolute, 

COATES. 

Rule  absolute. 


24M  3?^'  Doe,  on  the  demise  of  Oxen  den,  v.  Cropper. 

An  arbitrator    JljY  order  of  nisi  prius  this  cause,  and  also  an  action  of 

upiivcrcu  with 

bis  award  the    trespass  by  the  plaintiff  against  the  defendant,  which  came 

following  writ-  gn  for  trial  at  the  Lincoln  summer  assizes  1 837,  were  re- 
ten  stntement: 
'^Ifeither  par-  ferred  to  an  arbitrator,  the  costs  of  each  cause  respectively 

ty  should  ac-    ^^  3t,ijg  ^ijg  gyg„j  ^f  jhe  award. 

sire  to  have 

the  grounds  In  July,  1631,  the  defendant  agreed  to  let  to  the  plaintiff 

have  proceed-   ^^''^ain  premises  at  Laceby  for  three  years  from  the  ISth 
ed  in  making    May  then  last  past;  and  on  the  14th  May,  1832,  agreed  to 

they  are  as  fol-  ^^'1  ^^^  same  premises  to  the  plaintiflf,  the  purchase  mone; 

lows,&c. '  He  jQ  (je  pgjj  j^  ^^q  years  from  the  date  of  the  agreement, 
then  stated  his  ...  . 

grounds.  The    The  plaintiff  failed  to  complete  his  purchase  by  the  time 

was  made  un-   stipulated,  but  remained  in  possession  until  February,  18S5, 

(lor  an  order     when  the  defendant  re-entered. 

directe§""ver-       '"  May,  1833,  the  plaintiif  became  tenant   to  the  de- 

diet  for  the       fendant  of  other  premises,  called  Little  Becks,  and  paid 
plaiiitmgene-    ,    _  ,  *  ,        ,  ,  -.  •        j  • 

rally  in  an        half  a  year  s  rent  from  the  above  date.     He  contmued  m 

ejectment  possession    until    March,    1834,    when   the    defendant  re- 

brought  to  re-    "^  ,  '  ' 

cover  two  dis-  entered.     No   other  circumstance   transpired  from  which 

andthe^wrftten  ^^^  terms  of  the  tenancy  could  be  collected, 

statement  The  plaintiif  brought  ejectment  to  recover  both  the  pre- 

he  was  entitled  niises  comprised  in  the  contract  of  purchase  and  Dttle 

to  one  of  them  Becks.     He  also  brought  trespass  in  respect  of  the  former 

application  to    premises  only, 

amend  the  rpj^^  question  to  be  tried  in  the  ejectment  was,  whether 

postea,  so  as  to  *  ^  ,  "^ 

confine  it  to      the  plaintiff  held  the  former  premises,  after  the  expiration 

which^the^^      of  his  tenancy  in  1834,  as  tenant  at  will,  or  from  year  to 

plaintiff  was 

entitled,  the  Court  refused  to  correct  the  award  by  the  arbitrator's  collateral  state- 
men  t« 
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.  To  the  action  of  trespass  the  defendant  had  pleaded 
guihy,  and  several  pleas  of  soil  and  freehold.  To  the 
r  pleas  the  plaintiif  replied  a  demise  from  the  defendant 
im  from  year  to  year. 

1  the  ejectment  the  arbitrator  awarded  that  a  verdict 
lid  be  entered  for  the  plaintiff;  in  the  trespass,  that  the 
ict  should  be  entered  for  the  plaintiff  on  the  issue  on  not 
ty,  but  for  the  defendant  on  the  other  issues, 
i^hen  the  agents  for  the  defendant  took  up  the  award  the 
trator  delivered  to  them  a  written  statement  also,  the 
erial  parts  of  which  were  as  follows : — *'  If  either  party 
tld  desire  to  have  the  grounds  upon  which  I  have  pro- 
led  in  making  my  award,  they  are  as  follows.*'  The 
»wiug  was  the  material  part  of  the  statement  with  re- 
;t  to  the  ejectment : — ^'  It  was,  I  think,  clear  that  neither 
y  contemplated  a  tenancy  from  year  to  year  from  that 
>,  (May,  1834,  when  the  agreement  for  three  years  ex- 
d,)  and  that  Mr.  Oxenden  was  permitted  to  continue  in 
session  of  the  premises  mentioned  in  the  declaration  in 
pass  solely  on  the  footing  of  the  proposed  purchase, 
that  he  was  in  the  same  situation  as  if  he  had  taken 
session  under  the  purchase  contract.  With  respect  to 
Lattle  Becks,  I  think  there  was  fully  sufficient  evidence 
tenancy  from  year  to  year,  not  determined  by  notice  at 
time  the  possesion  was  resumed  by  the  defendant ;  and 
:  consequently  the  ejectment  might  be  maintained  to 
>Yer  the  Little  Becks." 

Vhitehurst  moved  for  a  rule  to  shew  cause  why  the 
ster  should  not  be  directed  to  tax  the  defendant  his  costs 
o  all  the  premises  sought  to  be  recovered  in  the  eject- 
it  except  the  Little  Becks,  or  to  disallow  the  plaintiff  his 
ts  except  as  to  that  portion  of  the  premises,  or  why  the 
tea  in  that  cause  should  not  be  amended  by  confining  it 
he  Little  Becks.  [Lord  Denman  C.  J.  We  will  not  give 
ctions  in  the  first  instance  as  to  the  manner  in  which  the 
ts  are  to  be  taxed.     Application  can  be  made  to  the 
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1839.  Court  for  relief,  if  necessaiy,  after  the  taxation.]  The 
Court  will,  at  all  events,  entertain  the  rule  as  to  the  amend- 
ment of  the  postea  by  the  award.  The  Court  has  power 
to  amend  the  postea,  although  reference  is  commonly  nuide 
to  the  judge  who  fried  the  cause.  [Lord  Denman  C.  J.  We 
have  no  doubt  on  that  point.]  The  Court  will  exercise  that 
power  in  the  case  of  a  verdict  entered  under  an  a^'anL 
[Lord  DefimanCJ.  I  think  that  follows.]  The  only  ques- 
tion, then,  is  as  to  the  construction  of  the  award.  It  is 
apparent  from  the  reasons  assigned  in  writing  by  the  arbi- 
trator that  he  intended  to  confine  the  verdict  for  the  plaintiff 
in  the  ejectment  to  Little  Becks  only.  For  the  ejectment, 
in  which  the  award  is  for  the  plaintiff,  related  to  the  pre- 
mises contracted  to  be  sold  as  well  as  to  Little  Becks,  and 
the  trespass,  which  related  to  the  premises  contracted  to  be 
sold  only,  has  been  found  for  the  defendant.  The  paper 
writing  is  to  be  considered  as  part  of  the  award.  That 
doctrine  was  established  in  Kent  v.  Ehtob  (a),  recognized  in 
Sharmanv.Bell{b),  and  much  extended  in  Jona  v.  Cor;^(r), 
in  which  case  the  Court  of  Common  Pleas  received  evidence 
of  a  parol  statement  by  the  arbitrator  of  the  reasons  for  his 
award,  and  set  the  award  aside  on  account  of  their  insuf- 
ficiency. Before  the  decision  of  Coleridge  J.  in  Doe  d. 
Errington  v.  Errington  {d),  it  was  supposed  that,  where  the 
lessor  of  the  plaintiff  proved  title  to  any  part  of  the  premises, 
he  was  entitled  to  a  general  verdict,  and  had  to  take  out 
execution  at  his  peril  for  such  part  only  as  be  had  proved 
title  to.  This  notion  probably  influenced  the  arbitrator 
when  he  directed  a  verdict  for  the  plaintiff  generally,  instead 
of  confining  it  to  Little  Becks.  The  case  last  cited  shews 
that  the  issue  in  ejectment  is  divisible  with  reference  to  the 
several  closes  claimed,  that  a  verdict  may  be  found  of  guilty 
as  to  one  close  and  not  guilty  as  to  another,  and  that  the 
defendant  is  entitled  to  bis  costs  with  respect  to  any  close  as 
to  which  the  plaintiff  has  failed. 

(a)  3  East,  18.  (c)  5  Bing.  N.  C.  187. 

(6)  5  Mau.  &  S.  504.  {d)  4  Dow).  P.  C.  609. 
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Humfrey  shewed  cause  (in  the  first  instance).  So  long 
since  as  Doe  d.  Bryant  v.  Wipple  {a),  it  was  decided  that 
under  a  demise  of  the  whoie^  in  ejectment  an  undivided  moi- 
ety might  be  recovered.  The  lessor  of  the  plaintiff  recovers 
bis  term,  but  the  term  of  what  he  is  entitled  to  only.  As« 
niroing  that  the  Court  may  look  at  what  the  arbitrator  has 
said  dehors  the  award,  it  merely  comes  to  this,  that  the 
award  is  repugnant.  The  award  is  for  the  whole,  and  rea- 
sons are  given  to  shew  that  it  should  have  been  for  part  only. 
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Lord  Denman  C.J. — After  intimating  that  the  course 
pursued  in  Jones  v.  Corry  (&)  might  lead  to  inconvenience, 
said  that  the  Court  could  not  correct  the  award  in  the 
manner  proposed. 

LiTTLEDALE,  Patteson  and  Williams  Js.  concurred. 


Rule  discharged. 


(a)  1  Esp.  360. 


(6)  5  Bing.  N.  C.  187. 


YoRKE  V.  Chapman.  Wednetdav, 

June  t2ta. 

Sir  J.  CAMPBELL  A.  G.  in  Hilary  term  last  had  The  statutes  2 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  Geo.  2,  c.  22,  & 

32  Geo.  2    c. 

why  all  proceedings  in  this  cause  should  not  be  stayed.  28,  which'em- 

It  appeared  by  the  defendant's  affidavit    that  in  April,  P^''®'"  ^J® 
1837»  the   plaintiff  was  a  prisoner  in  the    King's  Bench  Westminster 

TT     11  L 

prison,  and  that  a  complaint  being  made  to  the  defendant,  ^nd  determbo 
as  marshal  of  the  prison,  of  the  plaintiff's  disorderly  con-  ^"  ^  summary 

WAV      SlflCi    ff\ 

duct,  and  of  his  obstructing  the  officers  of  the  prison  in  award  repara- 
discfaarge  of  their  duty,  the  defendant,  on  hearinc:  the  evi-  ^**^°>  "P^"  ^^^ 

.      ,  r    1         •••«••  ...      complaint  of 

dence  m  the  presence  of  the  plamtiff,  ordered  the  plamtiff  any  prisoner 
to  be  confined  in  the  strong  room  of  the  prison  for  one  ^^»"y.J*^"8e 
month,  under  the  rule  of  Court,  Easter  6  Geo.  4.  An  the  gaoler  of 
entiy  of  the  order  of  confinement,  with  the  cause  thereof,  in\u  office  ^ 

do  not  take 
awmy  the  right  of  action  at  common  law  from  such  prisoner,  though  wnbU  both  reme- 
dies are  not  open  to  the  prisoner. 
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was  duly  made  in  the  marshars  book,  which  was  laid 
before  this  Court  on  the  first  day  of  the  ensuing  term. 
The  plaintiff  commenced  an  action  for  trespass  and  false 
imprisonment  against  the  defendant  in  January,  1838,  and 
in  January,  1839,  filed  his  declaration.  The  affidavit  then 
negatived  that  any  application  had  ever  been  made  bj  the 
plaintiff  against  the  defendant  to  this  Court. 


Piatt  now  shewed  cause.  There  is  no  pretence  for  this 
application,  and  no  authority  is  to  be  found  for  it.  The 
marshal  of  the  Queen's  Bench  prison  is  not  placed  by  law 
in  a  better  position  than  magistrates  acting  in  discharge  of 
their  duty.  If  the  defendant  has  acted  justifiably  under  the 
32  Geo.  2,  c.  28,  that  will  be  an  answer  to  the  action,  if  not, 
the  plaintiff  is  entitled  to  recover  against  him  in  danuges. 
The  argument  on  the  other  side  must  be,  that,  as  the  defend- 
ant acted  under  the  order  of  the  Court,  he  is  entitled  to  stay 
the  proceedings  in  the  action,  whether  his  conduct  has  been 
justifiable  or  not,  but  this  is  a  doctrine  clearly  not  sustain* 
able. 


Sir  J.  Campbell  A.  G.  contrsl.  The  reason  why  no  case 
is  to  be  found  in  the  books  where  a  similar  application  to  the 
present  has  been  made,  is,  that  no  such  action  has  ever 
been  brought  before.  The  defendant  relies  upon  the 
2  Geo.  2,  c.  22,  the  32  Geo.  2,  c.  28,  and  the  rules  of 
Court  made  thereupon.  By  these  statutes,  the  Courts  of 
Westminster  Hall  are  empowered  to  make  rules  and  orders 
for  the  government  of  their  respective  gaols,  and  by  rules  of 
this  Court  of  Mich.  3  Geo.  2,  and  Easter,  6  Geo.  4,  orders 
for  the  better  government  of  the  Queen^s  Bench  prison  have 
been  made.  By  the  latter  rule,  the  marshal  is  authorized 
to  confine,  in  the  strong  room  of  the  prison,  any  prisoner 
who  shall  injure,  assault,  or  abuse  any  of  the  officers  of  the 
prison,  or  any  other  prisoner,  for  one  calendar  month  for 
the  first  offence.  Then,  by  32  Geo.  2,  c.  28,  s.  II,  this 
Court  is  authorized  to  bear  and  determine  in  a  summary 
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way  the  petition  of  any  prisoner,  complaining  of  any  abuse         i839. 

whitsover  committed  by  the  gaoler  of  the  prisoner;  and  by 

mle  of  Hil.  59  Geo,  3  (a),  the  marshal  is  bound  to  present 

the  petition  immediately  of  any  prisoner  complaining  of  any 

grievance  within  the  prison.     It  is  clear,  therefore,  that  a 

simple  statutory  remedy  is  provided  for  every  wrong  that 

may  be  committed,  and  it  is  submitted  that  it  was  intended 

by  tbe  legislature  to  substitute  it  for  the  action  at  common 

Itw.    Otherwise,  the  marshal  is  placed  in  great  difficulty ; 

be  has  to  maintain  order  amongst  a  large  body  of  persons, 

>ll  of  whom  are  insolvent,  and  yet  on  attempting  to  enforce 

any  one  of  tbe  rules,  he  exposes  himself  to  an  action,  in 

which  at  all  events  he  will  have  to  defray  his  own  costs. 

If  it  had  been  suggested  that  the  defendant  had  exceeded 

tbe  authority  given  him  by  this  Court,  the  question  might 

have  been  different,  but  no  complaint  has  been  made  of 

excess,  and  the  defendant  has  been  clearly  acting  within  his 

duty. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  motion  to  stay  proceedings  in  an  action 
of  trespass  brought  against  the  marshal  of  the  Queen's 
Beucb  prison,  for  confining  the  plaintiff  in  the  strong  room. 
By  statutes  2  Geo.  2,  c.  22,  and  32  Geo.  2,  c.  28,  and  by 
rales  of  Court  founded  on  those  statutes  in  M.T.  3  Geo.2\ 
H.  T.  59  Geo.  3,  and  E.  T.  6  Geo.  4  («),  power  is  given  to 
the  marshal  to  imprison  in  the  strong  room  any  of  the  debtors 
in  his  custody,  who  are  proved  to  have  been  guilty  of  cer- 
tain offences.  And  by  the  same  statutes  and  rules,  for  the 
more  speedy  correction  of  abuses,  the  Courts  and  judges 
are  empowered  and  required  to  hear  complaints  against  the 
keepers  of  prisons  in  a  summary  manner,  and  award  the 
party  complaining,  if  injured,  recompence  and  costs.  But 
the  statutes   contain  no  restrictive   words    forbidding  any 

(a)  «  Rules  of  the  Court  of  King's  Bench."    Butterworth,  1822. 
VOL.  II.  K  K 
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these  responsive  allegations  the  plaintiff  put  in  his  personal 
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answer. 


Dernnan^  in  Trinity  term^  1838,  had  obtained  a  rule  to 
shew  cause  why  a  writ  should  not  issue  to  prohibit  any  fur- 
ther proceeding  in  the  said  suit,  on  the  ground  that  the 
Consistory  Court  was  proceeding  to  try  a  lease,  a  matter 
triable  only  at  common  law. 

Keliy  and  Whitehurst  shewed  cause.  The  defendant 
does  not  set  up  the  lease  in  his  plea  or  responsive  allega- 
tion on  which  issue  may  be  taken,  but  merely  in  his  per- 
sonal answer,  which  is  not  any  part  of  the  pleadings.  It 
does  not  appear,  therefore,  that  the  Ecclesiastical  Court  is 
about  to  try  any  matter  out  of  its  jurisdiction.  The  distinc- 
tion between  personal  answers  and  responsive  allegations  is 
adverted  to  in  Bumell  v.  Jenkins  (a)  and  Morgan  v.  JSTop- 
kins  (ft).  French  v.  Trask  (c)  will  be  relied  upon  in  support 
of  the  rule.  In  that  case  prohibition  was  certainly  granted, 
on  the  personal  answer  of  the  defendant  that  a  modus  came 
in  question,  although  it  was  not  regularly  pleaded,  and  the 
distinction  now  taken  was  pointed  out  to  the  Court.  But 
that  decision  cannot  be  supported.  In  Byerly  v.  Windus  (d), 
where  that  case  was  recognised  and  a  prohibition  granted, 
Bayley  J.  observes  in  his  judgment, ''  It  appears  sufficiently 
upon  the  pleadings  in  this  cause  that  the  suit  below  is  in 
progress  towards  the  trial  of  the  prescription ;"  and  he  ree- 
fers to  French  v.  Trask  (c),  as  a  case  in  which  the  modus 
bad  been  pleaded.  In  many  cases,  where  leases  and  other 
matters,  triable  only  at  common  law,  are  involved  only  inci- 
dentally, the  Spiritual  Court  has  jurisdiction :  Com.  Dig. 
Prohibition  (G  5  &  6),  Cheeseman  v,  Hohy  (if),  Wortes  v. 
Clifion  (/),  and  Fin.  Abr.  Prohibition  (U),  pi.  23. 


(a)  2  Phill.  391. 
lb)  Ibid.  582. 
(c)  10£ast,348. 


(d)  5  B.  &  C.  1 ;  S.  C.  7  D.  & 
R.  564. 

(e)  Willes,  680. 
(/)  1  Rolle,  61. 

K  K  2 
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of  mandamus  should  not  issue,  directed  to  them,  command*         1839. 
iog  them  to  hear  and  determine  the  merits  of  the  appeal  of      ^^n/^^^ 
James  Tibbits,  on  his  claim  to  compensation  for  the  loss  of  ^ 

his  office  of  town  clerk  of  the  borough  of  Warwick.  ^^^  ^^  ^^^ 

It  appeared  by  the  affidavits,  on  which  the  rule  was  ob- 
tained,  that  Mr.  Tibbits,  previously  to  the  Municipal  Cor- 
poration Act,  had  been  the  common  clerk  of  Warwick, 
having  been  appointed  to  that  office  on  the  7th  May,  1827^ 
and  that  as  incident  thereto  he  also  exercised  the  offices  of 
clerk  of  the  peace  and  clerk  to  the  justices.  Under  the 
provisions  of  5  8c  6  Wilt.  4,  c.  76,  he  was  re-appointed  to 
his  office  of  town  clerk  on  1  st  January,  1 836.  He  ceased 
to  act  as  clerk  of  the  peace  on  the  ist  May,  and  as  clerk  of 
the  justices  on  the  10th  August,  1836,  in  conformity  with 
the  provisions  of  the  Municipal  Corporation  Act ;  and  on 
the  6th  October  following,  in  consequence  of  some  disputes 
with  the  town  council,  he  was  dismissed  from  his  office  of 
town  clerk. 

On  the  10th  September,  1836,  Tibbits  applied  to  the 
town  council  for  compensation  for  the  loss  of  his  offices  as 
clerk  of  the  peace  and  clerk  to  the  justices,  and  on  the  21st 
January,  1837,  he  also  claimed  compensation  for  the  loss  of 
bis  office  of  town  clerk. 

The  town  council  refused  any  compensation  whatever 
CD  the  grounds  that  the  office  of  town-clerk  was  only  held 
during  the  pleasure  of  the  recorder,  that  he  had  received  no 
appointment  to  the  offices  of  clerk  of  the  peace  and  clerk 
to  the  justices,  and  that  the  usage  was  not  such  as  to  raise 
a  just  expectation  that  Mr.  Tibbits  should  hold  any  of  the 
above  offices  during  life. 

Mr.  I^bbits  thereupon  memorialised  the  Lords  of  the 
Treasury,  and  set  out  the  following  clause  in  the  governing 
charter  of  the  borough,  under  which  he  had  been  originally 
appointed  common  clerk. — The  corporation  are  required  to 
appoint  a  recorder  of  the  borough,  who  shall  continue  in 
office,  and  ''  one  man  who  should  be  learned  in  the  laws  of 
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England,  who  should  be  and  be  called  common  clerk  of  the 
borough,  to  be  constituted  and  named  by  the  recorder  for 
the  time  being,  and  who  should  exercise  his  office  bj  him- 
self or  his  sufficient  deputy,  and  should  continue  io  bis 
office  so  long  as  it  should  please  the  recorder." 

Mr.  Tibbits  then  set  out  facts  to  shew  that  the  office  of 
town  clerk  was  a  life  office,  and  that  no  instance  had  been 
known  of  any  party  having  been  appointed  to  any  of  the 
offices  for  a  limited  period ;  and  he  claimed  the  sum  of 
3000/.  He  lastly  prayed  to  be  heard  before  their  lordships 
by  himself^  his  counsel  and  witnesses. 

The  town  council  presented  a  counter-memorial,  setUng 
out  the  grounds  of  the  amotion  of  Mr.  Tibbils,  from  which 
it  appeared  that  the  town  council  had  resoWed  to  employ 
Mr.  ParkeSj  a  London  solicitor,  to  take  proceedings  rela- 
tive to  the  charity  estates  of  the  corporation :  Mr.  TMhU 
claimed  the  conduct  of  the  business  as  town  clerk,  asd 
refused  to  give  up  the  documents  relating  to  the  estates  or 
the  seal  of  the  corporation,  and  he  insisted  on  keeping  the 
key  of  the  chest  in  which  they  were  kept.  The  town 
council  afterwards  resolved  to  petition  the  Lord  Chanoelk>r 
to  appoint  a  certain  number  of  gentlemen  as  trustees  to 
the  charity  estates:  Mr.  Tibbits  opposed  this  petitioa, 
and  attended  at  the  master's  office  with  affidavits  to  oppose 
the  trustees  nominated  by  the  town  council,  who  tbereopoo 
passed  a  resolution  to  dismiss  him  from  his  office  of  towo 
clerk. 

On  the  15th  September,  1837,  the  Lords  of  the  Treasury 
issued  a  minute  in  substance  as  follows : — 

"  It  appears  to  my  lords  that  the  claim  of  Mr.  Tibbiis  for 
the  loss  of  his  emoluments  as  clerk  of  the  peace  and  clerk 
to  the  justices  is  not  affected  by  any  allegation  of  miscon- 
duct which  took  place  subsequent  to  his  being  deprived  of 
those  emoluments.  My  lords  therefore  mast  consider  hii 
claim  for  compensation  under  those  heads  separate  from 
the  question  of  his  alleged  misconduct.     As,  however,  Mr. 
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Tibbiti  claiois  the  compensation  for  these  emoluments  on        i839. 
the  ground  of  their  being  attached  to  the  office  of  common      ^^n-^^ 
clerk,  and  as  it  appears  to  my  lords,  from  a  consideration  of  ^^ 

the  different  statements,  that  such  an  allegation  is  correct,   I^Ros^ftbc 

TaSAflUBY. 

it  becomes  necessary  to  consider  the  tenure  by  which  such 
office  was  held. 

**  The  legal  tenure  of  the  office  was  during  the  pleasure  of 
the  recorder,  who  held  his  office  for  life.  Mr.  Tibb'Us  con- 
tends that,  though  the  tenure  was  nominally  during  the  plea- 
sure of  the  recorder,  the  usage  was  such  as  to  raise  a  just 
expectation  that  he  should  hold  the  office  for  life.  My 
lords  refer  to  Mr.  Tibbiis'  own  statement,  in  which  they 
observe  that  it  is  admitted  by  him  that  in  179B  Mr.  Thomas 
Greenway^  the  common  clerk,  was,  in  consequence  of  a  dis- 
pute with  the  late  Earl  of  Warwick^  dismissed  from  his 
office. 

**  My  lords  cannot  admit  that;  with  the  recent  instance 
before  them,  they  should  be  justified  in  declaring  that  the 
immemorial  usage  had  been  such  as  to  raise  a  just  expecta- 
tion that  the  office  should  continue  for  life  or  during  good 
behaviour.  They  do  not  therefore  judge  Mr.  Tibbits  enti- 
tled to  the  benefit  of  their  minute  of  1835,  but  are  of 
opinion  that  he  should  be  dealt  with  in  the  same  manner  as 
if  be  held  an  office  during  pleasure  in  the  public  service, 
and  retired  upon  abolition  or  reduction  of  office,  which 
course  my  lordships  have  pursued  in  similar  cases." 

Their  lordships  thereupon  awarded  Mr.  Tibbits  a  gratuity 
of  1002.  as  a  compensation  for  his  offices  as  clerk  of  the 
peace  and  clerk  to  the  justices. 

••  It  remains  for  my  lords  to  decide  upon  the  claim  for 
the  loss  of  the  office  of  town  clerk,  to  which  Mr.  Tibbit$ 
was  elected  by  the  town  council,  from  which  he  was  re- 
moved on  the  allegation  of  misconduct.  The  object  of  the 
act  in  giving  the  privilege  of  granting  compensation  in  such 
cases  was  clearly  to  prevent  the  claims  for  compensation 
being  defeated  under  color  of  a  re-election  and  subsequent 
removal ;  but  it  was  never  the  intention  of  the  legislature  to 
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1889.        interfere  with  the  just  authority  of  the  toMm  coimdl  over 
'^-^^'^      their  town  clerk,  or  to  deprive  them  of  the  fair  chdint  which 
9.  they  possess  to  the  zealous  and  faithful  services  of  thw 

I^RDs  of  die  iggjii  adviser  and  agent.  Had  my  lords  any  reason  to  sup- 
pose from  the  papers  laid  before  them  that  Mi*.  Tibbiis  was 
re-elected  for  the  object  of  defeating  his  claim  for  compen- 
sation, and  of  removing  him  upon  any  pretext  or  excuse 
which  might  subsequently  appear,  and  not  with  the  boni 
fide  intent  of  continuing  him  in  office  so  long  as  he  should 
conduct  himself  to  the  satisfaction  of  the  town  council,  my 
lords  would  have  felt  themselves  bound  to  have  awarded 
him  the  same  compensation  as  if  he  had  been  originally 
removed  from  his  office.  Upon  an  attentive  consideration 
of  the  papers,  my  lords  can  find  no  ground  to  impute  such 
a  course  to  the  town  council,  or  to  judge  that  the  removal 
of  Mr.  Tibbits  was  not  made  in  the  honk  fide  and  justifiable 
exercise  of  the  discretion  vested  in  them.  In  this  view  of 
the  case  my  lords  are  decidedly  of  opinion  that  Mr.  HbbU$ 
is  not  entitled  to  compensation  for  his  office,  from  the  re* 
moval  from  the  office  of  town  clerk." 

Sir  J.  Campbell  A.  G.  and  Sir  F.  Pollock  for  tlie  defend- 
ants, and  Sir  W.  W,  Folleft  and  Waddington  for  the  town 
council  (a),  shewed  cause  in  Hilary  term  last  (6).  The 
Lords  of  (he  Treasury  have  heard  and  determined  the  appeal 
of  Mr.  Tibbits,  and  that  is  a  sufficient  answer  to  this  rule. 
Whether  they  have  decided  rightly  or  wrongly  is  imma- 
terial, for,  as  they  had  jurisdiction,  their  decision  is  final; 
Rex  V.  Bridgewateric).  If  the  lords  had  refused  to  hear 
the  appeal  this  Court  might  have  issued  a  mandamus,  but 
if  they  do  decide  upon  it,  even  though  they  set  out  wrong 
reasons  for  their  judgment,  this  Court  cannot  review  it* 

(a)  Cresswell  objected  to  coun-  (6)  Jan.  12th,  before  Lord  Doh 

s€l  being  heard  fur  the  town  coun-  nian  C.  J.,  UitUdale^  Williams  nod 

cil,  but  as  the  rule  had  been  served  Coleridge  Js. 

upon  the  town  council,  the  Court  (c)   1  N.  &  P.  466* 
decided  to  hear  theiu. 
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It  is  admitted  that,  if  the  Treasury  had  no  jurisdiction,  as        18S9. 
io  Hex  V,  The  Mai/or  of  Poole  {a),  this  Court  might  review    -^^X"^*^ 
their  decision,  but  a  mistake  in  point  of  law,  where  the  9. 

Court  below  has  jurisdiction,  is  not  sufficient  ground  to   I^«wofthe 
issue  a  mandamus;  Ex  parte  Pratt {b).     It  is  submitted, 
however,  that  the  conduct  of  Tibbits  was  quite  sufficient 
cause  for  dismissal. 

Creiswell  and  Hayes,  contra.  It  is  true  that  where  the 
Lords  of  the  Treasury  have  jurisdiction,  this  Court  cannot 
interfere  with  them,  but  it  is  also  true  that,  if  the  lords  do 
not  exercise  that  jurisdiction,  this  Court  will  compel  them 
so  to  do.  It  cannot  be  said  that  Mr.  Tibbits^  appeal  has 
been  heard  and  determined.  He  claimed  to  be  heard  by 
himself  and  counsel :  if  his  claim  had  been  allowed,  the 
lords  probably  would  not  have  fallen  into  the  mistake  they 
have  made.  For  it  appears  by  JEx  parte  Lee  (c)  that  their 
lordships  were  not  aware  that  an  appointment  to  a  corpo- 
ration office  during  good  behaviour  was  an  appointment  for 
life.  Section  66  (5  &  6  IVilL  4,  c.  76,)  provides  for  com- 
pensation to  all  corporation  officers  removed  under  the 
provisions  of  the  act,  and  enacts  that,  if  they  shall  be  reap- 
pointed and  subsequently  removed,  they  shall  still  be  enti- 
tled to  compensation,  unless  removed  for  misconduct  that 
would  warrant  removal  from  an  office  held  for  good  beha- 
viour. The  Treasury  seem  to  have  thought,  because  the 
re-appointment  was  not  collusive,  and  that  the  corporation 
had  good  grounds  for  dismissing  Mr.  Tibbits,  that  therefore 
be  was  not  entitled  to  compensation.  But  it  is  obvious  a 
hundred  bon&  fide  causes  for  dismissal  might  occur,  none 
of  which  would  justify  a  removal  from  an  office  for  life. 
The  honajides  therefore  of  the  dismissal  has  nothing  to  do 
with  the  case,  but  this  erroneous  view  has  fettered  their 
lordships  in  their  jurisdiction.  It  is  the  common  case, 
therefore,  of  a  Court  of  Sessions  excluding  themselves  frotti 

{a)  3  N.  &  P.  1 19.  (c)  7  A.  &  E.  139 ;  5.  C.  2  N. 

{b)  3  N.  &  P.  10«.  &  P;  63. 


504  CAS£8  IN  THE  QUEEN's  BENCH, 

1839.        jurisdiction  when  they  possess  it,  upon  which  this  Court 
Th  o  always  grants  a  mandamus.    Thus  in  Rex  ¥•  The  Jiulica 

V,  of  KaU(a\  where  the  sessions  decided  not  to  rate  Hbe 

T&EAsu&y.^  wages  of  millers,  on  the  ground  that  the  statutes  only  au- 
thorised them  to  rate  the  wages  of  husbandmen,  the  Court 
granted  a  mandamus ;  so  also  in  Rex  v.  The  Justices  oftk 
City  of  York{h\  where  the  justices  misread  a  compeou- 
tion  clause  in  a  local  act,  as  to  the  extent  of  costs  to  be 
allowed.  It  is  no  answer  therefore  to  say  that  the  Lords 
of  the  Treasury  have  heard  and  determined  this  appeal. 

Cur.  adv.  vuU. 

The  Queen  v.  The  Lords  Commissioners  of  the  Trea- 
sury, In  re  John  Trevor,  Town  Clerk  of  Bridgewater. 

In  this  case  it  appeared  from  the  affidavit  of  W.  J.  Tre* 
vor,  the  father  of  the  said  J.  Trevor^  that  he,  (the  father,) 
for  seven  or  eight  years  before  the  1st  of  August,  1833,  held 
the   office  of  town-clerk  of  tlie  borough  of   Bridgewater 
during  good  behaviour,  having  been  appointed  to  the  office 
by  virtue  of  the  charters  of  the  borough.     On  the  Ist  of 
August,  1833,  he  resigned,  when  his  son,  the  said  J.  Treror, 
was  appointed   to  the  same  office,  and  held  the  same,  at 
the  time  of  the  passing  of  the  Municipal  Corporation  Act 
(5  &  6  Will.  4,  c.  76),  during  good  behaviour,  by  virtue  of 
the  said  charters.     On  the  1st  of  January,  1836,  J.  Tretor 
was  re-appointed  town-clerk  under  the  act.     He  was  re- 
moved on  the  July  following,  and  the  town  council  bamg 
refused  him  compensation,  he  appealed  to  tlie  Lords  of  the 
Treasury,  who  decided  against  his  claim,  on  the  ground  that 
he  was  properly  removed  for  misconduct.     The  alleged 
misconduct  was,  that  when  a  magistrate  and  alderman  of 
the  borough  had  been  abused  in  violent  terms  by  J,  TretoT, 
the  father,  who  was  also  the  partner  of  J.  W.  Trevor  the 
town  clerk,  in  the  most  public  part  of  the  borough,  J.  ^* 

(a)  14  East,  395.  (6)  1  A.  &  £.  898;  &  C.  3  N.  4p  M.  685. 
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Trevor  was  present,  and  acted  in  concert  with  his  father.  1839. 

The  applicant  had  required  the  defendants  to  re-hear  his  ^^^T^^ 

appeal,  which  had  been  refused.  v. 

A  rule  having  been  obtained  in  Michaelmas  term,  1837,  Lords  of  the 

iof  a  mandamus  commanding  the  Lords  of  the  Treasury  to 

kar  and  determine  the  applicant's  appeal, 

Sir  J.  Campbell  A.  G.,  Sir  jp.  Pollock,  and  Wightman 
shewed  cause  (a).     The  determination  of  the  Lords  of  the 
treasury  is  final.     [Coleridge  J.  When  a  party  has  been  re- 
appointed after  the  passing  of  5  &  6  WilL  4,  c.  76,  and  has 
^en  subsequently  removed  for  misconduct,  under  the  pro- 
viso at  the  end  of  sect.  66,  have  the  Lords  of  the  Treasury 
^y  jurisdiction  except  as  to  amount?]    The  case  seems  to 
be  put  on  the  same  footing  as  a  removal  under  the  act  in  the 
iiiBt  instance. 

Jervii  and  Jardine,  contr^.  The  Lords  of  the  Treasury 
need  not  have  given  reasons  for  their  judgment.  Rex  v.  Mayor 
of  Loudon  (b),  but,  as  they  choose  to  give  reasons  which 
are  insufficient,  their  judgment  may  be  reviewed.  In  Ex 
parte  Smylh(c)  this  Court  refused  a  mandamus  to  the 
Privy  Council  to  receive  a  petition  for  a  rehearing  of  an 
appeal.  But  then  the  appeal  had  been  decided  by  a  courL 
The  Lords  of  the  Treasury  are  merely  public  officers  ap* 
pointed  to  arbitrate ;  and  in  the  case  of  an  award,  if  the  rea- 
sons assigned  for  it  are  bad,  it  may  be  set  aside.  KetU  v. 
Eleiob  {d).  There  is  strong  ground  for  interference  by  man- 
damis  in  a  case  like  the  present,  for  the  Judgment  cannot 
be  set  aside  like  an  award,  nor  is  there  any  remedy  analo- 
gous to  an  action  for  a  false  return.  The  quantum  only  of 
compensation  was  referred  to  the  defendants,  and  they  have 
aoC  determined  tfaat<    As  to  the  tenure  of  the  applicant's 

(a)  In  Easter  term  (April  16),  {b)  3  B.  &  Ad.  255. 

before  Lord  JDenman  C.  J.,  Little-         (c)  3  A.  &  E.  719. 
dide,  Faitcson,  aod  Cokridge  Js.  (d)  3  Eait,  18. 
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1839.        office  they  cited  Harcourt  v.  Fox  (a),  Rex  v.  Owen  (6),  aud 
J^^C^      Baggs's  caseCc). 

The  Queen  e©  v  / 

V,  Cur.  adv,  vult. 

Lords  of  the 
Treasury. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgmeot 

of  the  Court  in  both  cases.  After  stating  sect.  66  of  5  &  6 
Will.  4,  c.  76,  on  which  the  application  was  made,  and  the 
facts  of  the  Warwick  case,  his  lordship  continued  as  fol- 
lows : — 

In  the  Treasury  minute  issued  on  the  present  occasion, 
their  lordships  very  candidly  disclose  the  reasons  for  their 
decision,  observing  that  the  proviso  was  meant  to  protect 
officers  from  fraudulent  amotion,  but  that  the  town  council 
of  Warwick  could  not  be  charged  with  any  improper  mo- 
tive, as  the  dissatisfaction  appears  to  their  lordships  to  be 
genuine  and  well  founded.  But  in  answer  to  this  it  must 
be  said  that  the  protection  against  fraudulent  amotion  is 
specific,  aud  is  referred  to  a  precise  test: — whether  the 
amotion  would  have  been  warranted  by  the  officer's  mis- 
conduct. 

The  town  clerk  urges  that  he  has  been  guilty  of  no 
such  misconduct.  We  think  him  in  this  clearly  right,  and 
the  contrary  proposition  was  not  contended  for  at  the  bar. 
But  the  cause  shewn  against  the  rule  was,  that  the  proceed- 
ing asked  for  was  already  complete,  as  the  Lords  of  the 
Treasury  had  heard  and  decided  the  complaint;  which  is 
certainly  true,  so  that  if  they  have  jurisdiction  over  the 
subject-matter,  as  the  application  for  the  rule  supposes, 
they  have  actually  pronounced  a  judgment  which  cannot 
be  questioned.  The  Court  however  conceived  a  strong 
doubt  whether  this  jurisdiction  is  entrusted  by  the  act  to 
the  Lords'of  the  Treasury.  An  appeal  to  them  is  indeed 
given  from  the  decision  of  the  town  council  \  but  the  pro* 
viso  comes  after^  giving  full  compensation  to  such  as  may 
be  removed  without  such  misconduct  as  would  warrant  di^ 

(a)  4  Mod.  167.  (c)  1 1  Rep.  93  b. 

(6)  4  Mod.  293. 
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missal,  not  such  as  their  lordships  may  think  would  have        1839. 


warranted  dismissal. 

No  power  is  conferred  by  this  act  on  the  Lords  of  the  ^^ 

Treasury  for  ascertaining  the  facts  which  may  be  thought    ^^^^  of  the 
to  prove  such  misconduct,  nor  is  there  any  disrespect  to 
their  lordships  in  supposing  that  they  may  not  be  cognizant 
of  the  law  (often  difficult  of  application)  on  which  the  ques* 
tion  might  turn. 

These  considerations  appear  to  prove  that  the  Lords  of 
the  Treasury  have  no  power  to  decide  the  question,,  whe- 
ther the  town  clerk  has  or  has  not  been  properly  removed 
from  his  office.  If  they  have  it  not,  the  mandamus  prayed 
for  cannot  issue  for  that  reason.  If  they  possess  the  juris- 
diction, the  answer,  that  they  have  already  exercised  it,  is 
equally  conclusive  against  making  the  rule  absolute.  Whe- 
ther there  may  be  another  remedy  it  is  no  part  of  our  duty 

to  decide  at  present. 

Rule  discharged. 

In  another  case,  moved  on  the  part  of  the  town  clerk  of 
Bridgewater,  the  same  judgment  must  be  given,  the  only 
difference  in  the  two  cases  lying  in  the  particulars  of  con- 
duct, which  have  been  thought  to  justify  his  dismissal,  but 
in  our  opinion  certainly  do  not,  within  the  terms  and  mean- 
ing of  the  proviso. 

Rule  discharged. 


Wain  v.  Bailey  («).  Tueidayj 

June  18M. 
Jl  HE  declaration  stated  that  the  defendant  heretofore,  to  It  is 


no  an- 


wit,  on  the  10th  October,  1836,  made  his  promissory  note  ^^^^l^^  *t' 
in  writing,  and  then  delivered  the  same  to  the  plaintiff,  and  missory  note, 
thereby  then  promised  the  plaintiff  to  pay  to  the  plaintiff  a^le'to  bearer" 

the  sum  of  15/.  on   the  25th  March  then  next,  for  value  or  order,  that 

when  the  note 
(a)  Decided  during  the  sittings  in  banc  after  this  term.  became  due 

the  defendant 

was  ready  to  pay  on  the  note  being  produced  and  delivered  up  to  him,  and  always  had 

been  and  still  was  ready  to  pay  on  the  production  of  the  note. 
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1839.        received,  which  period  had  elapsed  before  and  at  the  time 
of  the  commeDcement  of  this  suit. 

Plea;  that  when  the  said  note  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on  the 
28th  March,  18d7>  the  defendant  was  readj  and  willing  to 
have  paid  to  the  plaintiff  the  amount  of  the  said  note, 
whereof  the  plaintiff  then  had  notice,  and  the  defendant 
then  requested  the  plaintiff  to  produce  the  said  note  for  the 
purpose  of  the  same  being  delivered  up  to  him,  the  defend- 
ant, on  payment  by  him  of  the  amount  thereof,  but  he 
further  says,  that  at  the  time  the  said  note  so  became  dne 
and  payable,  and  when  he  the  defendant  was  so  ready  and 
willing  to  pay  the  same  as  aforesaid,  and  requested  the 
plaintiff  to  produce  the  same  for  the  purpose  aforesaid,  the 
plaintiff  had  not  the  said  note  in  his  power,  custody  or 
possession,  nor  could  he  then  deliver  or  have  delivered  op 
the  same  to  the  defendant,  and  confessed  and  admitted 
that  he  had  not  then  the  same  in  his  power,  custody  or  pos- 
sessiouj  and  that  he  could  not  then  deliver  up  the  same  to 
the  defendant  aforesaid,  or  even  though  the  defendant  should 
then  pay  him  the  amount  thereof;  whereupon  he  the  de- 
fendant did  then  refuse  to  the  plaintiff  the  amount  of  the 
said  note;  as  he  lawfully  might,  for  the  cause  aforesaid, 
and  which  refusal  is  the  alleged  breach  of  promise  in  the 
declaration  mentioned.  Averment,  that  the  defendant  had 
always  since  the  note  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  and  since  the  said  admission 
and  confession  of  the  plaintiff,  hitherto  been  and  still  is 
ready  and  willing  to  pay  to  the  plaintiff  the  amount  of  the 
said  note,  on  the  same  being  produced  to  him  and  delivered 
up  to  him  on  payment  of  the  amount  thereof,  but  that  the 
plaintiff  had  never  since  hitherto  produced  the  said  note  or 
offered  to  deliver  up  the  same  to  the  defendant  on  payment 
thereof,  which  the  defendant  so  was  and  still  is  ready  to 
make  as  aforesaid,  whereof  the  plaintiff  had  notice.  Veri- 
fication. 

Replicaton  de  injuria. 
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At  the  trial  at  the  Derbyshire  spring  assizes,  1838,  before 
Park  3,,  the  verdict  passed  for  the  defendant,  and  in  the 
ensuing  Easter  term  JV.  R,  Clarke  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  non  obstante  veredicto; 
against  which 

Whitehurst  now  shewed  cause.  It  is  quite  clear  law 
that  a  party  who  is  sued  on  a  lost  bill  of  exchange  cannot 
be  compelled  to  pay.  The  various  cases  are  collected  in 
Hansard  v.  Robinson  (a),  where  Lord  Tenterden  C.  J.,  pro- 
nounced an  elaborate  judgment ;  the  principle  of  which  is, 
tbat  the  acceptor  of  a  bill  of  exchange  only  engages  to  pay 
on  the  bill  being  given  up  to  him  as  a  voucher,  for  his  own 
security.  No  distinction  can  now  be  taken  between  a  bill 
of  exchange  and  a  promissory  note :  jRex  v.  Box  {b). 
Patleion  J.  It  does  not  at  all  follow  from  Hansard  v. 
^hbimon  (6)  that  the  plaintiff  could  not  have  recovered  if 
be  lost  note  had  been  found.]  In  the  present  case  the 
efendant  avers  that  he  has  always  been  ready  to  pay  on 
le  production  of  the  note.  If  he  had  paid  the  plaintiff 
ritbout  the  production  of  the  note,  he  could  not  compel  a 
?ceipt,  because  the  common  law  does  not  require  that; 
or  could  be  insist  upon  an  indemnity ;  and  he  might  have 
o  witness  of  the  payment,  and  then  afterwards  be  sued  on 
le  note,  and  be  compelled  to  pay  it  a  second  time.  For 
lis  reason  the  law  requires  the  production  of  the  note  by 
le  holder  at  the  time  of  payment.  [Patteson  J.  Have 
ou  looked  at  Rolt  v.  Watson,  4  Bingh.  2737]  There  the 
efendant,  who  was  the  acceptor  of  a  lost  bill,  was  sued  on 
le  original  consideration.  The  promise  made  by  a  party 
D  a  promissory  note  is  not  to  pay  under  all  circumstances, 
ut  only  on  production  of  the  note.  That  is  the  intend- 
lent  of  all  mankind.  [Lord  Denman  C.  J.  Why?  Only 
ecause  on  an  assignable  instrument  he  might  be  called 
pon  to  pay  twice,  but  that  could  not  be  so  here,  as  the 

(a)  7  B.  &  C.  90;  .S.  C.  9  D.  &  R.  860. 
lb)  6  Taant  335. 
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1839.  note  is  not  made  payable  to  bearer  or  order.  Uiiledale  J. 
How  would  it  be  in  the  case  of  a  bond,  wbich  the  obligee 
refused  to  give  up  ?  ]  That  is  different,  because  a  bond  is 
governed  by  the  common  law,  and  not  by  the  custom  of 
merchants.     Sed 

Per  Curiam —  Rule  absolute. 

N.  R,  Clarke  was  to  have  supported  the  rule. 


The  Queen  v.  The  Select  Vestry  of  St.  Margaret's, 

Saturdaj,,  LEICESTER  (fl). 

Churchward  XHE  mandamus  issued  in  this  case  (6)  in  Michaelmas 

dent  are  bound  term  last,  recited  section  39  of  2  Will.  4,  c.  x.  (local  and 

mates  to  the  personal),  the  refusal  to  make  a  rate,  and  commanded  the 

parishioners  in  select  vestry  to  lay  and  assess  a  rate  according  to  the  pro- 
vestry  of  the  ,  ,               ^           ^               ^                                  o               tr 
probable  visions  of  the  act  of  parliament,  of  sufficient  amount  to 

amount  re-  defray  all  monies  which  might  be  required  for  the  support 

quired  for  a  -^                                        ^'^               ^                            .     . 

church  rate,  of  the  churches*of  the  parish,  and  for  the  expenses  incident 

where  Tlo^  thereto,  and  for  all  other  purposes  to  which  church  rates 

act  substituted  are  by  law  applicable, 

try  f^  the  "The  return  stated  in  substance  that  the  select  vestry  met 

parishioners  at  {„  pursuance  of  the  writ  on  the  27th  December,  1838,  and 

large,  and  au-  "^ 

thorised  them  that  the  churchwardens  present  were  called  upon  to  state 

^h'^S^rates  ^^  ^^^  select  vestry  the  amount  of  money  necessary  for  the 

poor  rates  and  purposes  mentioned  in  the  writ,  and  also  to  furnish  an  esti- 

highway  rates 

and  the  Court  ^^^^  of  ^1^^  works  necessary  for  the  support  of  the  church, 

of  Queen's  ^Lud  of  the  necessary  expenses  incident  thereto,  in  order  to 

Bench  had  .,       ,          ,                          , 

issued  a  man-  enable  the  select  vestry  to  lay  a  rate  according  to  the  act 

damusto  the  of  parliament,  of  sufficient  amount  &c.,  and  that  at  such 

select  vestry  . 

to  make  a  meeting  the  churchwardens  wholly  neglected  and  refused 

church  rate: —  ....           r       l- 

Held  that  the  (°)  Decided 'during  the  sittings  in  banc  after  this  term. 

refusal  of  the  (6)  See  an/e,  116. 
churchwar- 
dens to  supply  any  estimates  was  a  sufficient  excuse  for  disobedience  to  the  writ,  as  the 
local  act  contained  nothing  to  alter  the  general  duties  of  the  churchwardens. 


The  Queen 
v. 
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to  state  to  the  select  vestry  the  amount  necessary  for  the        ib39. 
purposes  in  the  writ  roentioDed,  or  to  furnish  any  such 
estimate  or  account,  or  to  give  to  the  vestry  any  information 
by  which  they  might  ascertain  and  determine  the  rate  to  be    ^''''  Maroa- 

RET  S 

laid,  whereupon  the  said  vestry  meeting  was  adjourned,  in  Leicester. 
order  to  afford  the  churchwardens  opportunity  to  furnish  a 
statement  &c.;  and  the  vestry,  in  obedience  to  the  writ, 
again  assembled  on  the  3 1st  December,  and  on  the  4th 
January  following,  but  that  on  both  occasions  and  from 
thence  hitherto  the  churchwardens  neglected  and  refused 
to  state  the  amount  necessary,  or  to  furnish  such  statement, 
account  or  information,  whereupon  the  select  vestry  were 
unable  to  obey  the  said  writ,  &c. 

A  concilium  having  been  obtained,  after  a  refusal  by  the 
Court  to  quash  the  return  as  frivolous  {a),  the  case  was  set 
down  in  the  crown  paper,  and  was  now  argued  by 

JBalguy,  for  the  crown  (who  proposed  to  read  affidavits 
of  the  churchwardens  in  answer  to  the  return,  but  was  not 
permitted  by  the  Court).  This  return  sets  out  in  effect 
exactly  the  same  objections  as  those  relied  upon  previously, 
and  overruled  by  the  Court.  It  is  therefore  a  contempt. 
But,  to  take  the  case  as  res  Integra,  why  should  the  church- 
wardens be  called  upon  to  undergo  the  expense  of  obtaining 
estimates  ?  The  select  vestry  can  obtain  these  for  them- 
teives  as  well  as  the  churchwardens.  The  law  casts  on 
them,  not  on  the  churchwardens,  the  duty  of  making  a  rate, 
and  they  are  bound  to  make  a  fair  rate,  for  the  purposes 
required  in  the  act.  Section  63  of  the  local  act,  enacts 
that  the  monies  to  be  received  by  virtue  of  this  act,  under 
the  rates  called  church  rates,  shall  (after  payment  of  the 
costs,  charges  and  expenses  attending  the  collecting,  re- 
ceiving and  managing  the  same)  be  paid  over  by  the  select 
vestry  to  the  churchwardens.  The  select  vestry  therefore 
have  the  power  of  reimbursing  themselves  for  the  expense 
of  estimates,  whereas,  if  the  churchwardens  should  incur 

(a)  See  1  Pen*.  &  Da.  1S4,  note  (6). 
VOL.  if.  L  L 
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the  expense,  a  rate  required  for  the  purpose  would  be 
as  retrospective.  Section  42,  which  requires  every  rate  to 
be  entered  in  public  books,  and  to  be  confirmed  by  justices, 
and  notice  thereof  to  be  given  in  church ;  and  section  i^ 
which  gives  every  rate-payer  an  appeal  to  the  select  vestry, 
are  clauses  which  shew  that  every  care  has  been  takeo  to 
guard  the  parish. 


MelloVf  contrsk.     The  last  decision  in  this  case  {a)  pro- 
ceeded entirely  on  the  ground  of  the  refusal  being  illusive, 
which  is  a  point  that  cannot  arise  on  this  return.     It  is  not 
denied  on  the  other  side  that  estimates  ought  to  be  made 
before  a  rate  is  assessed,  but  it  is  contended  that  the  select 
vestry  ought  to  make  them.     This  is  not  so;  the  law  throws 
upon  churchwardens  the  duty  of  obtaining  estimates,  for 
no  one  but  the  churchwardens  and  the  parson  has  power 
to  enter  the  church  except  during  divine  service.     The  only 
e£fect  of  this  act  is  to  substitute  the  select  vestry  for  the 
parishioners  at  large,  and  not  at  all  to  alter  the  character  of 
the   churchwardens.      In  Prideatix^s   Parish    Officer,  67, 
(10th  ed.  by  Tyrwhilt,)  it  is  laid  down  that  it  is  the  first 
duty   of  the    churchwardens   to   survey    the   church,  and 
'*  having  taken  an  account  of  what  repairs  they  want,  and 
estimated  as  near  as  they  can  the  charges  which  the  said 
repairs  may  amount  to/'  they  are  to  lay  a  rate.    In  BreiteU 
V.  King(b)f  where  a  church  rate  was  appealed  against,  on 
the  ground  of  its  having  been  made  without  an  estimate, 
Sir  George  Lee  was  clearly  of  opinion  that  an  estimate 
ought  to  have  been  made,  though  in  that  case  the  objection 
did  not  appear  on  the  libel.     It  appears  by  the  different 
cases  in  the  ecclesiastical  courts  that  it  has  been  the  con- 
stant  practice    for    churchwardens   to   furnish   estimates. 
Greenwood  v.  Greaves  (c),   Veley  v.  Burder{d),  in  which 
last  case  the  right  of  the  parishioners  to  have  estimates 


(a)  Rex  V.  The  Select  Vestry  of 
St,  Margaret's,  Leicester,  1  Perr. 
&  Da.  116. 

(6)  2  Lee's  Rep.  (by  Philiimore), 


548. 

(c)  4  Hagg.  Ecc.  R.  77. 

(d)  See  a  report  of  this  case  by 
G.  W.  Johnson,  Esq. 
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before  making  the  rate  is  fully  admitted  by  Dr.  Nicholl,        1839. 

arguendo,  and  Harrington  v.  Stow  is  there  cited  from  Dr.       ^^^^/^^ 

xr-  JL   //>  1 1  »  The  Queen 

riichoU  s  pamphlet.  ^ 

It  is  not  contended  that  precise  information  should  be  St.  Maroa* 
furnished  by  the  churchwardens,  but  only  such  as  can  be  Leicester. 
supplied  with  due  regard  to  convenience.  Here,  however, 
the  churchwardens  have  refused  any.  There  is  a  class  of 
cases  which  shew  that  estimates  are  always  necessary,  inas- 
much as  the  amount  demanded  may  be  in  respect  of  ex- 
penses, legal,  if  not  objected  to  by  the  vestry,  but  illegal  if 
objected  to,  as  in  the  case  of  an  organist,  the  expenses  of 
which  must  be  voted  during  each  year;  Pearce  v.  The  ReC" 
tor  of  Clapham  (a).  Jay  v.  Webber  (i).  It  being  then  the 
duty  of  churchwardens  to  furnish  estimates,  and  the  law 
throwing  upon  them  the  exclusive  duty  of  seeing  that  the 
church  is  repaired,  Canon  8;3,  Gibs.  Cod.  194  (c);  the  cases 
Jar  rati  v.  Steele  (d)  and  Lee  v.  Matthews  {e),  shew  that 
DO  person  has  a  right  to  enter  the  church  but  the  minister 
and  churchwardens,  and  therefore  it  is  clear  that  the  onus 
cannot  lie  upon  the  churchwardens  to  furnish  estimates, 
which  could  not  be  made  without  committing  a  trespass. 
Many  duties  of  a  peculiar  nature  are  thrown  upon  the 
churchwardens;  they  are  to  furnish  the  sacred  elements, 
and  perform  other  offices  of  which  the  vestry  cannot  ascer- 
tain the  expense,  except  upon  information  of  the  church- 
wardens. If  they  make  an  insufficient  rate  in  attempting 
to  stay  the  writ  of  this  Court,  they  will  clearly  be  in  con- 
tempt. It  is  impossible  therefore  to  proceed  without  the 
information  asked  for. 

Balguy,  in  reply.  The  cases  cited  do  not  apply,  for  the 
special  vestry  in  this  case  have  duties  thrown  upon  them 
by  the  act,  and  the  object  of  the  writ  is  to  enforce  obedience 
to  that  act.  It  is  conceded  that  estimates  should  be  pre- 
pared, but  the  act  gives  the  special  vestry  power,  incident- 

(a)  3  Hagg.  £cc.  R.  10.  (G  2). 

Ih)  3  Hagg.  Egg.  R.  7.  {d)  3  Phill.  £cc.  R.  169,  170. 

(c)  Sse  also  Com.  Dig.  Esglise,         (e)  3  Uagg.  Ecc.  R.  174. 
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ally,  to  defray  the  charge  of  those  estimates,  which  is  i 
power  the  churchwardens  do  not  possess. 

Lord  Den  MAN  C.  J. — I  regret  that  we  cannot  put  an 
end  to  the  disputes  in  this  case,  but  both  parties  seem  to 
stand  out  for  their  extreme  rights.  I  think  the  churchwar- 
dens are  bound  to  supply  the  estimates.  As  the  rate  is 
required  not  only  for  church  repairs,  but  for  divers  other 
purposes,  to  which  church  rates  are  applicable,  I  do  not 
see  what  the  vestry  could  do,  without  knowing  how  much 
money  was  required.  They  ought  to  have  been  informed 
as  to  the  current  expenses  of  the  churchwardens,  and  the 
amount  required  for  church  repair  and  other  purposes.  I 
think  therefore  the  excuse  set  up  for  disobeying  the  writ  is 
sufficient.  It  would  seem  to  follow  from  the  argument  oo 
behalf  of  the  crown  that  the  vestry  in  all  cases,  when  called 
on  for  a  rate,  are  bound  to  make  one  at  once,  without  aoj 
means  of  knowing  how  much  is  required.  It  is  suggested 
that  the  special  vestry  under  this  act  are  enabled  to  furnish 
themselves  with  estimates,  but  on  looking  into  the  act  I  do 
not  find  that  that  is  so. 

Patteson  J.(a) — Under  this  act  the  select  vestry  are  au- 
thorised to  make  not  only  a  church  rate,  but  also  the  poor 
and  highway  rate  (sect.  39)>  and  therefore  they  are  in  £ict 
only  put  into  the  position  which  the  parishioners  at  large 
formerly  occupied.  It  seems  strange  to  say  that  the  church- 
wardens of  any  parish  can  come  forward  and  demand  any 
sum  whatever  as  a  rate,  without  supplying  any  particulars 
of  the  purposes  to  which  the  rate  is  to  be  applied,  and 
that  the  parishioners  are  to  find  out  by  themselves  what  the 
details  are.  Therefore,  unless  there  is  something  in  this 
particular  act  to  exempt  the  churchwardens  from  the  usual 
liabilities  of  their  office,  and  I  do  not  find  any  such  provi- 
sion, they  must  comply  with  the  demand  made,  and  furnish 
the  best  accounts  they  can. 

Williams  J.  concurred. 

Judgment  for  the  defendants. 

(a)  LittkdaU  J.  was  at  the  Central  Criminal  Court. 
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1839. 

le  Queen  v.  The  Lord  of  the  Manor  of  Old  Hall 

and  another.  ?>''^^2'' 

May  99th, 

^NDAMUS  to  the  lord  of  the  said  manor  and   his  Mandamus  to 

,  ,  I  .      .      I  r  •      4.  'he  lord  and 

rard  to  proceed  upon  a  plaint  in  the  nature  of  a  writ  of  steward  of  a 

t  patent  at  common  law,  according  to  the  custom  of  the  ^anor  tohear 
manor,  in  which  plaint,  presented  at  a  manor  court  Return:  that 
I  the  29th  May,  1835,  T  Btundell  was  the  demandant,  JJaJnt^ti  wt 
N.  Templeman  and  R.  Mailland  were  the  tenants.  aside  and  an- 

letura :  that  at  a  court  holden  for  the  said  manor  on  the  iai„  errors 
day  of  August,  1836,  on  the  appearance  thereat  of  (stated  in  the 
ndell  and  Templeman  by  attornies,  and  Maitland  in  per-  afterwards  (iu 

Templeman  and  Maitlaiid  said  that  in  the  making  of  the  i?^®)» )"  ^^ 
'^  ^  ^  dience  to  the 

Dt  and  in  the  proceedings  thereon,  there  was  an  error  and  writ,  the  de- 

{ularity  in  this,  that  Blundell  should  have  entered  the  ^1,^  pi^j^^ 

Dt  in  person,  and  not  by  attorney ;  and  that  there  was  also  &gAin»  when, 
,  .  I     •      •      ■  •       1         I  for  the  same 

'rror  and  irregularity  in  this,  that  there  was  no  warrant  errors  and 

ttomey,  by  deed  or  otherwise,  to  warrant  any  person  P^l^^rs  (stated 
s  attorney  for  Blundell  in  entering  the  plahit,  and  Tem-  it  was  ad« 
an  and  Mailland  thereupon  prayed  that  the  plaint  and  {h   ^i^j  t  ^ 
eedifigs,  for  the  errors  and  irregularities  aforesaid,  might  had  been 
5t  aside,  reversed  and  annulled,  and  that  the  Court  ^je^n  18S5 

d  take  no  further  cognizance  of  the  plaint.     Where-  and  that  ihey 
.  ^  .  ,  ,,        1   •      m       *  1  could  not  take 

the  matters  aforesaid,  so  alleged  by  Tetnpleman  and  farther  cogoi- 

land  for  error,  being  seen,  and  by  the  said  Court  under-  ^"5®  ^^^^ 

.       ^   ,  ^  plaml;  that 

I,  and  deliberation  being  thereupon  had,  it  appeared  therefore  they 
B  court  that  in  the  entering  of  the  plaint,  and  in  the  ^eS^i  "^ l'"^ 
^dings,  there  was  manifest  error.     Therefore  it  was  plaint  as  by 
dered  and   ordered  by  the  court  there  that,  for  the  werrcom-^^ 
I  aforesaid,  the  plaint  and  proceedings  should  be  set  nianded. 
p  reversed  and  annulled,  and  that  the  court  there  would  that  the  return 
DO  further  cognizance  of  the  plaint  and  proceedings,  J!^?  "^'  ^^°" 

the  ground 
stated  both  that  the  plaint  had  been  proceeded  with  in  obedience  to  the  writ, 
tat  it  could  not  be  so  pruceedcd  with;   2d.  that  the  return  shewed  that  judgment 
»n  given,  and  that  this  Court  could  not  review  it. 

L.  II.  M  M 
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1839.         Sac.,  and  thereupon  accordingly  the  plaint  and  proceedings 

^■**^f^       were  by  the  court  set  aside,  reversed  and  annulled.    The 
The  Queen 

V.  defendants  further  returned  thati  notwithstanding  the  pro- 

M  r     ceedings  had  on  the  plaint^  and  the  said  order  and  judgment 

Old  Hill  of  the  court,  a  general  customary  court  baron  of  the  lord  of 
the  manor  was  holden  in  obedience  to  the  said  writ  of  miD- 
damus,  on  the  24th  day  of  October,  1838,  and  the  homage 
sworn  were  A»  B,  and  C-  D.;  and  at  the  same  court  oo 
that  day  came  Blundell  by  his  said  alleged  attorney,  and 
thereupon  also  Templeman  came  by  his  said  attorney,  and 
Mailland  came  in  person,  against  Blundell,  in  the  plea  in 
the  writ  mentioned ;  and  the  said  Templeman  and  Maithmd 
said,  that  the  court  ought  not  further  to  take  cognizance  of 
or  proceed  upon  the  plaint  in  the  writ  mentioned;  firtt, 
because  they  said  that,  in  the  making  of  the  plaint  and 
in  the  proceedings  aforesaidi  there  was  an  error  and  irre- 
gularity in  this,  that  Blundell  was  not,  at  the  time  of  the 
enteriug  of  the  plaint,  or  the  receipt  thereof  by  the  steward, 
or  the  enrolment  thereof,  nor  was  he  then  a  tenant  of  the 
manor,  nor  had  he  ever  been  admitted  on  the  court  rolls  of 
the  manor  as  tenant  to  the  lord  thereof,  and  that  that  Act 
had  been  first  discovered  by  Templeman  and  Maitknd 
since  the  holding  of  the  court  on  the  5th  day  of  August, 
1835;  and  secondly,  because  that  there  was  also,  as  they 
had  before  alleged,  at  the  said  court  held  on  the  5th  day  of 
August,  1835,  error  and  irregularity  in  this,  that  Blundell 
should  have  made  the  plaint  (if  at  all)  in  person^  and  not 
by  attorney;  and  thirdly,  because  that  there  was  also  error 
and  irregularity  in  this,  that  there  was  not  at  the  time  of  the 
levying  of  the  plaint  any  warrant  of  attorney,  by  deed  or 
otherwise,  to  warrant  his  said  attorney  to  be  his  attorney 
in  making  the  said  plaint;  and  fourthly,  because  it  was 
considered  and  adjudged  by  the  said  court,  so  held  on  the 
5th  day  of  August,  1835,  that  the  plaint  and  the  proceed- 
ings under  the  same  should  be,  and  the  same  were  then  by 
the  court  set  aside,  reversed  and  annulled,  and  the  said 
court  then  considered  and  adjudged  that  they  could  take 
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no  further  cognizance  of  the  plaint  and  proceedings,  and         18S9. 

Templeman  and  Maitlaud  prayed  that  the  plaint  and  pro-    J^^^T^ 

.  ...  The  Queen 

ceedings,  for  the  errors  and  irregularities  and  reasons  afore-  9. 

said,  might  be  held  altogether  for  nothing,  and  that  the  said  '^']^o|!^^f 
oourt  would  not  take  further  cognizance,  8(c.  Whereupon  Old  Hall 
ibe  matters  aforesaid  above  alleged  by  Templeman  and  ^  ^^^^  ^^* 
MaUlamd  being  seen,  and  by  the  court  so  held  on  the  24ih 
of  October,  1838,  understood,  and  deliberation  being  there- 
upon had,  it  appeared  to  the  court  that  in  the  making  of 
the  plainti  and  in  the  proceedings,  there  was  manifest  error, 
and  also  that  the  court  ought  not  to  take  further  cognizance 
of  tbe  plaint,  &c.  Therefore  it  was  considered  and  ad- 
judged by  tbe  court  there  so  held  on  8cc.,  that  the  plaint 
aad  proceedings  were  rightly  set  aside,  reversed  and  an- 
BoUedj  at  the  court  so  held  on  the  5tb  of  August,  18dJ ; 
aad  it  was  also  considered  and  adjudged  by  the  court  that, 
for  tbe  errors  and  reasons  aforesaid,  they  ought  not  and 
oould  not,  according  to  law  and  the  practice  of  tbe  court, 
take  further  cognizance  of  the  plaint  and  proceedings,  or 
further  proceed  therein,  &c.  That  therefore  for  the  rea- 
•ona  above  alleged  they  could  not  proceed  upon  the  plaint 
aa  tbey  were  commanded. 

A  concilium  having  been  obtained, 

SiepkiH  Serjt.  (with  whom  was  Scriven),  now  contended 
that  the  return  was  bad.  Tbe  return  is  bad  in  form,  as 
beii^  contradictory  and  repugnant  to  itself.  The  defend- 
ama  are  commanded  to  proceed  in  the  plaint,  or  to  shew 
cause  why  they  have  not  proceeded.  Which  alternative  of 
the  writ  have  they  obeyed  ?  The  return  states  that,  in 
obedience  to  the  writ,  they  did  proceed  on  the  24th  Octo- 
bcfj  1838,  and  states  afterwards  that  they  cannot  proceed 
ia  obedience  to  the  writ.  Inconsistency  is  fatal  to  a  return; 
Jteop  ▼•  Mayor  of  London  {a).  In  Reg,  v.  Mayor  of  Nor- 
wich (b),  to  a  mandamus  to  admit  one  Dunch  alderman,  it 

(a)  9  B.  &  C.  1 ;  5.C.  4  Mann.  &  R.  36. 
(6)  2  Ld.  Raym.  1244. 
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was  returned  that  he  had  been  elected,  but  that  he  was  dis- 
approved of  by  a  court  whose  approbation  was  essentid, 
and  then  returned  in  conclusion  quod  non  fuit  electus:  the 
return  was  held  contradictory.  (He  then  contended  thtt 
the  return  was  bad  in  substance ;  that  the  court  baroD  was 
wrong  in  its  decision ;  but  the  ground  of  the  judgment  givea 
by  this  Court  renders  it  unnecessary  to  notice  this  part  of 
the  argument.) 


Cresswell  (with  whom  was  Baylej/)^  contrd.  The  return 
is  not  contradictory,  and  it  cannot  be  disputed  that  a  retun 
may  contain  many  causes,  provided  they  are  not  contradio- 
tory,  and  that  it  is  sufficient  if  any  one  of  the  causes  re- 
turned be  valid ;  Rex  v.  Mayor  of  London  (a).  All  the 
facts  stated  in  this  return  may  have  existed;  there  can  there- 
fore be  nothing  contradictory  in  the  mere  statement  that 
such  facts  did  exist.  In  Reg.  v.  Mayor  of  Norwiek{b) 
there  was  an  obvious  contradiction  in  returning  that  the 
same  party  was  and  was  not  elected,  and  the  Court  said 
they  could  not  tell  which  to  believe,  and  therefore  awarded 
a  peremptory  mandamus.  Assuming  this  return  not  to  be 
contradictory,  it  is  sufficient  that  the  Court  below  has  cook 
to  a  judgment,  and  a  peremptory  mandamus  will  not  be 
awarded,  although  the  judgment  returned  be  erroneous; 
Rex  v.  Richardson  and  Lacy  (c)  and  Rex  v.  Justices  of 
Yorkshire  (d).  Even  if  the  return  be  inconsistent  the  Court 
will  merely  quash  it,  but  will  not  proceed  to  award  a  peremp- 
tory mandamus;  Reg*  v.  The  Mayor  of  Norwich (b),  (He 
then  contended  that  the  judgment  was  not  erroneous.) 


Stephen  Serjt.  in  reply.  The  fair  inference  from  Reg,  v. 
The  Mayor  of  Norwich  (b)  is,  that,  where  a  return  is  iocoo- 
sistent,  so  that  the  Court  cannot  tell  what  to  believe,  tbe 
Court  will  not  only  quash  it,  but  award  a  peremptory  man- 


(i<)  3  B.  &  Ad.  971,  per  Parke 
J.;  5.C.  1  N.  &M.  285. 
(6)  2  Ld.  Raym.  1244. 


(c)   lWils.81. 
(rf)  7  T.  R,  467. 


and  another. 


TRINITY  TERM,  II  VICT. 

damus.  In  Rex  v.  Richardson  and  Lacy  {a)  the  parties 
returned  geiierallyi  that  they  had  given  judgment.  lo  the 
present  return  reasons  are  given  for  the  judgment,  and  if  v. 

they  are  bad  this  Court  will  interfere.     Both  in  that  case    ^^  °^  ^5® 

•^  ^  ...  Manor  of 

aiid  in  Rex  v.  Justices  of  Yorkshire  (b),  it  was  evident  from     Old  ILill 

the  return  that  final  judgment  had  been  given,  and  there 

were  other  remedies  by  certiorari  or  writ  of  error.     In  this 

case  the  judgment  set  out  is  upon  a  preliminary  point  of 

form,  and  does  not  resemble  a  final  judgment  (c). 

Lord  Den  MAN  C.  J.  (after  stating  the  return). — The 
objection  to  this  return  is^  that  it  is  contradictory.  I  think 
it  is  not  so.  It  states  that  judgment  had  been  given  upon 
the  plaint,  and  that  afterwards  the  defendants  entertained 
the  plaint  again,  in  obedience  to  the  writ  of  mandamus* 
and  pronounced  a  second  judgment.  The  prosecutor  can- 
not complain  of  their  entertaining  the  plaint  a  second  time, 
ms  be  himself  required  it.  There  is  no  inconsistency  in  the 
retum,  and  Reg.  v.  Mayor  of  Norwich  (d)  does  not  apply. 
If,  then,  they  have  given  judgment  we  have  nothing  more  to 
do  with  the  matter^  it  is  terminated.  We  cannot  inquire 
whether  they  have  proceeded  erroneously  or  not,  we  are 
not  a  court  of  error  or  appeal  from  their  judgment.  The 
return  appears  to  be  not  only  good  but  very  satisfactory. 

LiTTLEDALB  J. — The  return  is  not  only  sufficient,  but 
as  correct  as  possible.  The  defendants  could  not  do  other- 
wise than  resume  the  proceedings  in  the  plaint,  after  this 
Court  bad  commanded  them  to  do  so.  At  the  second 
hearing  the  tenant  made  several  objections,  one  of  which 
bad  not  been  made  at  the  first  hearing.  The  Court  pro- 
ceed and,  after  deliberation,  confirm  all  that  had  been  done 


(a)  1  WiU.  21.  (c)  See  Rex  yr.  Justieet  of  GUm- 

lb)  7  T.  R.  467*  cesierthire,  1  B.  &  Ad.  1. 

{d)  ^  Ld.  Raym.  1244* 


The  Queen 

V. 
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1839.        before.     Judgment  lias  been  given,  and  we  cannot  hold  it 
void  and  award  a  peremptory  mandamus.     I  do  not  pro- 
nounce any  opinion  upon  the  manner  in  which  the  judgment 
I^  of  the    1,^8  been  entered;  it  may  be  a  singular  judgment,  but  we 
Old  Hall     cannot  review  it.     Whether  it  may  be  reviewed  on  petition 
and  another,    j^  ^y^^  |^^^j  ^^  otherwise,  it  is  not  for  us  to  consider. 

Patteson  J. — I  see  no  repugnancy  in  the  return.    I 
confess  I  have  some  difficulty  in  understanding  the  pro- 
ceedings set  out.     But,  whether  they  were  regular  or  not| 
^we  have  no  power  to  revise  them,  we  are  not  a  court  of 
error  from  that  Court. 

Williams  J. — The  repugnancy  imputed  to  the  retarn 
is  that,  whereas  in  the  former  part  of  it  the  proceedings  are 
said  to  have  been  annulled,  in  a  subsequent  part  of  it  thej 
are  said  to  be  revived.  But  it  is  plain  that  the  defendants 
proceeded  to  a  rehearing  solely  in  compliance  with  the  writ 
of  mandamus,  and  that  they  came  to  a  judgment  which, 
I  have  no  doubt,  they  considered  final.  Whether  it  be 
correct  in  form  or  not,  is  another  question.  It  appears  to 
have  been  conceded  that  the  return  could  not  have  been 
questioned,  if  it  had  stated  that  a  judgment  had  been  come 
to,  and  had  said  nothing  more,  and  the  cases  cited  distinctly 
support  that  proposition ;  and  I  think  that  the  merely  going 
into  detail  has  not  vitiated  that  which  would  have  been  ud* 
exceptionable  if  stated  generally. 

Return  confirmed. 
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1839. 

LES  and  Olhers,  Executors  of  Temperance  CreeD|  v. 

be  Governor  and  Company  of  tbe  Bank  of  England.        Monday, 

June  3d. 
ASE.    The  declaration  stated  that  Temperance  Creed,  in  Case  against 

'  life-time,  and  at  the  lime  of  her  death,  was  the  proprie-  ^®  f  ndVor 
of  a  certain  share  or  interest,  to  mi,  to  the  amount  of  not  transfer- 
20/.   165.  9rf.  in  the  3  per  cent,  consolidated  annuities,  to"i'8^Geo.  2"^ 
nding  in  her  name  in  the  public  books  of  the  defendants,  c.  9,  s.  31,  a 

,,.,  ,  -  ,.         share  of  con- 

1  which  had  not,  nor  had  any  part  thereof,  at  the  time  solidated  an- 

len  &c.  been  transferred  by  jf'.  Creed,  or  the  plaintiffs,  ot  n"^"e»»  ^he 

•^  "^  r  property  of  the 

her  of  them,  or  by  any  attorney  thereunto  duly  authorised  plaintiff's  tes- 
r.     That  at  the  time  when  &c.  the  plaintiffs,  as  executors  i^^Not^ullty; 
re  the  proprietors  of  such  share,  and  thereupon  it  became  and  2.  That 
i  duty  of  the  defendants  to  permit  to  be  entered  in  the  ^^^  possessed. 
d  books  such  transfer  of  the  said  share,  or  of  any  part  At  the  ^fial  i' 
^reof,  as  the  plaintiffs,  or  either  of  them,  should  require,  the  testatrix 
lal  J.  Coles  the  plaintiff,  as  such  executor,  heretofore,  [°p"g  he/®*" 
wit  8cc.  required  defendants  to  permit  the  said  share  to  death  was  very 

.  .  nid  and  infirm 

transferred  in  the  said  books  to  the  name  of  one  Shaw,  ^^^  ^^^^  ^j^^* 
i  to  permit  to  be  made  in  the  said  books  a  proper  entry  received  her 
such  transfer;  that  Coles  was  willing  to  make  such  trans-  accompanied 

,  and  Shaw  willing  to  accept  it,  whereof  defendants  then  by  her  nephew, 

,  who  was  a 

d  notice.     Yet  defendants  well  knowing  &c.  refused  to  clerk  in  the 

tcr,  or  permit  to  be  entered,  in  the  said  books  any  entry  ^^^^1  r    !*l 

such  transfer  as  the  plaintiff  J.  Coles  might  require,  or  amount,  she 

permit  him  to  make  such  transfer.     By  means  whereof  ^^^"l^^jj^^^*^  ' 

;.     Averment,   that  the  will   of   T.  Creed,  and  probate  dividend  war- 
^,,_  -,  1-1        «.  r    1  rantsandinthe 

sreof,  had  been  duly  entered  in  the  ofnce  of  the  account-  tank  books. 

t  of  the  Bank  of  England.  I^  appeared 

°  probable  that 

he  had  paid 
'  from  time  to  time  the  dividends  on  her  whole  stock;  but  he  had  at  intervals  taker! 
)ther  \voman  to  the  bank,  who  personated  testatrix,  and  foiled  her  signature  to  se- 
al transfers. 

fit  the  trial  the  jury  found  that  the  testatrix  was  not  proved  to  have  had  knowledge 
the  transfers,  but  that  she  had  the  means  of  knowledge ;  that  she  was  guilty  of  gross 
^igence  in  leading  the  bank  to  believe  that  she  sanctioned  the  transfers :  and  that 
t  Imnk  was  not  guilty  of  negligence  in  transferring  without  ascertaining  her  identity 
re  fully.  Held,  that  the  facts  found  constituted  an  answer  to  the  action,  and  were 
liiable  under  the  pleadings. 
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1839.  The  second  count  was  for  not  paying  33/.  6s.  Sd.  as  a 

half*yearly  dividend  on  the  above  stocky  payable  on  the  5th 


and  others     January,  1831,  although  sufficient  money  had  been  duly 

V, 

The  Bank  of 
England,     the  said  dividend. 


issued  and  received  by  defendants  for  the  purpose  of  payii^ 


Pleas :  1.  Not  guilty.  2  and  3.  That  T.  Creed  was  not, 
at  the  time  of  her  death,  proprietor  of  the  said  stock,  in  the 
said  counts  mentioned.  4.  That  sufficient  money  had  not 
been  received  by  defendants  for  the  purpose  of  paying  the 
said  sum  of  SSL  6s.  Sd.  in  the  second  count  mentioned. 
Issues  on  the  above  pleas. 

The  cause  was  tried  before  Lord  Denman  C.  J.  at  the 
London  sittings  after  Trinity  term,  1837,  when  the  follow^ 
ing  facts  appeared.  Mrs.  Creed,  who  died  in  Sept.  1830, 
being  then  about  eighty  years  of  age,  had,  in  the  year  1828, 
the  sum  of  22201.  \6s.  9d.  three  per  cent,  consols  standing 
in  her  name  in  the  books  of  the  defendants.  jB.  Cola,  one 
of  the  executors  of  her  will,  and  one  of  the  plaintiffs,  was  ber 
nephew.  She  had  great  confidence  in  him,  and  employed 
him  generally  as  her  man  of  business.  She  herself  was  veiy 
infirm  for  many  years  before  her  death,  and  was  not  conver- 
sant with  matters  of  business.  She  always  went  herself  to  the 
Bank  of  England  to  receive  her  dividends.  He  was  a  clerk 
there,  and  generally  attended  her  on  these  occasions.  He 
usually  asked  for  the  amount  of  her  dividend,  and  she  signed 
receipts  both  in  the  dividend  warrants  and  the  bank  books, 
and  the  warrants  were  given  to  him.  He  had,  at  different 
intervals  during  the  last  two  or  three  years  of  Mrs.  Creed'fi 
life,  taken  to  the  Transfer  Office  of  the  bank,  which  is  a  dif- 
ferent office  from  the  Dividend  Pay  Office,  another  woman, 
about  forty  years  of  age,  who  wore  a  veil  and  personated  the 
testatrix  from  time  to  time,  and  who  then  forged  the  sig- 
nature of  the  testatrix  to  several  transfers  of  portions  of  the 
stock,  until,  at  the  time  of  Mrs.  Creed's  death,  the  sum  of 
ol.  I6s.  9d.  only  was  left.  The  sum  of  1 15/.  transferred  in 
July,  18CSg,  was  the  last  portion  of  stock  so  transferred,  and 
no  dividend  had  been  received  by  the  testatrix  since  such 
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Ust-mentioned  transfer.     B.  Coles  had  been  indicted  by  the         1339. 
defendants  for  forgery  in  respect  of  this  transfer  and  had      ^-^v-^^ 
been  acquitted.   It  was  admitted  that  before  the  commence-     qqJ  others 
meat  of  this  action  sufficient  money  had  been  received  ^     ^^' 

The  Bank  ov 

by  the  defendants  from  the  Exchequer  to  pay  all  the  di-     England. 
vidends  then   due    upon  the   amount   claimed  of   2220/. 
I&.9c2.  three  per  cent,  consols;  that  the  defendants  had 
refused  to  pay  to  the  plaintiffs  the  dividend  due  the  5th  of 
Jaauaryi  1831,  on  that  sum,  or  on  any  sum  except  115/. 
die  sum  last  transferred,  and  on  the  untransferred  residuary 
sum  of  5/.   165.  9^.;  and  that  defendants  had  refused  to 
tiiQsfer  the  sum  of  2220/.  16^.  9d.  at  the  plaintiff's  request, 
to  Skaw,  as  stated  in  the  declaratioUi  although  Sltaw  was 
willing  to  accept  the  transfer.     His  lordship  put  four  ques- 
tioos  to  the  jury : — 1.  Had  the  testatrix  the  means  of  know- 
ii^  that  the  transfers  were  made? — Answer,  Yes.    2.  Did 
slie  in  fact  know  ? — Answer,  No ;  the  jury  saying  they  had 
so  sufficient  evidence.     3.  Was  she  guilty  of  gross  negli- 
jeoce^  leading  the  defendants  to  believe  that  she  sanctioned 
Jie  transfers? — Answer,  Yes.    4.  Was  the  bank  guilty  of 
legligence  in  transferring  without  ascertaining  the  identity 
>f  the  testatrix  ? — Answer,  No.     His  lordship,  on  this  find- 
ing, directed  the  verdict  to  be  entered  for  the  defendants, 
with  leave  to  move  to  enter  it  for  the  plaintiffs. 

Plait,  in  the  ensuing  Michaelmas  term,  having  obtained 
a  rule  nisi  accordingly, 

Sir  F.  Pollock  and  Bayley  shewed  cause  (a).  The  plain- 
tiffs are  not  entitled  to  a  verdict  on  the  ground  that  the 
defendants  were  bound  to  transfer  the  amount  of  120/.,  no 
dividend  having  subsequently  been  received,  so  as  to  ratify 
the  fraudulent  transfer  of  that  sum;  because  under  the  first 
coimt  they  must  recover  the  whole  or  nothing.  That  count 
is  not  like  a  count  for  money  had  and  received,  but  it  charges 
the  bank  specially  for  a  breach  of  duty  in  refusing  to  trans- 

(a)  In  Easter  Term  last  (May  3)  before  Lord  Denman,  C.  J.  LUilt- 
Me,  PatUion  and  Coleridge  Js. 
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1839.  fer  the  particular  sum  of  22201.  I65.  9d.     The  Bank  was 

^^^^'^^^  not  bound  to  transfer  that  sum;  if  the  plaintiffs  make  too 

and  others  '^''E^  ^  demand  they  cannot  hold  the  Bank  liable  for  not 


_     J^*  transferring  any  smaller  sum.     If  a  merchant  draw  a  —     . 

The  Bank  OP         ..  j        ^  ,1 

ENOtAND.      on  his  correspondent  for  a  greater  amount  than  such  corret-    i 

pondent  has  in  his  hands  belonging  to  the  drawer,  no  actioD 
would  lie  for  the  non-acceptance  of  the  bill.  The  admis- 
sions agree  with  the  count,  in  neither  of  them  does  it  appear 
that  the  Bank  refused  to  transfer  2220/.  165.  QJ.  or  an^paH 
thereof.  But  the  conclusive  answer  to  the  present  actioD 
is,  that  Mrs.  Creed,  by  going  to  the  bank,  after  the  forged 
transfers,  and  accepting  dividends  on  her  reduced  amount 
of  stock,  has  been  guilty  of  gross  negligence,  so  as  to  induce 
the  bank  to  believe  such  transfers  had  been  sanctioned  by 
her,  and  that  the  bank  has  been  guilty  of  no  negligence 
whatever  in  making  such  transfers.  This  has  been  fomui 
by  the  jury,  and  also  that  she  had  the  means  of  knowing 
that  the  transfers  had  been  made;  it  is  not  even  found  diat 
she  did  not  actually  know,  but  merely  that  there  is  no  suffi- 
cient evidence  that  she  did  know.  Means  of  knowledge  are 
equivalent  to  knowledge  itself  for  the  purposes  of  the 
present  question ;  Bilbie  v.  Lumley  (a).  Smith  v.  Low  (()• 
In  Milnes  v.  Duncan  (c)  it  was  considered  that  there  were 
not  adequate  means  of  knowledge.  Mrs.  Creed,  then,  by  her 
conduct  having  caused  the  Bank  to  believe  the  existence  of 
a  certain  state  of  things,  viz.  that  she  had  sanctioned  the 
transfers,  and  having  induced  the  Bank  to  act  in  that  belief, 
so  as  to  alter  its  own  previous  position,  was  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  ex- 
isting  at  the  same  time ;  Pickard  v.  Sears  {d)  and  Gregg  f. 
Wells  (c).  Butterfield  v.  Forrester  (f)  and  Flower  v.  Adam{g) 
are  also  in  point  to  shew  that  Mrs.  Creed  was  precluded  bj 
her  own  negligence.    In  Davis  v.  Bank  of  EnglandQi)  it 

(a)  2  East,  469.  (0  ^  Perr.  &  Dav.  ^96. 

\b)  1  Atk.  489.  (/)  1 1  East,  60. 

(c)  6  B.  &  C.  671;  &  C.  0  D.         (jg)  it  Taunt.  314. 
&R.731.  (A)  9  Biof.  393. 

(lO  3  N.  &  P.  488. 
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was  held  that  a  party  might  recover  from  the  Bank  of  En^ 
land  dividends  on  his  stock,  though  he  knew  that  it  had  some        ^ 
months  previously  been  transferred  under  a  forged  power  of     and  others 
■ttomey,  and  omitted  to  give  information  to  the  bank  until  j,^^  Bavk  of 
after  the  escape  of  the  offender.     But  that  decision  was      Englavd. 
reversed  m  error  (a).     In  Stone  v.  Marsh  (b)  stock  had  been 
transferred  under  a  forged  power,  and  the  produce  was  paid 
lo  the  house  of  the  defendants  who  were  bankers.     It  was 
held  that  the  money  constituted  a  debt  from  them  to  the 
owners  of  the  stock.     On  the  same  principle,  if  B.  Coles 
were  now  solvent,  the  plaintiffs  might  ratify  the  transfer  of 
■lock  and  follow  the  money  in  his  hands.    There  can,  there- 
fore, be  a  ratification  of  a  forged  transfer,  and  there  has 
been  in  this  case.     The  negligence  of  Mrs.  Creed  was 
admissible  in   evidence  under    the   general  issue;  Bridge 
▼•  Cfrand  Junction  Railway  Company  (c),  and  Gough  v. 
Bryan  {i). 

Plattf  W,  H.  Watson  and  Peacock,  contr^.  The  plain- 
dffs  can  recover  a  part  of  the  sum  of  2220/.  l6s.  9d.  in  this 
action ;  the  sum  is  laid  under  a  videlicet^  and  the  substan- 
tial charge  in  the  declaration  is,  that  the  plaintiffs  are  enti- 
ded  to  a  share  of  stock,  and  not  to  any  particular  sum  of 
money,  and  the  request  to  transfer  is  not  traversed. 

This  action  is  brought  for  not  transferring  stock  belong- 
ing to  the  plaintiffs.  The  defendants  say  they  are  not  guilty, 
and  that  Mrs.  Creed  was  not  possessed.  Have  they  then 
transferred  at  the  request  of  the  plaintiffs  ?  for  that  is  the 
real  effect  of  their  pleas.  The  18  Geo.  2,  c.  9,  s.  31,  says 
that  the  stock  in  question  ''  shall  be  assignable  and  trans- 
fSerrable  as  the  act  directs,  and  not  otherwise;"  and  the 
mode  of  transfer  thereby  directed  is  by  entries  in  the  trans- 
fer books,  to  be  signed  by  the  parties  transferring,  or,  in 
their  absence,  by  their  attomies  authorized  by  deed  attested 

(a)  5  B.  &  C.  185;  S.  C.  7  D.      &  R.  463. 

ft  R.  898.  (c)  3  M.  &  W.  244. 

(b)  6  B.  &  C.  551 ;  5.  C.  9  D.         ((Q  «  M.  &  W.  TTO. 
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1839.         by  two  credible  witnesses,  and  no  other  mode  is  'Mo  be 

^''^y^^       good  or  available  in  law/*     This  enactment,  Mhich  was 

Coles         ^     .  .  . 

and  others     obviously  intended  as  a  protection  to  the  public,  hu  not 

The  Bank  of  ^^^^  followed.  The  legislature  having  said  that  proper^ 
Emolaho.  should  be  transferred  by  one  mode  only,  this  Court  cannot 
say  it  shall  pass  by  any  other.  It  is  said  that  this  stock 
passed  from  Mrs.  Creed  by  her  negligence.  How  coaU 
her  negligence  change  the  property?  {^Patteson  J.  Her 
assertion  through  her  agent  that  she  had  only  so  much 
stock  might  be  conclusive  evidence  against  her  that  she  had 
DO  more.]  jB.  Coles  could  only  be  her  agent  for  demaodii^ 
the  right  amount  of  stock ;  and  as  an  agent  could  not  under 
the  statute  be  authorised  by  parol,  bis  acts  cannot  be  rati- 
iied  by  parol.  If  this  is  put  as  a  case  of  estoppel,  it  should 
have  been  pleaded.  IPatteson  J.  How  could  you  plead 
matter  in  pais  by  way  of  estoppel  ?]  In  Vooght  v.  TFiif€&(a) 
Holroydi.  makes  no  distinction  between  matters  in  pais 
and  other  matters.  Suppose  the  owner  of  property,  which 
has  been  stolen  through  his  negligence,  to  bring  trover, 
after  conviction  of  the  thief,  against  a  person  who  has  pur- 
chased the  property,  but  not  in  market  overt ; — would  the 
plaintiff's  negligence  be  any  defence  in  such  an  action? 
In  Pickard  v.  Sears  {b)  and  the  other  cases  cited  the  party 
guilty  of  negligence  had  been  active  in  misleading  others, 
he  himself  having  full  knowledge  of  all  the  facts.  In  the 
present  case  it  cannot  be  doubted  that  Mrs.  Creed,  up  to 
the  time  of  her  death,  was  entirely  ignorant  of  the  diminu- 
tion of  her  stock.  In  Davis  v.  The  Bank  of  JEMgland{c) 
the  owner  of  stock  was  allowed  to  recover,  although  he  bad 
full  knowledge  of  the  forged  transfer,  and  connived  at  the 
escape  of  the  forger.  That  case  is  not  at  all  impugned  bjr 
Stone  v.  Marsh  (d),  and  was  reversed  in  error  solely  on  the 
technical  ground  that  the  declaration  did  not  allege  that  the 
Bank  had  received  from  Government  the  money  for  paying 

(a)  2  B.  &  Aid.  669.  5  B.& C.  185;  S.  C.  7  O.&R.  838. 

(6)  2  N.  &  P.  488.  {d)  6  B.  &  C.  551;  S.C.  9  D. 

(c)  2  Bing.  393 ;  S.C.  (in  error),      h  R.  643. 
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of  the  dividends.     In  Marsh  v.  Keating{d),  where  stock        i839. 

bad  been  sold  under  a  forged  power,  it  was  held  that  the      ^"^v-^i/ 

owner  had  an  election  either  to  repudiate  the  transfer  or  to     and  othen 

adopt  it  and  to  follow  the  proceeds.     Mrs.  Creed's  conduct  ^     ^' 

^  .  '^    .  The  Bank  of 

has  been  treated  as  a  ratification ;  but  means  of  knowledge      Eholand. 
are  not  enough  to  support  the  cq^e  as  a  ratification  ;  there 
must  be  actual  knowledge. 

The  defence  of  negligence  should  have  been  pleaded 
•pecially.  In  the  cases  cited,  where  it  has  been  held  admis- 
aible  in  evidence  under  the  general  issue,  the  question  of 
negligence  has  been  involved  in  the  declaration;  the  actions 
tfiemselves  were  in  respect  of  negligence.  The  complaint 
m  thia  case  is  not  that  the  Bank  has  negligently  transferred 
to  others,  but  that  it  will  not  transfer  to  the  plaintiffs,  and 
the  negligence  of  the  plaintiffs  could  not  be  given  in  evi- 
dence either  under  a  plea  denying  the  complaint  generally, 
<Mr  onder  the  special  plea  denying  the  property  of  the  plain- 
tiffs. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Conrt;  and,  after  stating  the  pleadings  and  facts  as  above, 
and  that  it  appeared  from  these  facts  that  B.  Coles  must  have 
paid  Mrs.  Creed  the  full  dividend  that  would  have  been  due 
to  her  if  the  original  amount  of  stock  continued  in  her  name, 
proceeded  thus : — The  action  was  founded  on  the  18  Geo,  2, 
€•  9f  creating  the  stock,  and  especially  on  the  Sist  section, 
which  enacts  that  the  stock  shall  be  transferred  by  the  party's 
signature,  as  there  prescribed,  and  in  no  other  manner  whaU 
soever;  and  reliance  was  placed  on  Davis  v.  The  Bank  of 
M9igland{b)f  where  the  Common  Pleas,  acting  on  that  prin- 
ciple, allowed  plaintiff,  a  stockholder,  to  recover  the  amount 
of  his  stock  against  the  Bank,  though  there  was  some  kind 
<tf  evidence  of  an  adoption  by  the  plaintiff  of  the  forgery,  by 
which  defendants  had  been  induced  to  place  several  pur* 
chasers  on  their  books  in  lieu  of  plaintiff,  as  holders  of  the 

(a)  1  Biog.  N.  C.  198.  (6)  S  Bing.  393. 
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1889.        same  stock.     That  case  was  reversed  in  error  (a)  oo  tlie 

vT^^^      f<>rm  of  two  of  the  counts,  but  the  ireiieral  doctrine  does  not 
CoLEfl  r  .    . 

and  others     appear  to  have  been  impeached ;  indeed   it  is  hardly  more 

,p     q'  than  the  language  of  the  act  of  parliament,  though  eicep- 

EvcLAMP.  tions  to  it  may  arise  out  of  particular  circumstances.  It 
might  be  added  that  the  statutory  provision  in  nowise  dif- 
fers from  the  common  law  liability  of  the  banker  to  pa;  the 
money  which  he  keeps  for  bis  customer,  when  some  stranger, 
by  a  forgery,  has  abstracted  the  amount  from  his  possessisa. 
The  defence  was  mainly  upon  the  general  issue,  and  irsi 
said  to  be  made  out  by  the  facts  already  recited.  The  sr- 
gument  was,  that  testatrix  had,  by  gross  negligence,  broii^ 
about,  or  at  least  greatly  contributed  to  produce  the  k»i 
which  has  accrued,  so  that  her  representatives  are  precluded 
from  complaining  of  the  Bank  in  respect  to  it.  The  proof 
of  this  was  said  to  result  from  the  facts  found  bj  the  jiiij 
on  questions  which  I  submitted  to  them,  namely,  that  toiti- 
trix,  though  she  was  herself  defrauded,  and  did  not  know  of 
the  diminution  of  her  stock,  yet  had  the  means  of  knowiif 
it,  and  was  guilty  of  gross  negligence  in  receiving  the  din- 
dends  on  the  reduced  sums  without  objection,  and  that  tbe 
Bank  was  not  guilty  of  any  negligence  in  making  the  trsai* 
fers  and  paying  the  dividends.  In  these  parliculara  die  cue 
bears  a  strong  resemblance  to  Hume  v.  Bolland,  as  reported 
in  Ryan  8i  Moody,  375,  which  was  not  mentioned  m  the 
argument  here,  where  bankers  had  in  their  books  credited 
their  employers  with  dividends  as  received,  and  were  held 
to  be  bound  by  their  own  entries,  though  the  nuMney  iuid 
never  been  received  by  the  house,  but  had  been  fraudideiitij 
obtained  by  one  of  the  partners,  and  kept  for  his  own  use; 
Best  C.J.  asking  the  jury  whether  the  plaintiffs  had  acted 
negligently,  which  the  verdict  negatived, — whether  the 
bankers  had  not  acted  with  gross  negligence,  which  the  ver- 
dict affirmed.  The  case  of  Hume  v.  Bolland,  which  was  sn 
issue  directed  by  the  Chancellor,  does  not  appear  to  have 
been  satisfactorily  decided  at  Nisi  Prius,  for  the  fiacts  found 

(a)  5  B.  I&  C.  185;  iS.  C.  7  D.  ft  ft.  8S8. 
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n  the  trial  were  afterwards  stated  in  a  case  laid  before  the 
!ourt  of  Exchequer  (a),  which  held  that  the  amount  of  the 
lonies  so  credited  could  not  be  proved  by  the  trustees  as  a     ^^^  others 
ebt  against  the  bankers'  estate.     But  this  was  on  the  ^* 

round  that  the  bankers  had  never  received  the  money  at  Ekglamd. 
II,  and  tbut  the  trustees  might  still  recover  the  dividends 
gmsi  the  Bank,  who  had  parted  with  them  without  any 
ttlhorily*  The  question  of  negligence  did  not  there  appear 
eoetitry  for  the  decision;  but  the  doctrine  thai  parties 
ililly  of  negligence,  which  alters  the  rights  of  others,  may 
>e  bound  by  it,  was  fully  recognized.  It  was  not  sufficient 
01  convert  a  false  entry  by  one  partner  into  proof  that  the 
iODey  was  received  by  all ;  yet  it  would,  consistently  with 
liat  CM6,  protect  a  party  sued  for  a  wrongful  refusal  to  do 
bat  which  it  bad  disabled  him  from  doing.  Precisely  the 
ave  doctrine  was  laid  down  by  the  same  learned  Chief 
Uitico  and  the  whole  Court  of  Common  Pleas  in  Ihvis  v. 
imft  af  England  (6),  to  which  plaintiffs  have  recourse  on 
lis  occasion.  We  agree  ^'  that  if  it  had  appeared  that  the 
Umk  had  paid  these  dividends  to  persons  to  whom  (if  plaint- 
iff bad  informed  them  of  the  forgeries,  as  he  ought  to  have 
one)  they  could  have  refused  to  pay  them,  he  cannot  recover 
■cb  dividends  in  this  action ;"  *'  but  we  say  that  it  does  not 
ppMT  that  they  have  so  paid  them ;  no  evidence  of  such 
aymeot  appears.''  If  then  it  had  appeared  that  through 
le  default  of  Davis  the  Bank  had  paid  away  his  dividends, 
e  would  not  have  been  entitled  to  recover.  Now  in  this 
ase  the  jury  have  in  effect  found  that  testatrix's  gross  negli- 
ence  led  the  Bank  to  believe  those  transfers  duly  made  of 
rbich  her  executors  now  complain.  The  facts  then  which 
ave  been  found  by  the  jury  in  this  case  entitle  defendants 
>  a  verdict  on  the  plea  of  not  guilty.  They  also  furnish 
ridence  on  the  second  and  third  pleas,  in  which  it  is 
lleged  that  testatrix  was  not  a  proprietor  of  the  stock ;  for 
e  are  of  opinion  that  notwithstanding  the  strong  words  of 

(a)  1  C.  &  M.  130;  S.C.  2  Tyrrw.  575. 

(b)  2  Bing.  393. 
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1839.        ^^^  ^^  ^^^*  ^'  ^  Stockholder  may  so  conduct  himself  as  to 
^•^v^^i^      be  precluded  from  claiming  in  that  character ;  ex.  gntii, 
aiid  othera     ^^^  transfer  is  only  to  be  made  by  underwriting  "  by  the 
V.  parties,  or  in  their  absence  by  lawful  attomies,  appointed 

Ekgland.     ^'^^'^  certain  formalities;"  but  suppose  the  proprietor  be- 
mg  present  had  not  underwritten  the  transfer,  but  had  coo- 
ni?ed  at  the  underwriting  of  his  name  by  another,  or  being 
absent,  had  expressly  requested  another  to  go  and  sign  his 
name, — the  act  would  not  have  been  complied  with,  yet  the 
property  would  have  passed  from  the  stockholder.     In  suck 
a  case  indeed  fraud  would  have  been  an  ingredient,  but  I 
apprehend  that  any  culpable  conduct,  by  which  the  relttioD 
of  the  parties  to  the  property  is  completely  altered,  will  baie 
the  same  effect.    The  verdict  must  be  the  same  on  the  kit 
plea  also,  of  which  the  meaning  is  that  defendants  have  been 
induced  by  the  conduct  of  testatrix  to  become  responsibk 
to  others  for  that  fund  which  they  had  possessed  for  her 
use,  and  to  part  with  the  money  which  they  had  received 
from  Government  to  pay  her  dividends.  Leave  was  reserved 
at  the  trial  to  enter  a  verdict  for  the  plaintiffs,  not  only  on 
those  general  points,  but  also  on  the  refusal  to  transfer  the 
sum  of  120/.  16s.,  the  last  remnant  that  testatrix  had  left 
standing  in  her  name.     But  on  looking  at  the  admissions,  we 
do  not  find  that  any  specific  demand  to  this  effect  was  made; 
so  that  there  could  be  no  wrongful  refusal  to  comply  witb  it. 

Rule  diachaiged. 


END  OF  TRINITY  TERM. 
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Flight  and  another  r.  Thomas.  j^^  ^4^*^ 

C/ASE.    The  second  count  of  the  declaration  charged  that  T?  :!.^«t*^" 

o  tion  in  case 

the  defendant  wrongfully  and  injuriously  had  caused  and  for  causing 
procured  divers  offensive  stenches  to  come  in  and  about  stenches  to 
lie  plaintiffs'  dwellins-house,  whereby  it  was  rendered  unfit  c"""®  over  the 
lor  faabitaUon.  (and,  the  de- 

Plea:  that,  before  and  at  the  time  of  the  committing  of  the  ^^^n^^.^nt  plead- 

^  ,  ed  that  he  oc- 

grievances  mentioned,  defendant  was  in  the  occupation  of  copied  pre- 
premises  adjoining  the  said  premises  of  plaintiffs.     That  j^JL^those^of  * 
defendant  and  his  predecessors,  the  occupiers  for  the  time  the  plaintiflT, 
being  of  his  premises,  for  the  full  period  of  twenty  years  y^^^  Q^xt  be- 
next  before  the  commencement  of  this  suit,  had  enjoyed  as  ^^^  'he  com- 

mencement  of 
of  right,  and  without  any  interruption,  the  benefit  and  ad-  the  suit  bad 

vantage  of  having  and  using  a  certain  mixen  in  and  upon  ^."J'^y^  ^ 
the  premises  of  defendant,  contiguous  to  the  premises  of  without  inter- 
plaintiffs,,  for  the  more  convenient  occupation  of  the  pre-  tl^nefitof usinir 
miaes  of  defendant,  and  thereby,  during  all  that  time,  divers  a  mixen  on 
stenches  necessarily  arose  from  the  mixen.     That  defend-  miges  near  to 

ant,  being  so  in  the  occupation  of  his  premises,  and  having  Pf^.'"^?^^^^ 

^.*  ,  ..  r-j  .^  plaintiff,  that 

occasion  to  use  the  mixen  in  manner  aforesaid,   at   said  thereby 

several  times  when  &c.  did  use  the  mixen   for  the  more  stenches  ne- 
cessarily arose, 

convenient  occupation  of  the  premises  of  defendant,  as  he  and  that,  in 
lawfully  might,  and,  by  reason  of  such   last-mentioued  use  "n  at  the  tim^ 

of  the  mixen,  at  said  several  times  when  8cc.  the  stenches  when,  &c., 

.,  r  .1  *  1*1  I  Stenches  ne- 

necessarily   arose   from    the    mixen,   which   are    the  same  cessarily arose 

grievances  whereof  plaintiffs  have  above  complained.    Veri-  which  were 
^       .  the  grievances 

fication.  complained 

Replication:  that  defendant  and  his  predecessors  &c.  the   l'^P    ,'• 
\  *^  that  the  plam- 

occupiers  8cc.  for  the  full  period  of  twenty  years  next  be-  tiff  was  enti- 
fore  the  commencement  of  this  suit,  had  not  enjoyed,  as  of  {n^ent  non*ob- 

right  and  without  interruption,  the  benefit  and  advantage  of  stante  verc- 
,.  ,.  ....  ,  ,  ^  dicto,  as  the 

having  and  using  said  mixen  in  and  upon  the  premises  of  plea  did  not 

state  that  the 
stcnchet  had  for  twenty  years  passed  over  the  plaint  if  s  land. 

VOL.    II.  N   N 
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defendant,  adjoining  premises  of  plaintiffs,  for  the  more 
convenient  occupation  of  the  premises  of  defendant  modo 
et  form^.     Issue  thereon. 

The  cause  was  tried  at  the  Dorsetshire  spring  assizes, 
1838,  when  the  defendant  obtained  a  verdict. 


Mannings  in  the  following  term»  moved  for  a  rule  nisi  to 
enter  judgment  for  the  plaintiff  on  this  issue,  non  obstante 
veredicto.  The  first  section  of  2  &  3  Will.  4,  c.  71,  relates 
to  profits  alieno  solo.  The  second  section  relates  to  ease- 
ments to  be  enjoyed  alieno  solo,  and  protects  them  after 
enjoyment  for  twenty  years  without  interruption.  The 
right  claimed  by  the  plea  in  this  case  is  to  do  something  on 
the  defendant's  own  land.  The  third  section  contains  the 
only  provision  which  protects  a  claim  proprio  solo,  and  is 
applicable  to  the  enjoyment  of  light  only.  He  then  cited 
Filch  V.  Rowling  (a)  and  Popham  v.  Woolcot  (6). 

A  rule  nisi  having  been  granted, 

JBarstow  now  shewed  cause.  This  plea  is  framed  od 
the  second  section  of  the  act ;  and  the  question  is,  whether 
it  asserts  a  claim  to  what  may  properly  be  called  an  ease- 
ment. It  is  said  that  the  right  asserted  is  not  an  easement, 
because  it  is  to  continue  something  on  the  defendant's  oim 
land,  from  which  proceeded  the  stenches  complained  of. 
But  at  common  law  a  grant  might  have  been  made  of  the 
privilege  claimed,  which  is  like  the  right  to  pass  smoke 
over  the  land  of  another.  It  matters  not  that  the  subject- 
matter  (the  stench)  is  not  perceptible  to  sight  or  touch. 
"  Rights  of  accommodation  in  another's  land,  as  distin- 
guished from  those  which  are  directly  profitable,  are  pro* 
perly  called  easements :"  Burton's  Real  Property,  (3d  cd.) 
386.  [Coleridge  J.  The  plea  does  not  state  that  the 
stenches  have  traversed  the  plaintij^s  land  for  twenty  years. 
The  mixen  may  have  been  established  twenty  years  ago,  and 
yet  the  stenches  not  have  gone  over  the  boundaries  of  the 

(fl)  9  H.  Bl.  393.  (b)  i  Sid.  291. 
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plamtiff's  land  until  a  more  recent  period.]      It  certainly  is        i839. 
not  stated  that  they  did ;  but  this  plea  is  to  be  supported 
after  verdict. 


JErle  and  Manning,  contra,  were  not  called  upon  by  the 
Court. 


FUGHT 

and  another 

V, 

Thomas. 


Lord  Denman  C.  J. — The  plea  is  bad,  and  is  not  cured 
by  giving  the  defendant  credit  for  having  proved  every  alle- 
gation contained  in  it. 

LiTTLEDALE,  Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute. 


SviTANN  V.  Sutton. 

Debt  for  goods  sold  and  delivered,  work  done,  money 
paid,  and  on  an  account  stated.  Plea:  that  the  plaintiff 
ODght  not  further  to  maintain  his  action,  because  after  the 
causes  of  action  accrued,  and  after  the  commencement  of 
the  suit,  to  wit,  on  &c.,  the  plaintiff  took  the  benefit  of  the 
Insolvent  Debtors*  Act,  and  duly  assigned  <o  Samuel  Slurgis, 
die  provisional  assignee,  of,  and  amongst  other  things,  all 
the  real  and  personal  estate,  right,  title  &c.  of  the  plaintiff 
Slc  Averment  that,  by  force  of  the  said  act  and  assign- 
ment, all  the  estate,  right  8cc.  of  the  plaintiff,  of  and  in  and 
onto  the  said  debt  and  causes  of  action  in  the  declaration 
mentioned,  vested  in  the  said  Samuel  Siurgis,  as  such  pro- 
visional assignee  as  aforesaid.    Verification. 

Replication :  precludi  non ;  because  after  the  assignment 
so  made  to  the  said  5.  Sturgis,  he,  Sturgis,  had  express 
notice  of  this  suit  commenced  and  prosecuted  against  the 
defendant,  and  of  the  cause  for  which  the  same  had  been 
and  was  commenced.  And  that  after  Siurgis  had  had  such 
notice  and  from  thence  until  the  making  of  the  indenture 

N  N  2 
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hereinafter  mentioned,  he,  Siurgis,  suffered  and  permitted 
the  said  suit  to  remain  and  continue  pending  and  to  be 
prosecuted  and  carried  on  by  and  in  the  name  of  the 
plaintiff.  The  replication  then  stated,  that  after  the  plea 
pleaded,  to  wit,  on  8cc.  If.  W.  and  £.  B.  being  crediton 
of  the  plaintiff,  were  duly  appointed  assignees  of  the  estate 
of  the  plaintiff,  and  that  by  indenture  of  assignment  Sturgii 
conveyed  all  the  estate  &c.  which  by  virtue  of  the  coDTej- 
ance  in  the  plea  mentioned  was  vested  in  him.  The  plam- 
tiff  then  averred  that  the  said  assignees  had  express  notice 
of  the  said  suit  so  commenced  and  prosecuted  and  depend- 
ing as  aforesaid,  and  of  the  causes  for  which  the  same  had 
been  and  was  so  commenced,  and  that  they  expressly 
assented  to  the  suit  and  that  the  same  and  the  proceedings 
therein  should  be  continued  and  prosecuted  by  the  plaintiff 
for  and  on  behalf  of  the  said  assignees,  and  for  the  benefit 
of  the  several  creditors  of  the  plaintiff  at  the  time  of  his 
taking  the  benefit  of  the  act  8cc.  And  the  plaintiff  avers 
that  the  same  is  now  continued  and  prosecuted  in  his  name 
with  the  express  privity  and  approbation  and  consent  of 
the  said  assignees,  and  for  and  on  their  behalf.  Verifica- 
tion. 

Demurrer  and  joinder. 


Crompton  in  support  of  the  demurrer.  The  law  has 
been  settled  ever  since  Kinnear  v.  Tanatit  (a),  that  after 
the  commencement  of  the  action  it  is  a  good  plea  in  bar 
that  the  cause  of  action  has  vested  in  the  plaintiff's  assignees. 
With  regard  to  subsequently  acquired  property,  it  is  true 
that  a  bankrupt  may  sometimes  sue  in  his  own  name: 
Drayton  v.  Dale(b),  Taj/lor  v.  Buchafutn  (c);  or  the  assig- 
nees may  sue  in  his  name,  if  a  warrant  of  attorney  has  been 
given  to  him  before  his  bankruptcy  to  enter  up  judgment 
in  his  own  name,  Guinness  v.  Carroll  (d).     It  was  formerly 


(a)  15  East,  622. 
(6)  2  B.  &  C.  293;  S.C.  3D. 
&  R.  534. 


(c)  4B.  &  C.  419;  5.C.  6D. 
&  R.  491. 

(</)  1  B.  &  Ad.  459. 
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thought  that|  if  the  action  was  commenced  by  the  bankrupt 
before  the  bankruptcy,  the  assignees  might  carry  it  on  for 
their  own  benefit  in  his  name;  but  it  was  held  in  Kinnear  v. 
Tarrant  (a),  confirming  Barnes  v.  Maton,  there  cited, 
that,  if  the  defendant  pleaded  the  plaintiff's  bankruptcy  in 
bar,  he  was  entitled  to  judgment;  and  Bibbins  v.  Man- 
tel(b\  was  there  distinguished  on  the  ground  that  the 
plaintiff  there  liad  obtained  interlocutory  judgment  before 
his  bankruptcy,  and  therefore  the  defendant  had  no  day  in 
court  to  plead  the  bankruptcy.  Biggs  v.  Cox(c),  and 
Baylis  v.  Hayward  (d),  are  authorities  to  the  like  effect,  in 
the  former  of  which  cases,  Sayley  J.  assigned  this  reason 
— that  the  defendant  was  entitled  to  see  on  the  record  to 
whom  payment  on  the  judgment  was  to  be  made.  Lea  v. 
Telfer(e),  shews  that  the  case  of  an  insolvent  is  in  this 
respect  analogous  to  that  of  a  bankrupt,  as  the  assignment 
in  each  case  vests  all  the  personal  estate  and  rights  in  the 
assignees. 


SWANN 

v. 
Sutton. 


Archbold  contr^.  It  was  suggested  for  the  first  time 
in  Kinnear  v.  Tarrant  (J")  by  Marryatt,  arguendo,  that  there 
was  a  distinction  in  the  case  of  interlocutory  judgment, 
because  after  that  the  defendant  had  no  day  in  court,  but 
the  judgment  of  the  Court  did  not  proceed  on  that  point. 
Lord  Tenterden  C.  J.  has  held  several  times  in  this  Court, 
that  the  assignees  may  go  on  with  the  action  if  they  choose, 
and  it  would  be  very  hard  upon  the  creditors  if  they  were 
forced  to  commence  a  new  action.  In  fVaugh  v.  Austen{g)y 
where  the  plaintiff  became  bankrupt  after  interlocutory  and 
before  final  judgment,  and  sued  out  execution,  the  Court 
refused  to  set  it  aside,  and  the  Court  said  they  had  several 
times  permitted  the  assignees  to  continue  a  suit  commenced 


(a)  15  East,  622. 
(6)  2  Wils.  358. 
(c)  4  B.  &  C.  920;  5.  C.  7  D. 
&  R.  409. 


(rf)  4  A.  &  E.  256;  S.  C.  ^  N. 
&  M.  613. 

(e)  1  C.  &  P.  146. 
(/)  15  East,  622. 
{£)  3  T.  R.  437. 
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1839.  by  a  baDkrupt  in  his  own  name.  Bibbins  v.  Mantel  (a)  is  an 
equally  strong  authority,  and  Kretchman  v.  Better  (jb)  shews 
that  the  assignees  cannot  make  themselves  parties  totlte 
record  till  after  interlocutory  judgment.  Guinness  v.  Car' 
roIl(c)  is  a  much  stronger  case  than  the  present.  There, 
to  an  action  of  debt  on  an  Irish  judgment,  the  defeodtot 
pleaded  that  the  judgment  was  entered  up  on  a  warrant  of 
attorney,  and  that  before  entering  up  judgment  the  plaintiff 
became  a  bankrupt,  and  that  the  debt  had  vested  in  bis 
assignee  who  had  brought  an  action  of  debt  on  the  judg- 
ment which  was  still  pending;  yet  the  plea  was  held  bod. 
Biggs  V.  Cox{d)  is  not  applicable^  because,  although  the 
assignees  may  if  they  choose  continue  the  action  com- 
menced by  the  bankrupt,  they  are  not  compellable  to  do 
so.  It  is  every  day's  practice  for  a  bankrupt  plaintiff  to  be 
called  on  to  give  security  for  costs  where  the  action  is 
carried  on  by  the  assignees.  [Patieson  J.  In  Minchin  t. 
Hart  (e),  where  the  plaintiff  became  bankrupt  before  plea 
pleaded,  and  the  defendant  obtained  an  order  for  gifing 
security  for  costs,  and  afterwards  pleaded  the  bankruptcy 
in  bar,  the  Court  refused  to  strike  out  the  plea,  which  is  a 
strong  authority  against  you.  It  seems  very  hard  if  this 
action  should  be  allowed  to  go  on;  for  suppose  the  plaintiff 
to  recover  and  the  assignees  to  bring  a  fresh  action,  the 
defendant  could  not  plead  a  former  recovery.]  It  is  sub- 
mitted that  he  might;  if  the  assignees  resist  giving  security 
for  costs,  as  in  Minchin  v.  Hart  (e)  it  shews  that  they  do 
not  adopt  the  action,  and  therefore  of  course  the  plea  of 
bankruptcy  is  valid. 

Crompton  in  reply.  The  cases  relied  on  by  the  plaintiff 
were  all  pressed  on  the  Court  in  Kinnear  v.  Tarrant  (/) 
without  effect,  and  were  considered  by  Bayley  J.  in  Hi^ 

0 

(a)  2  Wils.  358.  (rf)  4  B.  &  C.  920;  5.  C.  7  D. 

[b)  IT.  It.  463.  &R.409. 
(r)  1  B.  &  Ad.  459.  (e)  t  Chit,  R.  215. 

(/)  15  East,  622. 
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V.  Cox  (fl),  to  have  been  overruled  by  it.  No  doubt  the 
issignees  may  continue  an  action  commenced  by  the  bank- 
nipty  but  the  question  is,  whether  this  plea  is  not  valid  if 
pleaded.  In  Mitichin  v.  Hart  (b),  it  was  clearly  considered 
that  the  plea  was  a  bar.  [He  was  then  stopped  by  the 
Court.] 
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Lord  Denman  C.J. — We  think  the  plea  is  a  good 
defence.  The  right  to  maintain  this  action  was  transferred 
by  the  assignment,  and  it  is  impossible  to  hold  that  the 
practice  of  the  Court  in  requiring  security  for  costs,  when 
the  action  is  carried  on  in  the  name  of  the  bankrupt,  can 
affect  the  validity  of  this  plea. 

LiTTLEDALE  J. — The  plea  shews  that  the  plaintiff  is 
not  entitled  to  maintain  this  action.  The  cause  of  action 
vested  before  the  bankruptcy;  if  the  assignment  had  taken 
place  before  the  writ  issued  he  could  not  have  commenced 
the  action,  and,  as  it  has  taken  place  since  and  before  plea 
pleaded,  he  cannot  continue  the  action.  In  Minchin  v. 
Hart  (6)  and  JBretherton  v.  Osborne  {c),  it  seems  to  have 
been  taken  for  granted  that  a  similar  plea  was  good.  There 
is  no  distinction  in  these  cases  between  an  insolvent  and  a 
baDkrupt. 

Patteson  J. — No  practice  with  regard  to  costs  can 
enable  us  to  deprive  a  party  of  the  right  of  pleading  a  valid 
plea.  If  any  authority  were  wanting  it  is  supplied  by  Min- 
chin V.  Hart  (6). 

Judgment  for  the  defendant. 


(a)  4  B.  &  C.  9^0;  S.  C.  7  D. 
&R.409. 


(6)  1  Chit.  Rep.  315. 
(c)  1  Dowl.  P.  C.  462. 


538 


CASES  IN  THE  QUEENS  BENCH, 


1839. 

Saturday, 
June  15M. 

Where  the  ol>- 
jection  to  the 
competency  of 
a  witness 
(sach  as  an 
accommoda- 
tion drawer  of 
a  bill)  appears 
on  the  record, 
his  competen- 
cy is  restored 
by  his  state- 
ment that  he 
has  a  release 
without  pro* 
ducing  it. 


LuNNiss  V.  Row. 

Indorsee  against  the  acceptor  of  a  bill  of  exchange, 
drawn  by  one  James  Smith,  and  indorsed  by  him  to  the 
plaintiif.  Plea :  that  the  defendant  accepted  the  bill  for  the 
accommodation  of  Smith,  and  that  Smith  indorsed  the  bill 
for  a  special  purpose  to  the  plaintiff,  for  the  sole  use  and 
benefit  of  Smith,  to  wit,  that  the  plaintiff  might  get  the  bill 
discounted  for  Smith  before  the  bill  became  due,  and  pay 
the  proceeds  upon  such  discounting  to  Smith,  for  his  o^in 
benefit;  and  that  the  plaintiff  did  not  discount  the  bill,  but 
in  violation  of  good  faith  and  without  the  consent  of  Smith, 
omitted  to  return  the  bill  to  Smith,  and  detained  the  same 
under  colour  that  he  would  destroy  it;  and  the  defendant 
says  the  plaintiff  is  fraudulently  suing  upon  the  said  bill, 
without  having  ever  given  any  value  for  it.  There  were 
other  pleas,  which  it  is  unnecessary  to  mention. 

At  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings 
in  London,  after  Trinity  term,  1838,  Smith  was  called  as  a 
witness  by  the  defendant.  He  stated  that  he  had  a  release, 
which  had  been  prepared  by  the  defendant's  attorney,  but 
that  he  had  not  read  it  through.  It  was  contended  that  the 
release  should  be  produced,  as  the  objection  to  the  witness 
appeared  on  the  record.  His  lordship  overruled  the  objec- 
tion and  indorsed  the  witness's  name  on  the  back  of  tbe 
record.  The  verdict  passed  for  the  defendant,  and  his  lord- 
ship gave  leave  to  move  to  enter  a  verdict  for  the  plaintiif. 
A  rule  nisi  having  been  obtained  accordingly,  in  Michaelmas 
term,  on  the  ground  that  the  release  should  have  been  pro- 
duced, and  that  the  3  &  4  Will.  4,  c.  42,  did  not  make  tbe 
drawer  of  an  accommodation  bill  a  competent  witness; 


Butt  now  shewed  cause.  The  objection  to  the  witness 
in  this  case  arose  in  effect  on  the  voire  dire,  and  therefore 
his  competency  might  be  restored  by  his  parol  statement 


LUNNISS 
V. 
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It  is  true  that  in  Goodhay  v.  Hendry  {a),  which  was  an  1839. 
action  by  the  assignees  of  a  bankrupt.  Best  C.  J.  held  that 
the  bankrupt  was  not  rendered  competent  by  his  statement 
that  he  had  obtained  his  certificate  and  released  to  the  ^^^* 
issignees,  but  that  both  certificate  and  release  should  be 
produced.  That  case  however  was  overruled  by  Parke  J. 
in  Wandless  v.  Cawthorne{b),  and  cannot  be  supported, 
[o  Carlisle  v.  Eady  (c),  where  a  similar  objection  was  taken 
to  a  bankrupt.  Park  J.  said,  that  in  all  the  years  he 
bad  known  Guildhall  he  never  knew  such  a  release  called 
For.  In  Quarterman  v.  Cox{d),  Coleridge  J.  thought  that 
if  the  release  were  in  Court  it  ought  to  be  produced,  but 
fiot  otherwise;  and  in  Vivian  v.  Humphreys (e),  which  was 
tried  three  times  in  Cornwall,  where  a  witness  stated  on  the 
voire  dire  that  he  was  interested  and  left  the  box,  and  on  his 
return  stated  that  he  had  been  released,  it  was  held  sufficient. 
2.  Even  if  Smith  was  incompetent,  his  competency  was 
restored  by  indorsing  his  name  on  the  back  of  the  record; 
Faith  V.  M' Iniyre  {f)f  (where  the  attention  of  Parke  B. 
was  called  to  the  contrary  decision  of  Lord  Lyndhurst  C.  B., 
in  Burgess  v.  Cuttill(g),)  Yeomans  v.  Legh{h), 

R,  V,  Richards  and  Whitehurst,  contrsl.  The  authorities 
ue  contradictory,  but  the  principle  is  quite  clear.  Where 
an  objection  is  taken  to  the  competency  of  a  witness  on  the 
voire  dire,  there,  no  doubt,  the  objection  may  be  removed  by 
secondary  evidence,  but,  where  the  objection  to  the  witness 
appears  on  the  record,  as  in  this  case,  then  the  ordinary 
rules  of  evidence  apply,  and  the  objection  must  be  removed 
by  production  of  the  best  evidence.  Goodhay  v.  Hendry  (a) 
is  confirmed  by  an  anonymous  case  before  Tindal  C.  J., 
mentioned  in  a  note  to  that  case.  His  lordship  there  said, 
**  The  difficulty  is,  that  the  objection  does  not  arise  on 

(a)  Moo.  &  Malk.  31 9.  (e)  Not  reported. 

(6)  Moo.  &  Malk.  321,  n.  (/)  7  C.  &  P.  44. 

(c)  1  C.  &  P.  234.  (g)  6  C.  &  P.  282. 

(d)  8  C.  &  P.  97.  (A)  2  M.  &  W.  419. 
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1839.  the  voire  dire,  but  from  the  openiog  of  the  case  for  the 
plaintiffs,  and  from  the  pleadings  themselves."  There  are 
few  decisions  on  the  point,  because  it  is  only  since  the  new 
rules  that  the  fact  of  the  witness  being  an  accommodation 
drawer  would  appear  on  the  record. 

Lord  Denman  C«  J. — The  first  point  is  in  fact  settled 
by  practice,  and  my  experience,  though  much  less  than  that 
of  my  late  brother  Park  J.,  entirely  confirms  his  observa- 
tion. It  is  therefore  unnecessary  to  hear  any  argument  on 
the  second  point. 

LriTLEOALE  J. — I  do  not  see  any  reason  in  the  distinction 
as  to  the  objection  to  a  witness  appearing  on  record  or  not 
I  admit  there  has  been  a  notion,  that,  when  the  objection 
appears  on  record,  secondary  evidence  is  insufficient  to 
remove  it.  But  there  is  not  much  difference  in  principle 
between  the  two  cases,  and  in  practice  there  has  been  none. 

Patteson  and  Williams  Js.  concurred. 

Bule  discharged. 


Monday,  EvANS  V.  FryER. 

June  17th. 

Declarationon  A.SSUMPSIT  to  recover  the  amount  of  a  wager  alleged 
rhrrplaindff^  to  have  been  lost  by  the  defendant  to  the  plaintiff.  The 
bet  defendant   declaration  stated  that,  in  consideration  that  the  plaintiff  at 

that  a  rail' 

road  would  the  request  of  the  defendant  had  promised  to  pay  him  50L 
be  completed    jf  ^  railroad  was  not  completed  for  the  general  conveyance 

by  a  certain  .   /.  t  •  i    t»«       • 

day,  '<  for  the    of  passengers  to  and  from  Liverpool  and  Birmragham,  io 

general  con- 
veyance of  passengers.'^  The  wager  proved  was  simply  that  the  railroad  would  be 
completed  by  the  day.  The  judge  who  tried  the  cause  amended  by  striking  out  of  the 
record  the  words  ''  for  the  general  conveyance  of  passengers :"— Hdd,  chat  the  amend- 
ment was  properly  made,  as  the  amended  declaration  increased  the  plaindff's  burden, 
by  rendering  it  necessary  for  him  to  prove  that  the  road  was  completed  for  all  its  por- 
poses,  and  that  therefore,  as  far  as  the  defendant  was  concerned,  the  anoendment  Iwd 
not  been  made  in  **  any  material  particular/' 
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lii  years,  from  the  14tb  July,  1831;  the  defendant  then  i889. 
pTOfliised  the  plaintiff  to  pay  him  150/.  if  a  railroad  was 
completed  for  the  general  conveyance  of  passengers  to  and 
from  Liverpool  and  Birmingham  in  six  years,  from  the  said 
14lh  July.  Averment,  that  the  railroad  was  completed  as 
aforesaid,  at  the  time  mentioned.  Pleas :  1.  Non  assumpsit; 
8.  That  the  railroad  was  not  completed  for  the  general  con- 
vejance  of  passengers  in  six  years  from  the  14th  July,  1831. 

At  the  trial  before  Park  J.,  at  the  Warwickshire  spring 
attizes,  1838,  it  appeared  that  the  terms  of  the  wager  were, 
that  a  railroad  would  be  completed  in  six  years  &c.,  with- 
out the  additional  words  **  for  the  general  conveyance  of 
passengers."  The  learned  judge,  at  the  request  of  the 
plaintiff,  but  without  the  consent  of  the  defendant,  amended 
the  record  by  striking  out  the  last-mentioned  words.  Ver- 
dict for  the  plaintiff.  The  defendant  had  leave  to  move  to 
enter  a  nonsuit. 

Humfrey,  in  the  following  term,  having  obtained  a  rule 
nisi, 

Goulburn  Serjt.  and  «/*.  HUdi/ard  now  shewed  cause. 
The  3  &  4  Will.  4,  c.  42,  s.  23,  allows  amendments  to  be 
made  "in  any  particular  or  particulars  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case, 
or  by  which  the  opposite  party  cannot  have  been  preju- 
diced." The  defendant  could  not  have  been  prejudiced 
by  this  amendment,  for  it  was  advantageous  to  him,  as  the 
pbuDtiff,  after  the  qualifying  words  had  been  struck  out  of 
the  deckration,  was  bound  to  satisfy  the  jury  that  the  rail- 
road was  completed,  by  the  time  in  question,  for  every  pur- 
pose. Nor  was  the  amendment  made  in  any  particular 
material  to  tbe  merits  of  the  case.  '^  Unless  the  judges  are 
very  liberal  in  the  allowance  of  amendments,  the  rule  which 
binds  a  plaintiff  to  one  count  will  operate  very  harshly ;" 
Sdnsburi/  v.  Maiihews(a),  and  Whiiwill  v.  Scheer(b).    In 

(a)  4  M.  &  W.  343.  {b)  3  N.  &  P.  398. 
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the  latter  case  the  defendant,  who  objected  to  the  amead- 
ment,  made  an  affidavit  that  he  went  down  to  try  the  issue 
contained  in  the  averment  ordered  to  be  amended. 

Humfrey  and  Waddington,  contr^.  The  amendment 
was  not  for  the  defendant's  benefit.  The  declaration  in 
the  amended  form  stated  the  wager  to  be  that  the  railroad 
was  to  be  completed.  That  allegation  would  have  been 
satisfied  by  proof  that  the  mere  rails  were  completely  laid 
down ;  whereas  the  original  form  of  the  declaration  threw 
it  upon  the  plaintiff*  to  prove  not  only  that  the  rails,  b«t 
that  all  the  other  railroad  apparatus  was  complete,  so  as  to 
be  available  for  the  general  conveyance  of  passengers. 
The  particular  in  which  an  amendment  is  made  mast  be 
both  ''  not  material  to  the  merits  of  the  case,  arid  by  whidi 
the  opposite  party  cannot  have  been  prejudiced." 

LiTTLEDALE  J. (a) — I  think  that  this  rule  should  be  dis- 
charged. 'i*he  amended  declaration  increased  the  harden 
of  proof.  But  on  whom  did  the  increased  burden  fail? 
On  the  plaintiff.  The  defendant  therefore  was  not  preju- 
diced by  the  amendment. 

Patteson  J. — I  should  doubt  whether  the  amendment 
had  been  properly  made,  if  it  diminished  in  any  degree  tbe 
plaintiff's  burden  of  proof.  It  cannot  be  considered  to 
have  done  so,  unless  the  amended  declaration  be  interpreted 
in  the  way  contended  for  by  the  defendant.  But  I  think 
it  would  be  trifling  to  say  that  the  wager  that  the  railroad 
should  be  completed  by  a  certain  day  does  not  mean  that 
it  should  be  completed  so  as  to  be  used  for  all  its  intended 
purposes.  In  this  view  the  plaintiff^s  burden  of  proof  was 
increased  by  the  amendment.  The  defendant,  therefore, 
cannot  say  the  amendment  was  material  as  far  as  Ae  was 
concerned.     If  he  had  gone  to  trial  because  he  relied  on 

(a)  Lord  Denmt^n  C.  J.  had  left  Court  during  the  aigameati 
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the  point  now  suggested,  thinking  the  plaintiff  would  be 
unable  to  satisfy  the  terms  of  what  the  defendant  conceived 
to  be  the  more  extensive  wager,  that  should  have  been 
stated,  and  the  Court  might  have  been  applied  to  on  that 
ground, 

Williams  J. — I  quite  agree  with  the  counsel  for  the 
plaiotiffy  that  we  should  be  liberal  in  allowing  amendments 
of  tliis  kind.  Let  the  contract  be  ever  so  ambiguous,  the 
fttiy  declaring  upon  it  must  elect  and  fix  upon  a  single 
iBeaaing  to  be  given  to  it,  and  must  not  have  more  than 
one  count  to  set  it  forth.  If  amendments  were  not  liberally 
diowed,  the  hardship  of  the  new  rules  would  be  most 
grievous,  and  the  merits  be  in  constant  peril  of  strangulation 
bj  the  pleadings.  I  quite  agree  with  my  brother  Patieson 
iat  it  would  be  trifling  to  interpret  '*  completing  the  raiU 
oad"  to  mean  nothing  more  than  completely  laying  down 
!ie  rails ;  the  words  must  mean  completing  the  road  for 
II  purposes. 

Rule  discharged. 


Calvert  v.  Moggs.  Friday, 

^  June  2Ut. 

JEBT  for  goods  sold  and  delivered,  money  had  and  re-      i.  Whereto 

Mvcd,  and  on  an  account  stated  (a).     Plea :  that  defendant  ^^^ /®5  ^®^' 
'  ^  '  801(1  ana  on  an 

Des  not  owe  the  said  sums  of  money,  or  any  part  thereof  account  stated 
lodo  et  form&.     Special  demurrer  setting  out  for  cause  pleaded  nil 

lat  the  plea  is  a  plea  of  nil  debet,  which  by  the  rules  of  ^^^^  **"d  on 
,      ,.       .  It  1  •  .  special  demur- 

leadiDg  IS  not  allowed  in  any  action.  rer  suggested 

in  argument 

(a)  The  declaration  was  filed  lOth  March,  1838.  ^^f^  ^^^  K®"®" 

^  ^  '  ral  issue  was 

given  by  the 

lig^wav  Act  (5  &  6  Will  4,  c.  50,  s.  109)  to  the  surveyor  of  highways  in  actions  brought 

»r  anything  done  in  pursuance  of  the  act,  and  that  the  plaintiff  had  waived  the  tort  and 

led  toe  defendant, or  surveyor,  for  money  had  and  received:— Held,  that,  as  the  count 

(I  an  account  stated  could  not  be  brought  within  the  statute,  the  plea  was  bad. 

9.  Where  a  statute  gives  the  plea  of  the  general  issue  for  anything  done  in  pursuance 

'the  act,  the  plaintiff  cannot  oust  the  defendant  of  this  plea  by  waiving  the  tort  and 

ling  in  contract. 
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1839.  Wightman  appeared  in  support  of  the  demuner,  and 

^"^^^'^^      relied  on  the  rule  Hil.  4  Will.  4,  No.  II. 

Calvert 

V. 

MoGos.  Peacock,  contri.    The  plea  is  pleaded  by  virtue  of  Ac 

new  Highway  Act  {5  Si  6  Will.  4,  c.  50,  s.  109),  and  ihcie- 
fore  the  new  rules  do  not  apply ;  Earl  Spencer  v.  SwanneU{a), 
The  new  Highway  Act  enacts  (sect.  61)  that  the  sunrejor 
of  highways  may  take  and  carry  away  materials  lying  upon 
any  lands  for  the  repairs  of  the  highways,  within  the  parish 
for  which  he  is  surveyor,  without  making  satisfieiction  for  the 
same;  and  section   109  enables  the  general  issue  to  be 
pleaded  to  any  action  brought  for  any  thing  done  in  pursu- 
ance of  the  act.    The  defendant  is  a  surveyor  of  highways, 
who  has  taken  stone  from  the  plaintiff's  land ;  but  the  phio- 
tiff,  instead  of  bringing  an  action  of  tort,  where  it  is  clear 
the  defendant  would  have  been  enabled  to  plead  the  general 
issue,  waives  the  tort  and  brings  money  had  and  receifed, 
but  by  so  doing  he  cannot  oust  the  defendant  of  the  benefit 
of  the  statute.     Under  nil  debet  the  defendant  might  give  ia 
evidence  that  he  had  not  had  the  twenty-one  days'  notice  of 
action  required  by  section  109^  which  is  of  great  importance, 
because  with  such  notice  the  surveyor,  under  section  111, 
might  levy  a  rate  and  supply  himself  with  funds  to  meet  all 
demands  for  contracts  made  by  him.     If  indeed  it  were  to 
be  contended  that  the  matter  in  respect  of  which  the  defend- 
ant is  sued  was  not  for  any  thing  done  under  the  statute, 
the  plaintiff  should  have  taken  out  a  summons  to  strike  out 
the  plea. 

Wightman,  in  reply.  If  this  plea  is  good,  any  one  who 
is  sued  for  goods  sold  and  delivered  may  plead  nil  debet, 
and  allege  that  it  is  in  respect  of  some  statute.  [Little- 
dale  J.  There  is  a  case  of  Greenway  v.  Uurd(b),  where 
money  had  and  received  was  brought  against  an  excise  offi- 
cer to  recover  duties  erroneously  levied  by  him,  and  it  was 
held  that  he  was  entitled  to  notice  of  action,  although  it 

{a)  3  M.  &  W.  154.  (6)  4  T.  R.  553. 
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was  contended  that  the  statute  23  Geo.  3,  c.  70,  s.  SO,  only  1839. 
extended  to  actions  of  tort.]  The  5 1st  section  of  the  pre- 
sent statute  does  not  apply  to  goods  sold  at  all.  [Patie- 
ion  J.  If  the  action  is  really  founded  on  that  section,  and  the 
plaintiff  chooses  to  turn  his  case  into  a  contract,  he  cannot 
thereby  deprive  the  defendant  of  the  defence  given  him  by 
statute.]  At  all  events,  as  the  declaration  contains  a  count 
on  an  account  stated,  no  statute  can  give  the  defendant 
power  to  plead  nit  debet  to  that.  IPalieson  J.  Ought  not 
yoo  to  have  taken  out  a  summons  to  strike  out  the  plea?] 
Smedley  v.  Joyce  (a)  shews  that  the  plea  is  bad  on  special 
demurrer. 

The  Court  then  asked  Peacock  if  he  could  bring  the 
account  stated  within  the  statute. 

Peacock.  Section  111  enables  the  vestry  of  a  parish  to 
defend  any  road  indictment,  and  the  surveyor  to  charge  in 
his  accounts  the  expenses  of  the  defence.  There  may  there- 
fore be  an  account  stated  by  the  attorney  for  the  defence 
with  the  surveyor,  which  would  bring  such  an  account 
within  the  act.  The  demurrer  is  to  the  whole  plea,  and  is 
too  large  if  the  plea  be  good  to  any  count ;  Spi/er  v.  TAe/- 

«(6),  Webb  yi.  Baker  {c). 


Lord  Denman  C.J. — It  is  true  that  there  might  be  an 
attorney's  bill  and  an  account  stated  upon  it,  in  respect  of 
the  defence  of  an  indictment,  but  it  is  evident  that  that  would 
be  wholly  collateral  to  any  thing  done  in  pursuance  of  the 
•tatutCi  and  therefore  the  plea  of  nil  debet  to  that  count  is 
bad.  And  as  that  plea  is  pleaded  to  the  declaration  gene- 
rally, it  cannot  be  objected  that  the  demurrer  is  general  also. 

LiTTLEDALB,  Patteson  and  Williams  Js.  concurred. 

Judgment  for  the  plaintiff. 

(a)  $  C.  M.  &  R.  731.        (6)  3  C.  M.  &  R.  692.       (c)  3  N.  &  P.  87. 
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1839. 

Friday, 
June  2^st. 

To  an  action 
against  the 
acceptor  of  a 
bill  of  ex- 
change, he 
pleaded  that 
Defore  &c.  he 
was  indebted 
to  the  plaintiff 
on  an  account 
stated,  that  it 
was  corraptlj 
agreed  that 
defendant 
should  pay 
part  of  the 
debt,  and 
should  have 
three  months' 
forbearance, 
and  acct*pt  a 
bill  at  that 
date  for  pay- 
ment of  the 
residue,  and 
should  pay  a 
sum  (exceed- 
ing 5L  per 
cent.)  for  such 
forbearance, 
and  that  the 
stipulated 
sums  were 

Cnid  and  the 
ill  in  question 
was  given  ac- 
cordingly:— 
Held,  that  the 
transaction 
was  exempted 
from  the  usury 
laws  by  3  &  4 
fnU.  4,  c.  98, 
s.  7. 


King  v.  Braddon. 

Assumpsit  on  a  bUI  of  exchange,  drawn  by  one 
Welch,  for  106/.  U.  6d.,  payable  to  bis  order  tbree  monthi 
after  date,  accepted  by  the  defendant,  and  indorsed  by 
Welch  to  the  plaintiff. 

Plea:  that  before  and  at  the  time  of  making,  acceptiif 
and  indorsing  the  bill  of  exchange  in  the  declaration  meo- 
tioned,  in  manner  and  form  as  therein  alleged,  the  defend- 
ant was  indebted  to  the  plaintiff  in,  to  wit,  120/.  l6s.,  upon 
an  account  before  then  stated  between  them,  and  that  there- 
upon, and  before  the  making  or  accepting  or  indorsing  of 
the  said  bill  of  exchange,  to  wit,  on  the  20th  of  June,  1838^ 
it  was  corruptly,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided,  agreed  by  and  between  the  plain- 
tiff, the  defendant,  and  the  said  Welch,  that  the  defendant 
should  then  pay  to  the  plaintiff  a  certain  sum  of  money,  to 
wit,  the  sum  of  14/.  14$.  6d.,  in  part  reduction  and  dis- 
charge of  the  said  debt,  and  that  the  plaintiff  should  forbear 
and  give  day  of  payment  of  the  residue  of  the  said  debt, 
being  the  sum  of  106/.  Is.  6d.,  to  the  defendant  for  a  cer- 
tain space  of  time,  to  wit,  for  the  space  of  three  months 
then  next  following,  and  that  the  defendant,  for  such  for- 
bearance and  giving  day  of  payment  of  the  residue  of  the 
said  debt  as  aforesaid,  for  the  time  aforesaid,  should  then 
give  and  pay  to  the  plaintiff  a  certain  sum  of  money,  to  wit, 
the  sum  of  5/.  5s,  6d,,  and  also  that  the  said  bill  of  ex- 
change, in  the  said  declaration  mentioned,  should  be  made, 
accepted  and  indorsed  to  the  plaintiff,  in  manner  and  form 
as  is  therein  alleged,  as  a  security  for  the  payment  of  the 
said  residue  of  the  said  debt,  at  the  expiration  of  the  time 
last  aforesaid.  That  in  pursuance  of  the  said  corrupt  and 
unlawful  agreement,  he  the  defendant  did  then,  to  wit,  on 
the  day  and  year  aforesaid,  pay  to  the  plaintiff,  and  the 
plaintiff  in  like  pursuance  thereof  did  then  accept  and 
receive  of  and  from  him  the  defendant  the  said  sum  of 
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14/.  145.  Gd.,  ill  part  reduction  and  discharge  of  the  said 
debt  of  120/.  \6s,,  so  due  and  owing  from  him  the  defend* 
ant  to  the  plaintiff  as  aforesaid,  and  that  for  the  plaintiff's 
forbearing  and  giving  day  of  payment  of  the  said  residue  of 
the  said  debt,  being  the  said  sum  of  106/.  Is.  Gd.,  to  him 
the  defendant^  for  the  said  space  of  three  months  then  next 
following^  he  the  defendant,  in  further  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  did  then,  to  wit,  on  the 
daj  and  year  aforesaid,  give  and  pay  to  the  plaintiff,  and 
Ihe  plaintiff,  in  like  further  pursuance  thereof,  did  then 
accept  and  receive  of  and  from  the  defendant,  the  said  sum 
of  51,  5$.  (id.p  and  also  in  further  pursuance  of  the  said  cor* 
mpt  and  unlawful  agreement,  the  said  bill  of  exchange,  in 
the  said  declaration  mentioned,  was  then,  to  wit,  on  the  day 
and  year  aforesaid,  made,  accepted  and  indorsed  to  the 
plaintiff;  and  the  plaintiff,  in  like  further  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  did  then  receive  the 
same  as  a  security  for  the  payment  of  the  said  residue  of 
the  said  debt  at  the  expiration  of  the  time  in  that  behalf 
aforesaid.  And  the  defendant  further  says,  that  the  said 
sum  of  5/.  5s.  6d.,  so  as  aforesaid  agreed  to  be  and  which 
was  as  aforesaid  given  and  paid  to  the  plaintiff  for  the  for- 
bearance and  giving  day  of  payment  of  the  said  sum  of 
106/.  1 5.  6d.  for  the  said  space  of  three  months,  exceeds 
the  rate  of  5/.  for  the  forbearing  and  giving  day  of  payment 
of  100/.  for  one  year,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.  By  means  of  which  said 
several  premises,  and  by  force  of  the  said  statute,  the  said 
bill  of  exchange  in  the  said  declaration  mentioned  was  and 
is  wholly  void  in  law.     Verification. 

Special  demurrer,  on  the  ground  that,  although  it  is 
stated  in  the  declaration  that  the  said  bill  of  exchange 
therein  mentioned  was  drawn  and  made  payable  at  three 
months  after  the  date  thereof,  and  it  appears  in  the  decla- 
ration and  plea  that,  at  the  time  of  the  defendant's  accept- 
ing the  same,  it  had  not  more  than  three  months  to  run, 
yet  the  defendant  hath,  in  and  by  his  pica,  stated  and  insisted 

VOL.  II.  o  o 
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lSd9.        ou  as  a  ground  of  defeuce  matters,  which,  if  true,  siuce  tke 
^"^^       passing  of  a  certain  act  of  parliament,  made  and  passed  in 
V,  the  fourth  year  of  William  4th,  intituled  ^*  An  Act  for 

iSiuDDov.     giving  to  the  Corporation  of  the  Governor  and  Cooipsoy 
of  the  Bank  of  England  certain  Privileges  for  a  limited 
Period  under  certain  Conditions/'  and  a  certain  other  set 
of  parliament,  passed  in  the  first  year  of  the  reign  of  her 
present  Majesty,  intituled  ^'  An  Act  to  exempt  certain  BiUs 
of  Exchange  and  Promissory  Notes  from  the  Operation  of 
the  Laws  relating  to  Usury,'*  have  been  and  are  wbollj  in- 
operative as  a  defence  to  an  action  on  any  bill  similar  to 
that  set  forth  in  the  declaration.     Also  on  the  ground  thit, 
if  the  defendant  intended  to  insist  that  he  had  accepted  no 
such  bill  as  came  within  the  protection  of  the  above-ntmed 
statutes,  he  should  have  traversed  and  denied  the  statement 
in  the  declaration,  that  he  had  accepted  such  a  bill  u  u 
there  set  forth,  instead  of  admitting  such  fact  as  he  hat 
done;  or  he  should  have  shewn,  in  and  by  his  plea,  that  the 
bill  accepted  by  him  was  made  payable  more  than  twelte 
months  after  the  date  thereof,  and  had  more  than  twelve 
months  to  run,  or  that  it  was  made  payable  more  than  three 
months  after  date,  and  had  more  than  three  months  to  run, 
and  that  the  present  action  was  commenced  before  the 
passing  of  the  last-mentioned  statute,  or  that  the  bill  was 
accepted  before  the  passing  of  the  above-mentioned  statutes, 
or  such  other  matters  as  the  case  may  require.    Also  on 
the  ground  that  the  plea  neither  traverses  and  denies,  nor 
confesses  and  avoids  the  matters  contained  in  the  declaration. 

22,  F.  Richards,  in  support  of  the  demurrer.  This  bill 
is  exempted  from  the  ordinary  operation  of  the  usury  laws 
by  3  &  4  Will.  4,  c.  98,  s.  7,  which  applies  to  bills  not 
having  more  than  three  months  to  run,  and  by  7  Will  4, 
and  1  Fid,  c.  SO,  which  applies  to  bills  not  having  more 
than  twelve  months  to  run.  Vallauce  v.  Siddel{a)  is  an  au- 
thority upon  the  present  point.     In  Berrif^tou  v.  Cultis{b\ 

(a)  6  A.  &  E.  932;  S,  C.  2  N.  &  P.  78.         (6)  5  Bing.  N.  C.  332, 


Braddow. 
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where  a  note  was  held  to  be  not  within  the  protection  of 

the  former  statute,  the  real  contract  was  upon  the  security 

of  leasehold  premises,  and  the  note  was  a  collateral  security  v. 

only,  and  added  for  the  purpose  of  evading  the  usury  laws. 

Susbjf  contrd.  It  appears  from  the  pleadings  that  there 
was  a  debt  due  from  the  defendant  to  the  plaintiff  ante- 
cedently  to  the  date  of  the  bill.  The  bill  therefore  has 
beep  given  to  secure  usurious  interest  in  respect  of  that 
antecedent  debt,  and  not  in  respect  of  the  bill  itself.  The 
plea  would  have  been  good,  at  all  events,  before  the  recent 
statutes  i  Roberts  v.  Trenaync{a\  and  Morse  v,  Wihou{b). 
Berrington  v.  Collis(c)  is  in  point,  for  it  shews  that  the 
recent  statutes  do  not  protect  a  bill  which  is  given  to  secure 
usurious  interest  on  a  transaction  dehors  the  bill  itself. 
In  Connop  v.  Meaks{d),  where  the  Court  refused  to  set 
aside  a  warrant  of  attorney  on  the  ground  of  usury,  the 
warrant  had  been  given  to  secure  the  amount  of  the  bills 
themselves,  on  which  usurious  interest  had  been  taken. 
The  3  &  4  TVi7/.  4,  c.  98,  s.  7,  says,  that  "  no  bill  of  ex- 
change  or  promissory  note,  made  payable  at  or  within  three 
months  after  the  date  thereof,  or  not  having  more  than 
three  months  to  run,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest,  in  discounting,  negotiating  or 
transferring  the  same,  be  void;"  and  then  proceeds  to  say, 
^  Qor  shall  the  liability  of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute  or 
law  in  force  for  the  prevention  of  usi^ry."  It  is  clear  that 
ia  the  last  recited  passage  the  word  '^  such"  has  been 
omitted  after  the  word  ''  any,"  and  this  is  intimated  in  VaU 
lance  v.  Siddel{e)\  if  the  passage  is  to  be  applied  with- 
out restriction  to  ''  any"  bill,  it  is  clear  that  there  would 
have  been  no  need  of  the  subsequent  act  of  7  Will,  4  and 

(a)  Cro.  Jac.  507.  (ci)  2  A.  &  E.  320;    5.  C.  as 

\h)  4  T.  R.  353.  Connop  v.  Ycatet,  4  N.  &  M.  309. 

(e)  5  Ding.  N.  C.  332.  (e)  6  A.  &  £.  932;  8.  C.  2  N. 

&  P.  78. 
o  o  2 


CASES  IN  TH£  QUEENS  BENCH, 

1  Fid.  c.  80y  exempting  bills  at  twelve  months  from  the 
usury  laws.  The  same  omissiou  of  the  word  **  such  '* 
occurs  in  the  latter  statute  also.  If  then  the  word  "  such" 
be  supplied,  the  usury  laws  will  be  inoperative  only  where 
interest  is  taken  in  discounting,  negotiating  or  transferring 
bills,  but  they  will  still  reach  a  case  like  the  present,  where 
the  interest  has  been  previously  taken  on  an  account  stated. 

Richards  in  reply.  Even  if  the  word  ''  such'*  be  intro- 
duced, the  bill  in  question  is  within  the  statute;  it  has  been 
"  negotiated"  or  '^  transferred"  to  secure  the  residue  of  the 
original  debt.  The  statute  must  extend  to  bills  given  for 
pre-existing  debts. 

Lord  Denman  C.  J. — It  is  impossible  to  take  this  case 
out  of  the  protection  of  the  statute,  it  has  not  more  than 
twelve  months  to  run,  and  that  is  all  that  is  necessary. 

Patteson  and  Williams  Js«  concurred. 

Judgment  for  the  plaintiff. 


/*^f  Skuse  v.  Davis. 

June  21 1/. 

1.  A  plea  CO  TRESPASS  for  cutting  and  wounding,  and  assaalting 
an  action  for  t        -it      xj  o 

an  assault         and  beatmg  the  plaintiff.     Venue;  burrey. 

stated  that  the       p|eas,  as  to  the  cutting  and  wounding,  not  guilty ;  and 
been  summon-  as  to  the  residue  of  the  said  trespasses,  the  defendant  says 

fustices'^rrhe  ^'^^^  ^^^  plaintiff  ought  not  to  maintain  the  action  against 

same  assault, 

who  thereupon  dismissed  the  complaint  upon  the  hearing,  and  did  then,  accordiog  to 
9  Geo,  4,  c.  31,  s.  S7,  make  out  a  certificate  of  such  dismissal: — Held,  on  special 
demurrer,  that,  as  tlie  grounds  of  the  certificate  did  not  appear,  it  could  not  be  taken  to 
have  been  given  under  such  circumstances  as  to  make  it  a  bar  to  the  action,  and  that 
the  plea  was  bad. 

2.  Where  in  such  a  case  the  venue  of  the  declaration  was  in  Surrey,  and  the  plea 
stated  that  the  complaint  was  dismissed  by  justices  of  Surrey,  it  was  held  to  appear 
sufficiently  that  the  assault  was  committed  in  the  same  county,  so  as  to  give  junsdic- 
tion  to  such  justices. 
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him,  because  he  says  that  the  residue  of  the  said  trespasses  1839. 
were  corouiitted  after  the  passing  and  commencement  of  a 
certain  act  of  parliament,  made  and  passed  in  the  Qth  year 
of  the  reign  of  Geo,  4,  c.  31,  and  that  such  residue  of  the 
said  trespasses  amounted  to  no  more  than  a  common  assault 
and  battery  within  the  meaning  of  that  act ;  and  that  after 
the  commission  of  such  last- mentioned  trespasses,  to  wit, 
on  the  9th  June,  1838,  upon  complaint  of  the  plaintiff  then 
made  by  him  of  the  last-mentioned  trespasses,  according  to 
the  said  statute,  the  defendant  was  summoned  and  appeared 
before  the  Rev.  G.  W,  Onslow  and  the  Rev.  A.  Omlmo, 
then  being  justices  of  the  peace  in  and  for  the  county  of 
Surrey;  and  thereupon  the  said  justices,  so  being  such  jus- 
tices, did  then  dismiss  the  said  complaint  upon  the  hearing 
thereof;  and  thereupon  they  the  said  justices,  so  being 
such  justices,  did  then,  according  to  the  said  statute,  forth- 
with make  out  a  certificate  under  their  hands  stating  the 
facts  of  such  dismissal,  and  did  then  deliver  such  certificate 
to  the  defendant ;  whereby  and  by  force  of  the  said  statute 
the  defendant  then  became  and  still  is  released  from  this 
action  so  far  as  relates  to  the  said  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned.     Verification. 

Special  demurrer  to  the  second  plea ;  for  that  it  does 
not  appear  by  the  plea  on  what  ground  the  said  jus* 
tices  dismissed  the  complaint  therein  mentioned,  whether 
because  the  said  justices  deemed  the  complaint  not  to  be 
proved,  or  because  they  found  the  assault  and  battery  to 
have  been  justified,  or  so  trifling  as  not  to  merit  any  pu- 
nishment; and  for  anything  that  appears  by  the  same  plea 
the  said  justices  may  have  dismissed  the  said  complaint 
because  they  deemed  they  had  no  jurisdiction  in  the  mat- 
ter; and  also  for  that  it  does  not  appear  in  or  by  the  same 
plea  that  the  said  justices  had  any  jurisdiction  to  decide 
upon  the  said  complaint,  inasmuch  as  it  appears  that  the 
said  justices  were  justices  of  the  peace  in  and  for  the 
county  of  Surrey,  and  it  does  not  appear  that  the  trespasses^ 
in  the  introductory  part  of  the  same  plea  mentioned  were 
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committed  in  the  county  of  Surrey;  and  also  fortliatit 
does  not  appear  by  the  same  plea  that  the  plaintiff  ever 
complained  of  the  trespasses  in  the  introductory  part  of 
that  plea  mentioned  to  the  said  justices,  or  that  the  plaintiff 
caused  the  defendant  to  be  summoned  before  the  said  jut- 
tic6S|  or  that  the  defendant  was  summoned  before  the  »sud 
justices,  and  also  for  that  it  is  not  positively  and  expressly 
stated  that  the  said  justices  ever  heard  the  said  complaint 
of  the  plaintiff,  or  heard  or  examined  the  plaintiff  or  anj 
witnesses  on  his  behalf,  but  the  same  is  only  stated  argu- 
mentatively  and  by  way  of  inference,  and  no  certain  i<sue 
can  be  taken  thereon,  and  also  for  tliat  the  tenor  and  effect 
of  the  said  certificate  ought  to  ha\x  been  set  out,  wherebj 
the  Court  might  judge  of  the  sufficiency  thereof,  and  it 
ought  to  have  been  set  forth  what  were  the  facts  of  such 
dismissal,  which  are  alleged  to  have  been  stated  in  the  said 
certificate.    Joinder  in  demurrer. 


Bj/les,  in  support  of  the  demurrer.  The  9  Cieo,  4,  c.  51, 
8.  27,  gives  power  to  two  justices  to  convict  summarily  in 
cases  of  common  assault;  '^  but  if  the  justices  shall  deem 
the  assault  or  battery  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  be  justified,  or  so  trifling  as  not  to 
merit  any  punishment,  and  shall  accordingly  dismiss  the 
complaint,  they  shall  forthwith  make  out  a  certificate  under 
their  hands,  stating  the  fact  of  such  dismissal,  and  shall 
deliver  such  certificate  to  the  party  against  whom  the  com- 
plaint was  preferred."  By  the  28th  section  any  person 
who  shall  have  obtained  such  certificate  is  released  from 
all  further  proceedings  for  the  same  cause.  By  sect.  29  it 
is  **  provided  that  if  the  justices  shall  find  tbe  assault  or 
battery  complained  of  to  have  been  accompanied  by  any 
attempt  to  commit  felony,  or  shall  be  of  opinion,  from  any 
other  circumstances,  that  it  is  a  fit  subject  for  prosecution 
by  indictment,  they  shall  abstain  from  any  adjudication 
thereupon ;"  and  it  is  also  provided  that  they  shall  not  try 
any  case  of  assault  or  battery  in  which  any  question  shall 
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arise  as  to  an  interest  in  land,  or  as  to  any  bankruptcy  or 
insolvency^  or  execution.  In  the  piescnt  case  an  attempt 
to  comuiit  felony,  or  other  matter  within  the  last  mentioned 
section^  may  have  been  involved.  The  certificate  therefore, 
or  the  tenor  and  eiFect  of  it,  should  have  been  stated,  that 
the  grounds  on  which  it  proceeded  might  appear. 

Another  ground  of  demurrer  is,  that  the  plea  does  not 
shew  that  the  justices  who  gave  the  certificate  had  any  ju- 
risdiction to  adjudicate  upon  the  assault.  It  is  said  that 
justices  of  Surrey  gave  the  certificate,  but  it  is  not  said 
that  the  assault  was  committed  in  that  county.  Justices 
cannot  regularly  do  any  judicial  act  in  respect  of  a  matter 
happening  out  of  their  county ;  2  Hakj  P.  C.  50,  Bac.  Abr. 
Justices  of  the  Peace  (E  5);  although  they  may  do  a  mi- 
oisteriat  act  under  such  circumstances,  such  as  examining  a 
party  robbed  ;  Helier  v.  Hundred  de  Benhurst  {a).  The 
statute  now  under  consideration  does  not  expressly  give 
jurisdiction  to  any  justices  except  those  of  the  county  in 
which  the  assault  was  committed ;  they  must  therefore  be 
justices  of  the  county.  Where  the  legislature  has  desired 
to  give  justices  a  more  extended  jurisdiction,  it  has  ex- 
pressed itself  suitably,  as  in  5  &  6  Will.  4,  c.  ]9i  s.  38,  by 
which  the  jurisdiction  under  the  9  Geo.  4  is,  with  respect 
to  assaults  on  board  merchant  ships,  given  to  "anff  two 
justices  of  the  peace  in  any  part  of  his  majesty's  domi- 
nions." The  terms  of  their  commission  in  themselves  con- 
fine the  jurisdiction  of  justices  to  such  matters  as  happen 
within  their  own  county;  and  it  would  be  inconvenient  if  it 
were  otherwise,  for  a  party  might  be  summoned  before 
justices  in  Devonshire  to  answer  for  an  assault  committed 
in  Cumberland.  The  circumstance  that  the  venue  in  the 
declaration  is  Surrey  cannot  shew  that  the  assault  was 
there  committed,  for  the  venue  in  such  case  is  transitory, 
and  b^ing  therefore  immaterial,  is  not  admitted  by  the  plea, 
Sennion  v.  Davison  {b),  and  could  not  be  traversed.  The 
Court  never  intends  jurisdiction  in  favour  of  inferior  courts. 

(a)  TrO.  Car.  ^11.  (6)  3  M.  &  W.  119. 
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1839.  M,  Chambers^  coiitr^.    The  act  does  not  con6iie  the  juris- 

diction over  assaults  to  justices  of  the  particular  countj. 
[Lord  Denman  C.J.  We  need  not  bear  you  on  that  point] 
As  to  the  other  pointy  the  statute  requires  the  justices  lo 
give  a  certificate  "  stating  the  fact  of  such  dismissal."  The 
word  '*  such"  does  not  imply  that  the  certificate  is  to  em- 
body the  grounds  of  dismissal.     In  notices  of  appeal  it  is 
sometimes  necessary  to  give  the  grounds  of  appeal,  hot 
that  is  only  where  the  statement  is  expressly  required  bj 
statute.      [LfOrd  Dennum  C.J.   Suppose  the  justices  dis- 
missed the  complaint  because  the  assault  was  committed 
in  Sussex?]      It  must  be  taken  that  the  certificate  was 
legally  given.     The  plea  states  that  the  justices  '^did  then 
according  to  the  statute  forthwith  make  out  a  certificate." 
The  certificate  imports  adjudication:  it  cannot  therefore 
be  taken  that  the  certificate  was  given  in  a  case  of  assault 
within  the  29th  section,  for  they  would  then  have  no  power 
to  adjudicate. 

Byles,  in  reply.  [Liord  Denman  C.  J.  It  appears  from 
the  declaration  that  the  assault  was  committed  in  Surrey, 
and  the  defendant  says  that  justices  of  that  county  disposed 
of  the  assault  in  a  summary  way.  The  plea  therefore 
makes  the  statement  as  to  the  assault  having  taken  place  in 
Surrey  a  material  statement,  so  that  it  might  have  beeo 
traversed  by  the  replication.]  It  appears  from  the  venue 
only  of  the  declaration  that  the  assault  was  in  Surrey ;  that 
could  not  have  been  traversed.  [Lord  Denman  C.J.  Why 
not?]  It  could  not  have  been  traversed  alone,  though  it 
might,  perhaps,  in  conjunction  with  other  facts.  [He  then 
gave  up  this  point.] 

The  grounds  on  which  the  complaint  was  dismissed 
should  have  been  stated  in  the  certificate,  otherwise  the 
parties  themselves  cannot  tell  whether  it  is  a  bar  to  any 
other  proceeding. 

Lord  Denman  C.J. — ^There  are  three  cases  only  in 
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which  the  justices  are  to  give  a  certificate  under  the  act|         1839. 
and  unless  the  grounds  of  the  certificate  are  stated^  the 
parties  cannot  know  whether  it  is  a  bar  or  not. 

Patteson  J.  (a). — I  thought  at  first  that  the  maxim 
*'  omnia  rit^  esse  acta"  might  be  called  in  to  support  the  plea, 
but  I  think  now  that  we  must  give  some  meaning  to  the 
word  ''  such."  A  certificate  of  such  dismissal  must  mean 
a  dismissal  for  such  cause  as  the  statute  has  antecedently 
provided  shall  warrant  the  dismissal.  The  cause  should  be 
stated.  It  is  true  that  the  justices  are  not  empowered  to 
give  a  certificate  in  other  than  the  cases  mentioned ;  but  I 
do  not  know  that  it  would  be  unlawful  for  them  to  give  a 
certificate  on  the  ground  that  the  assault  involved  an  at- 
teuipt  to  commit  felony.  What  would  be  the  effect  of  such 
a  certificate  is  another  matter. 

Williams  J. — When  we  are  asked  to  intend  jurisdic- 
tion, we  are  asked  to  intend  too  much.  When  once  jurisdic- 
tion is  shewn  in  cases  of  orders,  we  may  then  intend  many 
things.  As  we  cannot  intend  jurisdiction,  the  grounds  of 
the  certificate  should  have  been  stated,  so  as  to  shew  it  is 
a  bar  to  this  action. 

Jf.  Chambers  then  applied  for  leave  to  amend. 

Lord  Denman  C.J. — You  should  have  applied  before. 

Patteson  J. — It  would  be  a  bad  example  to  allow  the 
amendment  after  the  Court  has  been  so  long  occupied  with 
the  argument.  I  think  it  should  be  an  invariable  rule  never 
to  allow  an  amendment  after  a  full  argument. 

Judgment  for  the  plaintiff, 
(a)  LUtledale  J.  was  absent. 
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Jrk%,  Holmes  r.  Clifton,  Esq. 

A  right  of  ac-   (jASE  against  the  Sheriff  of  Lancashire  for  falsely  return- 

tioii  against       ,  °     ^  ... 

the  sheriff  for    ing,  to  a  writ  of  fieri  faciaS|  indorsed  to  levy  110^/.  debt 

roaeerifadas  ""^  damages  &c.  on  the  goods  and  chattels  of  one  Mentze: 
is  not  waived  that  he  had  caused  to  be  made  of  the  said  goods  and  chat- 
the  sum  levied  ^^'^  160/.;  that  he  had  retained  61.  \0$,  for  poundage  aod 

on  account  expenses;  that  he  had  \5SL  105.  ready  &c.:  and  that 
and  in  part         ,/  ,     ,  ,         ,     i         .    o 

sadsfaction  of  Mentze  had  not  any  more  goods  and  chattels  occ. 

foraed'on'the  ^'^"''^''  P'®^"  '*''^*'  defendant,  as  such  sheriff,  in  pur- 
writ.  suance  of  the  writ,  caused  to  be  made  of  the  goods  and 

chattels  of  Mentze  in  the  bailiwick  of  him  the  defendant,  as 
such  sheriff,  the  sumof  l60/.,  and  then  retained  thereout  the 
sum  of  6/.  105.  for  poundage  and  expenses,  and  then  returned 
the  said  writ  in  the  terms  in  the  declaration  mentioned,  and 
then  had  the  sum  of  153/.  105.  residue  of  the  said  sum  of 
l60/.,  after  deducting  and  reserving  therefrom  and  thereout 
the  said  sum  of  6/.  IO5.  for  poundage  and  expenses,  to  render 
to  the  plaintiff  as  in  the  return  is  mentioned ;  that  the  plain- 
tiff accepfee^  153/.  IO5.,  and  the  said  sum  was  then  paid  to 
himybr  and  on  account,  and  in  and  towards  payment  and 
satisfaction  of  the  said  debt  and  damages  in  the  said  decla- 
ration, and  in  the  same  MTit  mentioned.  And  the  plaintiff 
thereby  waived  and  relinquished  all  cause  and  right  of  action 
against  the  defendant  by  reason  of  the  premises. 

Replication  to  the  fourth  plea :  that  the  plaintiff  took, 
accepted  and  received  the  sum  of  153/.  105.  atid  the  said 
sum  was  paid  to  the  plaintiff,  for  and  on  account  and  to- 
wards payment  and  satisfaction  of  the  said  debt  and  da- 
mages in  the  declaration  and  writ  mentioned^  but  not  in 
payment  or  satisfaction  of  the  said  debt  or  damages  in  man- 
ner und  form  as  the  defendant  hath  above  in  his  said  last 
plea  in  that  behalf  alleged. 

Demurrer  to  the  replication,  on  the  ground  that  it  does 
not  traverse  or  attempt  to  put  in  issue  any  material  allega- 
tion, and  seeks  to  raise  an  iifiinaterial  issue  only;  and  also 
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that  by  the  replication  all  the  material  parts  of  the  plea,  and 
so  much  thereof  as  is  necessary  to  bar  the  plaintiff's  action 
against  the  defendant,  are  admitted  and  confessed,  without 
any  avoidance  thereof. 
Joinder  in  demurrer 


667 


1839. 


Holmes 
Clifton. 


Knowles,  in  support  of  the  demurrer.  The  replication  is 
bad ;  the  plaintiff  waived  his  right  of  action  for  a  false  re- 
turn by  accepting  money  under  the  return ;  Bent/on  v.  Oar^ 
rat  (a).  The  principle  is,  that  a  party  shall  not  be  allowed 
to  questiou  the  regularity  of  a  proceeding  under  which  he 
has  consented  to  take  a  benefit.  So  in  Watson  \\  IVace(l)), 
inrhere  the  plaintiff*  had  formerly  obtained  his  discharge, 
under  49  Geo.  3,  c.  121,  s.  14,  on  the  ground  that  he  had 
become  a  bankrupt,  and  that  his  detaining  creditor  had 
proved  under  the  commission,  it  was  held  that  the  plaintiff 
could  not  afterwards  dispute  the  validity  of  the  commission 
in  an  action  of  trespass  against  the  assignees. 

Bramwell,  contrJi,  was  not  called  upon  by  the  Court. 

Lord  Denman  C.J. — The  case  of  Benyon  v.  Garratid) 
cannot  be  supported ;  it  might  as  well  be  said^  that  if  a  man 
owes  me  100/.  and  I  take  10/.  on  account,  I  thereby  waive 
the  rest  of  the  debt. 

Patteson  (c)  and  Williams  Js.  concurred. 


(•)  1 C.  &  P.  154. 

{h)  6  B»  &  C.  IdS ;  S.  C,  7  D. 


Judgment  for  the  plaintiff. 

fie  R.  633. 
(c)  Littkdatt  J.  was  nbeetit. 
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1839. 

Thursday, 
June  6tb. 


»^' 


The  Queen  v.  The  Council  of  Bridgewater. 


The  costs  of  Sir  W.  W.  FOLLETT  had  obtained  a  rule  in  Michael- 
defending  quo  nias  term,  1837,  calling  upon  the  town  council  of  Bridge- 
warranto  III-  •         •     i       ,  i 
formations  water  to  shew  cause  why  a  certiorari  should  not  issue  to 

gainst  an  al-  |.gn,Qve  into  this  Court  certain  orders  made  by  them  on  the 
dennan  of  a  -' 

borough,  and  2dd  January,  1837,  for  defending  at  the  expense  of  the 
a  oimind  in-  c<>u>><^il  three  several  rules  for  a  quo  warranto  against  three 
formation         members  of  the   town  council,  and   for  payment  by  the 

son  for  insult-    treasurer  Benjamin  Lovibond  of  J  00/.  on  account  of  the 

•        •     • 

ing  a  justice,     costs  of  defending  the  same;  and  also  certain  other  orders 

are  not  payable  . 

out  of  the  bo-    then  made  for  defending  at  the  expense  of  the  said  council 

"^^he  T^fT  4  ^  ^^^^  "^^^  ^^^  ^  criminal  information  against  one  Chapman 
and  1  Vkc,  c.  for  insulting  a  borough  justice^  and  for  payment  of  90/.  to 
which  granu  a  ^^^  ^^^^  ^'  Lovibond  on  account  of  the  costs  of  defending 
certiorari  to      (h^  same.     This  rule  was  obtained  on  the  affidavit  of  Mat' 

thew  Passmore,  an  attorney,  and  a  burgess  of  the  borough 
of  Bridgewater.  The  affidavits  in  answer  stated  that  this 
application  was  in  fact  made  by  Mr.  Passmore  professionally, 
on  behalf  of  the  town  council  of  Bridgewater,  who  had 
passed  a  resolution  on  the  20th  November,  1837,  to  apply 
for  a  certiorari  to  remove  the  above  orders^  and  that  they 
had  also  resolved  not  to  oppose  the  rule. 

Erie  shewed  cause  in  Hilary  term  (a),  and  admitted  that 
the  orders  were  not  a  valid  appropriation  of  the  borough 
fund,  but  contended  that  the  order  being  made  in  January 
1837,  the  certiorari  was  taken  away  by  5  Si  6  Will.  4,  c.  76, 
s.  132,  for  that  7  Will.  4  &  1  Vict.  c.  78  (i),  which  passed 


remove  any 
order  for  the 
payment  of 
money  out  of 
the  borough 
fund  is  retro- 
spective. 

The  town 
council  may 
applj^  for  a 
certiorari  to 
remove  an  oiv 
der  of  a  pre* 
vious  council. 


(a)  Before  Lord  Denman  C.  J., 
lAttledale,  Williams  and  Coleridge 
Js. 

(b)  After  reciting  that  it  is  ex- 
pedient to  give  all  persons  inte- 
rested in  the  borough  fund  of 
every  borough  a  more  direct  aud 
easy  remedy  for  any  misapplica- 
tion of  the  fund,  sect  44  enacts, 


''  that  any  order  of  the  council  of 
any  borough  for  the  payment  of 
any  sum  of  money  from  or  out  of 
the  borough  fund  of  any  borough, 
may  be  removed  into  the  Court  of 
King's  Bench  by  writ  of  certiorari} 
to  be  moved  for  according  to  the 
usual  practice  of  tlic  said  Coart 
with  respect  to  writs  of  certiorari*" 
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July  ?>  18379  was  not  retrospective.     2.  On  the  affidavits         1839. 
on  which  this  rule  has  been  obtained,  there  is  no  proper      V*^i^^ 
applicant  even  if  sect.  44  is  retrospective^  for  it  appears  v. 

that  this  application  is  made  on  behalf  of  the  town  council,  ^®  Council 
whereas  the  power  of  applying  for  a  certiorari  is  given  for  the  Bridoewater 
purpose  of  reviewing  the  acts  of  the  town  council.  3.  The 
treasurer  cannot  be  called  on  in  this  case,  because  be  re- 
ceived the  order  in  January,  1837>  and  paid  the  100/.  to 
Mr.  Lovibond  bon&  fide,  and  therefore  the  payment  was 
protected  by  sect.  1  of  7  Will.  4  8c  1  Fict.  c.  78. 

Sir  IF.  W.  Folleit,  contrd.  .  If  the  7  Will.  4  and  1  Vict. 
c.  78,  8. 44,  does  not  apply  to  an  order  like  the  present  it 
is  a  great  omission,  but  it  clearly  does  apply.  The  words 
of  the  act  are  general  that  any  order  may  be  removed,  and 
it  is  1  remedial  act.  It  is  not  like  the  case  of  an  act  alter- 
ing the  rights  of  parties,  and  which  therefore  is  usually  held 
to  be  prospective  only.  Here  it  only  facilitates  the  remedy. 
If  the  order  were  a  bad  one,  before  the  passing  of  the  act, 
there  was  a  remedy  in  the  Court  of  Chancery.  2.  It  is  said 
that  this  is  an  application  by  the  town  council,  but  the  affi- 
davit on  which  the  rule  was  obtained  shews  that  it  is  the 
application  of  a  rated  burgess.  Besides  if  the  town  council 
decide  that  the  matter  should  be  brought  before  the  Court, 
why  should  not  they  interfere  in  it?  They  are  trustees 
for  the  burgesses  at  large.  .S,  The  application  is  not  made 
against  the  treasurer  personally,  but  to  remove  the  order. 
[Lord  Denman  C.  J.  If  we  grant  the  certiorari,  what  step 
would  you  take  then  ?]  It  is  impossible  to  say,  but  an  at- 
tempt would  be  made  to  take  proceedings  against  the  par- 
ties by  whom  the  order  was  made. 

Lord  Denman  C.  J. — We  have  no  hesitation  in  saying 
this  was  a  clear  misapplication  of  the  borough  fund,  as  there 
was  no  public  purpose  to  which  the  money  was  to  be  ap- 
propriated. We  also  think  that  the  town  council  had  full 
power  to  apply  for  the  writ  of  certiorari,  but  we  wish  to 
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pause  before   we  determine  whether  ibe  writ  should  be 

granted. 

Cfir,  adv.  vuU, 

Lord  DfiNMAN  C.J.  on  this  day  delivered  the  jiidg* 
meot  of  the  Court  as  follows : — >Thi»  was  a  rule  for  a 
certiorari  to  remove  an  order  for  payment  of  coats  of  a  que 
warranto  and  rule  for  criminal  information  against  sobm 
person  for  aifrouting  a  magistrate,  and  we  think  it  niuil 
be  made  absolute,  there  being  clearly  no  public  purposes 
which  called  for  such  an  appropriation  of  the  borough  fund. 
But  an  objection  was  taken  in  tbia  case,  that  the  treasurer 
had  rendered  all  his  accounts  before  the  7  WUL  4  &  1  Vki, 
c.  78  (July,  18S7).  which  gives  power  to  reiBove  accountSi 
the  certiorari  having  been  taken  away  by  5  8l6  fVilL4,  c.  76. 
But  the  latter  act,  reciting  that  it  is  expedient  to  give  all 
persons  interested  in  the  borough  fund  of  every  borougii 
a  direct  and  easy  remedy  for  any  misapplicatien  of  sack 
fund,  enacts  that  any  order  of  the  couaoil  of  any  boroogk 
for  the  payment  of  any  sum  of  money  from  or  out  of  the 
borough  fund  of  any  borough  may  be  removed  into  the 
Banco  Regis  by  certiorari,  not  confining  it  to  orders  there- 
after to  be  made,  nor  to  such  accounts  as  were  unsettled 
at  the  time  of  the  passing  of  the  act. 

Rule  absolute. 


Thunday,  CanN  V.  ClippeRTON. 

June  13M.      — , 
Where  the         1  RESPA9S  and  fklse  imprisonment.     Plea,  not  guiltj. 

plaintiflf  under  ^j  jhg  j^ial  before  Lord  Denman  C.  J.  at  the  sittinira  after 

a  claim  of  ° 

right  had  taken 

forcible  possession  of  premises  and  coromilted  several  outratfeoas  acts,  the  attoroej  of 
the  owner  of  the  premises  having  been  sent  for  an  the  following  day  gave  the  plain- 
ti£r,  whom  he  found  itilt  on  the  premises,  in  charge,  under  the  Malicioua  TVespas*  Act) 
7  &  8  Geo,  4,  c.  30 ;  held,  tlmt  although  not  justified  in  so  doing,  h#  was  entitled 
to  notice  of  action. 

To  entitle  a  defendant  to  notice  of  action,  under  the  Malicious  Trespass  Act,  kt 
must  have  acted  both  with  bona  fides,  and  also  have  bad  probable  cause  for  believing 
that  be  was  acting  under  the  statute. 
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'  terin>  18S8,  it  appeared  th^t  the  defendant  was  the         isdo. 

ey  of  a  person  named  Wilinan,  who  was  the  owner  of      ^T'^^'^ 

se  in  Sun-street,  Bishopsgate,  of  which  Worrail,  a  v. 

sr-in-law  of  the  plaintiff^  was  tenant,  and  which  Wor-   Clippertok. 

tad  underlet  to   a  person  of  the  name  of  UorswelL 

ites  had  taken  place  between  Wilman  and   Worrail, 

[1  action  had  been  brought  by  the  former  to  recover 

ssion  of  the  premises,  which  had  been  abandoned  and 

cant  by  Worrail  wkA  Honwell,     On  the  £lst  Novem- 

837,  Wilman  having  sent  in  some  labourers  to  repair 

emises,  the  plaintiif,  accompanied  by  Mrs.  Horswell 

number  of  men,  forcibly  took  possession  of  the  pre- 

» took  out  the  windows,  and  committed  a  number  of 

reous  acts,  and  in  the  course  of  the  night  burnt  some 

on  the  hearth  which  set  the  premises  on  fire,  and  did 

lerable  damage.      On  the  following  morning  a  po« 

in  having  observed  the  state  in  which  the  premises 

sent  a  message  to  Wilman^  whereupon  the  defendant 

and  finding  the  plaintiff  on  the  premises,  gave  him 
irge.  The  plaintiff  was  taken  before  the  lord  mayor, 
'as  charged  by  the  defendant  with  a  malicious  trespass 

premises,  but,  on  the  plaintiff  stating  that  actions  were 
ng  between  his  broth er*in-law  Worrail  and  Wilman 
cting  the  premises,  his  lordship  dismissed  the  charge, 
lese  facts  the  counsel  for  the  defendant  submitted,  on 
ithority  of  Beechey  v.  Sides  (a)  and  Ballinger  v.  JPer- 
,  that,  as  the  defendant  was  acting  bon&  fide  under  the 
ions  trespass  act,  7  8c  8  Geo.  4,  c.  SO,  s.  41,  he  was 
id  to  notice  of  action,  and  therefore  that  the  plaintiff 
i  be  nonsuited.  His  lordship,  however,  thought  that 
28  of  the  act  only  enabled  such  parties  to  be  appre* 
;d  as  were  ** found  committing  any  offence  against  the 
the  defendant  was  not  entitled  to  the  protection  of  the 
e,  and  he  left  it  to  the  jury  to  say,  first,  whether  the 
Jant  believed  bonA  fide  that  he  was  carrying  the  act 

)  B.  &  C.  806 ;  5.  C.  4  Mann.  (6)  1  M.  &  W.  628. 

34. 
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1839.  into  execution;  secondly,  whether  he  was  acting  as  agent 

^^  for    Wilman:    thirdly,    whether    the   plaintiff  was  fouid 

v.  committing  the  trespass.      The  jury  found  the  two  first 

Clipperton.  ppjujg  in  i[^Q  affirmative,  and  the  last  in  the  negative;  and 

the  verdict  passed  for  the  plaintiff  with  Is.  damages,  where- 
upon his  lordship  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

Kelly  having  obtained  a  rule  accordingly,  in  the  ensu'mg 
Easter  term, 

Piatt  and  Fish  now  shewed  cause.  It  b  contended  tint, 
because  the  defendant  acted  with  bona  fides  in  giving  the 
plaintiff  into  custody,  he  is  therefore  entitled  to  notice  under 
the  7  8c  8  Geo.  4,  c.  30.  But  how  can  mere  bona  fides  have 
this  effect?  Suppose  any  stranger  had  been  walkii^bj 
the  premises  after  a  trespass  had  been  committed,  can  it  be 
contended  that  he  would  have  been  justified  in  apprehend- 

•  _ 

ing  the  plaintiff.  But  the  defendant,  not  having  been  present 
when  any  thing  was  done,  was  a  mere  stranger.     It  might 
as  well  be  contended  that  a  person  who  chose  to  clear  a 
street  of  all  passers  by,  could  claim  the  protection  of  the 
act,  on  the  ground  that  he  did  it  bond  fide.     The  words  of 
the  7  8c  8  Geo.  4,  c.  30,  s.  £8,  are   express,    *'  that  auj 
person  found  committing  any  offence  against  this  act*'  may 
be  apprehended,  and  therefore  are  not  so  extensive  as  the 
repealed  act  1  Geo.  4,  c.  56,  s.  3,  which  enabled  persons  to 
be  apprehended  **  who  shall  have  actually  committed,  or  be 
in  the  act  of  committing  any  offence,  Sec.**     Cooit  v.  Leo- 
nardifl)  is  a  direct  authority  that  besides  bona  fides  there 
must  be  probable  reason  for  believing  that  the  party  is  ad" 
ing  under  the  act,  and  Wedge  v.  Berkley  (6)  decides  the  same 
point.     It  is  clear  here  that,  if  the  defendant  knew  aoy 
thing  about  the  act,  he  would  not  imagine  himself  to  be 

(fl)  6  B.  &  C.  361 ;  S.  C.  9  D.  (6)  6  A.  &  E.  663;  &C.  1  N.& 

&  R.  339.  P.  665. 
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actiDg  under  it.     Beechey  v.  Sides  (a)  is  distinguishable,  for        1839. 
Bayletf  J.  rested  his  judgment  on  the  ground  of  there  being      ^"^^y^^ 
''  fair  colour  for  supposing  he  (the  defendant)  is  warranted  v. 

by  the  act  of  parliament."  So  also  in  Ballinger  v.  Ferrh{b)^  CLrppERXoif. 
where  the  officer  was  held  entitled  to  notice,  a  clear  trespass 
bad  been  committed,  and  Lord  Abinger  C.  B.  said  it  was 
dear  "  that  the  officer  must  have  been  close  by  when  the 
act  was  done/'  the  decision  proceeded  on  the  necessity  of 
extending  protection  to  public  officers. 

Kelly  and  Crowder,  contriL.  '^The  distinction  pointed  out 
between  the  7  &  8  Geo.  4,  c.  SO,  s.  ^8,  and  1  Geo.  4,  c.  56, 
shews  how  completely  the  defendant  has  entitled  himself 
to  the  protection  of  the  act.  Because,  at  the  moment  of 
giving  the  plaintiff  in  charge,  he  does  not  recollect  that 
the  words  "  who  shall  have  actually  committed  an  offence'* 
are  not  contained  in  the  present  act,  it  is  contended  that  he 
bad  no  probable  cause  for  supposing  himself  to  be  acting 
under  it.  There  can  be  no  question  that,  if  the  defendant 
bad  been  present,  and  had  given  the  plaintiff  into  custody 
on  the  preceding  day,  when  the  trespasses  were  com- 
mitted, he  would  have  been  justified  in  so  doing;  if 
therefore  he  did  so  on  the  following  day,  though  perhaps 
■ot  quite  justified  under  the  act^  it  is  just  one  of  those 
eases  in  which  he  ought  to  have  had  notice  of  action,  in 
order  to  be  enabled  to  tender  amends.  The  moderate 
damages  assessed  by  the  jury  fully  shew  that  there  was  no 
improper  conduct  on  the  part  of  the  defendant.  In  Cook 
T.  Leonard  {c),  BayleyS.  clearly  thought  that  the  defendant 
had  not  acted  bona  fide,  as  Gaselee  J.  pointed  out  in 
Wright  V.  If  ales  (d).  That  case  and  Ballinger  v.  Ferris  (6) 
are  almost  identical  with  the  present.  The  language  of 
Lord  Tenterden  C.J.  in  Beechey  v.  Sides {e)  is  express,  "  it 

(a)  9  B.  &  C.  806;  5.  C.  4  M.  &  R.  339. 

&  R.  634.  (d)  5  Bing.  336. 

(6)  1  M.  &  W.  628.  (c)  9  B.  &  C.  806;  SC  4  Man. 

(c)  6  B.  &  a  961;  &  C.  9  D.  &  R.  634. 
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^  lias  uniformly  been  held  tbat«  where  a  partj  bonft  6de  be- 
lieves or  supposes  he  is  acting  in  pursuance  of  an  act  of 
parliament,  he  is  within  the  protection  of  such  a  clause." 


NN 
RRTON. 


Lord  Denman  C.  J. — This  case  is  left  a  little  bare  on 
the  facts,  but  on  the  whole  I  think  the  defendant  was 
entitled  to  notice  of  action.  (His  lordship  then  stated  the 
facts.)  It  is  clear  to  my  mind  that  the  defendant  not  only 
thought  himself  justified  by  law,  in  giving  the  plaintiff  into 
custody,  but  that  he  had  probable  cause  for  so  thinking.  I  am 
unwilling  to  go  the  length  of  saying,  that  wherever  a  party 
thinks  himself  bonajide  acting  under  an  act  of  parliament, 
he  is  thereby  entitled  to  the  protection  of  the  statute,  and  I 
think  therefore  what  fell  from  Lord  Tenterden  in  Betchey 
V.  Sides  {a)  must  be  qualified  by  the  observations  of 
Hay  ley  J.  in  the  same  case,  viz.  that  the  facts  should  be 
such  as  to  furnish  fair  ground  for  supposing  that  the  party 
is  acting  under  the  statute.  I  think  they  were  so  in  the 
present  case. 


LiTTLEDALE  J. — Mere  bonajide^  does  not  per  se  give: 
any  title  to  notice  under  an  act;  for  a  party  may  be  vei 
M  eak,  and  may  consider  himself  to  be  justified  under  cir 
cumstances  m' herein  no  reasonable  person  would  concur  witi 
him.  In  this  case  there  was  perhaps  suflBcient  to  induce 
the  defendant  to  suppose  he  was  justified  under  the  act. 

Patteson  J.  —  Perhaps,  after  all,  these  cases  do  Vkot 
differ  so  much  in  principle  as  in  language.     It  cannot  be 
for  a  moment  supposed  that,  because  a  parly  thinks  him- 
self justified  under  some  act  of  parliament,  he  is  therebj 
entitled  to  protection.     Here,  by  my  lord's  notes,  enough,! 
think,  appears  to  shew  that  the  defendant  had  good  reason 
to  believe  he  was  acting  under  the  7  &«  8  Geo.  4,  c.  SO. 

Williams  J.    The  clause  as  to  notice  in  the  act  of  pa^ 
(a)  9  B.  &  C.  806;  5.  C.  4  Man.  &R.  634. 
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liameiit  is  of  no   use  unless    it  includes   cases  like  the        1839. 
present,  when  a  technicality  in  the  provisions  has  been  over-      ^^n/-^^^ 
looked.     The  diflSculty  in  all  these  cases  is  to  draw  the  line  v. 

between  a  perfect  justification  under  the  act  and  a  foolish  Clipperton. 
imagination  that  it  is  at  all   applicable.     It  is   clear  that 
there  are  intermediate  cases  between  the  two,  and  I  think 
that  this  is  one  of  them. 

Rule  absolute. 


ShEARM  r.  BURNARD.  ^  . 

Assumpsit  on  a  promissory  note  for  100/.,  made  the     •^"'*^  ^^f^' 
14tb  June^  1834,  by  defendant  to  one  Jose,  and  by  him  in-  by  indorsee 
dorsed  to  the  plaintiff.  agninst  tjie 

maker  of  a 
Plea,  that  the  defendant,  before  the  making  of  the  said  promissory 

promissory  note,  to  wit,  on  the  10th  of  April,  1834,  at  the  "^^llarbifort" 

request  and  for  the  accommodation  of  the  said  Jo$e,  made  the  making  of 

J  J  |.         J   .      .1  .  J    f  ^  •  .  .       the  note  in  the 

and  delivered  to  the  said  Jose  a  certam  promissory  note,  declaration 

whereby  the  defendant  promised  to  pay  to  the  order  of  mentioned,  he 
Jo$e  the  sum  of  100/.  two  months  after  the  date  thereof,  note  for  the 

which  said  last-mentioned  note  Jose  then  indorsed  and  de-  nc<^o°""pda- 

tion  of  the  in- 

livered  to  the  plaintiff;  that  there  never  was  any  considera-  dorser,  who 
tion  for  the  making  of  the  said  last-mentioned  note.     And  IJJe  ^^intiff  ^ 
the  defendant  further  saith,  that  said  last-mentioned  note  that  when  it 

bscfiine  due 

afterwards  and  before  the  making  of  the  said  note  in  the  he  (defendant) 
declaration  mentioned,  to  wit,  on  the  13th  of  June,  in  the  I"«^®  the  note 
year  aforesaid,  became  due,  but  was  not  paid,  and,  that  the  tion  mention- 
said  note  remaining  unpaid,  the  defendant  afterwards,  to  e^>  and  gave  it 
wit,  on  the  day  and  year  in  the  declaration  mentioned,  made  ser  to  take  up 
the  said  note  there  mentioned,  and  delivered  the  same  to  J^^^J^  ^He^hen 
Jo$e,  in  order  to  enable  him  to  take  up  the  said  note  in  this  averred  pay- 
plea  secondly  above-mentioned,  and  that  the  defendant  never  indoreer  to  the 

plaintiflF,  of  the 
note  in  the  declaration  mentioned,  and  acceptance  by  the  plaintiff.  Held,  that  the 
only  material  part  of  the  plea  was  payment  of  the  note  declared  upon,  and  that  such 
payment  might  be  proved  without  producing  the  note:  and  that  all  the  averments  as  to 
the  prior  note  were  surplusage,  wnich  the  defendant  was  not  bound  to  give  any  evi- 
^ence  of. 

PP  2 
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received  any  other  consideration  or  value  for  the  making  of 
the  said  note  in  the  declaration  mentioned.  And  the  de- 
fendant further  saith,  that  afterwards  and  after  the  said  note 
in  the  declaration  mentioned  became  due,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  17th  of  August, 
1 834,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  Jose  paid  to  the  plain- 
tiiF  divers  monies,  to  wit,  to  the  amount  of  1 10/.  in  full 
satisfaction  and  discharge  of  the  said  promissory  note  in  the 
declaration  mentioned,  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  non-payment  thereof,  and  the 
plaintiff  then  accepted  and  received  such  payments  from 
Jose  in  full  satisfaction  and  discharge  of  the  said  promissofy 
note  in  the  declaration  mentioned,  and  of  the  damages  afore* 
said.     Verification. 

Replication  de  injuria. 

On  the  trial,  before  Bosanquet  J .,  at  the  Cornwall  spring 
assizes,  Idd?^  the  defendant  proved  payment  by  Jose  of  a 
note  corresponding  in  all  particulars  with  the  note  in  the 
declaration.  The  note  was  not  given  up  to  Jose  on  pay- 
ment. The  note  was  not  produced  by  the  plaintiff,  and  it 
was  objected  on  his  behalf  that  no  evidence  respecting  it 
oould  be  given  by  the  defendant,  as  he  had  not  given  notice 
to  produce  it,  and  Reed  v.  Gamble  was  cited  (a).  No 
deuce  whatever  was  given  respecting  the  prior  note  of  th 
10th  of  April.  The  learned  judge  was  of  opinion  that 
defendant  should  have  proved  not  only  payment  of  the 
cond  note,  but  also  that  the  second  note  was  given  in  sati 
faction  of  the  first. 

Verdict  for  the  plaintiff. 


Erky  in  the  following  Easter  term,  having  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection, 

Bompas  Serjt.  and  Buti  now  shewed  cause,  and  cited 
Reed  v.  Gamble  (a)  to  shew  that  the  defendant  should 

(a)  5  N.  &  M.  438. 
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haye  given  notice  to  produce  the  note  declared  on.  [Pa^« 
teson  J.  I  do  not  see  how  that  case  is  an  authority  for 
the  plaintiff.  That  was  an  action  of  assumpsit  against  the 
drawer  of  a  banker's  cheque,  M'ho  pleaded  that  it  was  given 
for  a  gambling  transaction.  The  plaintiff  had  a  verdict,  and 
a  rule  for  a  nonsuit  was  applied  for  on  the  ground  that  the 
plaintiff  should  have  produced  the  cheque,  which  was  called 
for  by  the  defendant  at  the  trial.  The  rule  was  refused, 
because  **  the  non-production  of  the  cheque  did  not  prevent 
the  defendant  from  going  into  his  defence."  The  produc- 
tion of  the  note  would  have  proved  nothing.  The  question 
was  on  what  account  the  money  was  paid,  and  that  would 
turn  on  what  took  place  between  the  parties  at  the  time  of 
payment.]  At  all  events  it  should  have  been  shewn  that  the 
note  paid  was  given  to  satisfy  the  prior  note.  An  allegation 
to  that  effect  is  made  in  the  plea,  and  the  whole  is  put  in 
issue  by  the  replication.  If  the  defendant  had  obtained  a 
verdict,  it  would  be  conclusive,  as  an  answer  to  an  action 
on  the  former  note,  that  the  second  note  was  given  for  it. 
He  should,  therefore,  have  proved  the  allegation.  [Cole- 
ridge J.  The  test  as  to  the  conclusiveness  of  the  verdict, 
with  respect  to  the  first  note,  is,  whether  the  defendant  need 
have  proved  any  of  the  allegations  respecting  it  in  this  case. 
As  the  action  is  on  the  second  note,  that  allegation  is  imma- 
terial.] Before  the  defendant  comes  to  that  part  of  his  plea 
which  sets  up  payment  as  an  answer  to  the  second  note,  he 
has  pleaded  that  which  is  an  answer  to  the  first  note.  As 
the  plea  extinguishes  altogether  all  the  plaintiff's  rights  on 
both  notes,  it  should  have  been  supported  by  commensurate 
evidence.  In  many  cases  where  title  is  alleged  unneces- 
sarily, it  must  be  proved  as  alleged  (a). 


Sheark 

V. 
BUBNAKO. 


Erie  contra.    Reedy.  Gamble  (b)  is  obviously  in  favour  of 
the  defendant  as  to  the  production  of  the  second  note  being 


(a)  See  1  Wms.  SauDd.  346  a,  n.  (2).  (6)  5  N.  &M.  433. 
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1839.        unnecessary.    With  regard  to  the  first  note,  the  statement  of 
^^^>^^^^      it  is  mere  surplusage^  and  might  have  been  struck  out  on 

ShEARM  .  ___  1       f/.  1  .1 

p.  motion.     iJrattesonj.  If  another  action  were  brought  on 

BuRKARD.  that  note,  would  a  plea  of  judgment  recovered  be  demur- 
rable?] It  would:  the  Court  would  take  judicial  notice  that 
it  was  unnecessary  in  this  action  to  prove  any  thing  relating 
to  it.  The  whole  preliminary  statement  is  as  immaterial  as 
if  it  had  been  a  statement  that  Jose  had  married  a  relation 
of  the  defendant.  If  the  preliminary  statement  be  struck 
out^  there  remains  a  good  plea  of  payment,  which  was  proved 
at  the  trial.  [Coleridge  J.  In  Williamson  v.  Allison  {a), 
which  was  an  action  of  tort  for  a  breach  of  warranty  of 
goods,  the  scienter  was  alleged,  but  it  was  held  unnecessary 
to  prove  it.  Patteson  J.  Tawier  v.  JBean  (6)  too  is  a  si- 
milar case,  where  in  assumpsit  by  indorsee  against  indorser, 
there  was  an  unnecessary  averment  that  the  bill  had  been 
accepted.] 

Lord  Denman  C.  J.— The  practice  of  introducing  un- 
necessary facts  on  the  record  is  not  to  be  encouraged,  but, 
as  the  preliminary  averment  in  this  plea  was  altogether  im- 
material, it  was  not  necessary  to  prove  it ;  and,  if  a  verdict 
had  been  found  in  favour  of  the  defendant,  it  would  be 
taken  by  the  Court  that  it  had  not  been  proved.  A  party 
does  not,  by  statement  of  a  fact,  make  that  material  which  is 
immaterial  in  toto,  though  he  may  be  held  to  circumstantial 
proof  of  a  material  averment,  when  made  with  unnecessary 
particularity.  In  this  case  all  that  was  material  was  that^ 
Jose  paid  the  second  bill  to  exonerate  the  defendant,  and^ 
that  the  plaintiff  accepted  the  payment. 

LiTTLEDALE  J. — If  the  wholc  averment  as  to  the  firsC 
bill  be  struck  out,  the  plea  would  still  afford  an  answ*er  to 
the  action.     The  remainder  alone  was  material  and  was 
proved.    It  was  certainly  unnecessary  to  give  any  notice  to 
produce. 

(a)  2  East,  446.  {b)  4  B.  &  C.  S12 ;  S.  C.  6  D.  &  R.  S2». 
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TTESON  J. — It  is  dear  that  the  first  part  of  the  plea 
3t  proved ;  for^  without  production  of  the  first  note. 
Id  not  be  known  whether  it  had  any  existence^  but  the 
I  note  was  admitted  on  the  record.  The  first  part  of 
^a  might  have  been  struck  out.  I  put  this  test,  whe- 
D  a  subsequent  action  on  the  first  bill,  a  plea  of  judg- 
ecovered  in  this  action  would  be  demurrable.  Mr. 
ays  that  it  would  be  so,  and  I  think  he  is  right,  for  de 
.  puts  in  issue  what  is  material  only,  and  we  should 
ture  action  take  notice  solely  of  what  had  been  mate- 
1  this  record  so  as  to  have  required  evidence  in  sup- 
fit. 

LER1DGE  J. — There  is  a  distinction  between  cases  in 
an  entire  averment  can  be  got  rid  of  as  unnecessary, 
ises  where  an  averment  is  necessary  in  the  main,  but 
e  with  unnecessary  particularity,  which  fixes  the  party 
adiug  and  obliges  him  to  prove  it.  The  distinction 
n  in  Brisiow  v.  Wright  (a). 

Rule  absolute. 

(a)  2  Doug.  665. 
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SUEARBC 

V, 

BURNARO. 


Francis  r.  Baker.  Friday, 

June  sis/. 
SBITATUS  assumpsit  for  150/.,  paid  by  the  plain-  Tu  indebitatus 

the   use  of  the  defendant,  at  his  request.     Pleas:  a^sunipi>>t.^or 

*  muiiev  paid,  a 

assumpsit;  2,  as  to  100/.,  parcel  &c.,  that  the  sum  plea,  that  the 

)/.  was  money  paid,  for  the  purchase  of  five  Stephen-  "'^^IJ^?  ^**|'*- 

Railway  Company  shares,  by  the  plaintiff  as  the  de-  tiflf,  as  defend- 

t's  agent;  that  the  plaintiff,  after  the  payment  of  the  h"themm:hase 

of  shares  io  a 
y,  that,  after  the  payment,  the  plaintiff  received  certificates  of  title  to  the 
and  nuf^ht  to  have  aelivered  over  the  same  to  the  defendant,  but  that,  instead 
the  plaintiff  converted  the  certificates  to  bis  own  use,  and  prevented  the  defendant 
.posing  of  the  shares,  which  were  consequently  of  no  use  to  the  defendant,  is  bad 
lal  demurrer,  as  it  admits  the  plaintiff's  right  of  action  to  be  completed,  and 
,  by  way  of"  confession  and  avoidance,  that  which  is  only  a  ground  of  cross 
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said  money  for  the  shares,  had  thereupon  delivered  to  him 
as  the  agent  of  the  defendant,  and  received,  as  such  ageut| 
five  certificates  of  title  of  the  said  shares  for  the  defendant, 
and  ought,  as  such  agent,  to  have  delivered  the  same  to  the 
defendant,  in  order  that  he  might  have  sold  and  disposed 
of  the  shares  for  his  own  use  and  benefit,  and  derived  great 
profits  from  such  sale  and  disposal ;  but  that  the  plaintiff 
wholly  neglected  and  refused  so  to  do,  and  after  the  pay- 
ment of  the  100/.  for  the  shares,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff,  so  being  such  agent  as  afore- 
said, without  the  leave  or  license  of  the  defendant,  wrong- 
fully, and  in  breach  of  his  duty  as  such  agent,  converted 
and  disposed  of  the  five  certificates  of  title  of  the  shares  for 
his  own  use  and  benefit,  whereby  the  shares  and  the  certi- 
ficates thereof,  for  which  the  100/.  was  so  paid,  became 
and  were  wholly  lost  to  the  said  defendant.     Verification. 

Special  demurrer  on  the  following  amongst  other 
grounds :  that  the  plea  amounted  to  the  general  issue,  or, 
if  not,  that  it  must  be  taken  to  admit  that  the  100/.  at  one 
time  constituted  a  debt,  payable  by  the  defendant  to  the 
plaintiff  upon  request,  and  that  a  subsequent  breach  of 
the  plaintiff's  duty,  in  a  separate  transaction,  could  not 
operate  as  a  satisfaction,. but  only  render  the  plaintiff  liable 
to  an  action  for  such  breach  of  duty ;  and  that  the  plea  did 
not  sufficiently  shew  whether  it  was  a  plea  in  denial  of  th^ 
debt  having  ever  been  payable  on  request,  or  in  confessioim 
and  avoidance,  &c. 

Channell  appeared  in  support  of  the  demurrer,  but  the 
Court  called  on 

Wtghtmariy  coutr^.  The  plea  answers  the  declaration 
by  shewing  that  no  benefit  was  received  by  the  defendant' 
from  the  payment  made  by  the  plaintiff.  [Patteson  J.  If 
the  defendant  admits  that  the  money  was  paid  by  the 
plaintiff  in  the  manner  stated  in  the  declaration,  a  cross 
action  should  have  been  brought.]    This  is  a  plea  in  cod- 
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n  and  avoidance^  and  shews  that  subsequently  to  the  1839. 
ise  the  defendant  was  deprived  of  all  the  benefit  which 
d  a  right  to  from  the  payment.  Work  may  be  done 
plaintiff  at  the  request  of  a  defendant^  but  so  badly 
as  to  give  no  right  of  action.  Cole  v.  he  Souef{a)  is 
ike  the  present  case.  There  an  action  was  brought 
cover  money  paid  for  the  defendants:  they  pleaded 
the  money  was  paid  by  the  plaintiffs  as  insurance 
rs  in  effecting  policies  on  the  goods  of  the  defendants ; 
he  policies  were  so  worded  as  to  be  invalid  and  use- 
o  the  defendants.  On  special  demurrer^  the  Court 
nclined  to  think  the  plea  good,  and  the  plaintiffs  had 
to  reply  de  novo.  This  plea  therefore  discloses  a 
defence,  and  does  not  amount  to  the  general  issue. 

annell,  in  support  of  the  demurrer.  The  object  of 
•lea  was  to  draw  the  plaintiff  into  a  replication  of  de 
$L,  and  then  to  demur,  on  the  authority  of  Parker  v. 
(ft),  or  to  confine  him  to  the  traverse  of  a  single  fact. 
3  plea  denies  the  contract,  it  is  bad,  as  amounting  to 
eneral  issue,  and  concluding  with  a  verification.  If 
lea  is  not  in  denial,  what  does  it  confess  ?  If  it  does 
;onfess  every  thing  alleged  in  the  declaration,  it  is  a 
»lea;  if  it  does  so  confess,  then  the  answer  which  is 
p  to  the  plaintiff's  claim  should  have  been  made  the 
ct  of  a  cross  action,  for  it  confesses  that  the  shares 
le  property  of  the  defendant,  and  avers  that  they  are 
gfully  withheld  from  him.  The  cases  on  the  point 
3llected  in  Kennedy  on  the  New  Rules,  p.  106. 

'ghtman.  The  worthlessness  of  the  work  done,  in 
ct  of  which  the  action  is  brought,  can  only  be  shewn 
r  the  general  issue,  if  the  work  was  always  worthless, 
the  plea  admits  that  the  plaintiff's  payment  was 
lally  of  some  value,  and  shews  that  its  value  was 

5  Dowl.  P.  C.  41.  (6)  3  M.  &  W.  230. 


Francis 
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1839.  destroyed  by  his  subsequent  conduct*  The  general  issue 
would  have  put  in  issue  the  payment  on  request  and  the 
implied  promise^  so  that  if  the  defendant  had  so  pleaded, 
Baker.  d^  would  have  been  beaten,  for  he  admits  all  these  matters. 
[Paileson  J.  Trover  would  certainly  lie  for  the  shares,  un- 
der the  circumstances  disclosed  by  the  plea,  so  that  if  they 
can  be  set  up  as  a  defence  to  this  action,  it  can  only  be  to 
avoid  circuity.]  It  appears  from  Fisher  v.  Samuda(ja),  that 
where  an  action  has  been  brought  for  the  value  of  goods 
furnished  at  a  stipulated  price,  the  purchaser  should  set  up 
the  bad  quality  of  the  goods  in  bar  of  that  action  or  in  re- 
duction of  damages,  and  that  he  cannot  afterwards  maintain 
a  cross  action  on  the  ground  of  the  goods  being  of  bad 
quality. 

Lord  Denman  C.J. — I  am  of  opinion  that  this  demur- 
rer must  prevail.  If  the  plea  denies  the  contract,  it 
amounts  to  the  general  issue,  and,  if  it  is  put  as  a  plea  in 
confession  and  avoidance,  it  discloses  that  which  is  matter 
for  a  cross  action  only,  and  not  for  avoidance  of  the  present 
action.  It  sets  up  that  the  plaintiff  diverted  the  article, 
which  he  had  purchased  at  the  defendant's  request,  from 
its  proper  destination,  so  that  the  defendant  was  deprived 
of  benefit  from  the  purchase.  One  reason  why  a  cross 
action  should  be  brought  in  such  a  case  may  be  that  the 
damages  arising  to  the  defendant  from  such  conduct  in  the 
plaintiflf,  may  have  been  greater  or  less  than  the  price  of 
the  purchased  article. 

Patteson  J.  (6). — I  am  not  aware  that  such  a  plea  as 
the  present  has  ever  been  allowed.  In  Cole  v.  Le  Soue/{c) 
the  payment  was  made  in  such  a  manner  that  it  never  wis 
of  any  value  to  the  defendant;  and  I  have  great  difficult; 
in  saying  that  the  plea  in  that  case  did  not  amount  to  the 
general  issue.     Here  there  was  a  moment  of  time,  before 

(a)  1  Campb.  190.  (c)  5  Dowl.  P.  C.  41. 

(6)  Littkdale  J.  was  absent. 
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the  conversion,  when  the  plaintiff's  payment  was  of  some 
value :  the  action  vested  at  that  moment ;  and  the  tortious 
act  afterwards  by  the  plaintiff  is  set  up  as  an  answer  to  the 
action. 
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Williams  J. — ^The  distinction  between  this  case  and 
the  cases,  in  which  the  worthlcssness  of  the  work  done  by 
the  plaintiff  has  been  admitted  in  answer  to  his  claim,  is 
that  in  them  the  defence  arose  out  of  the  imperfect  manner 
in  which  the  contract  itself  was  executed  by  him.  Here 
the  execution  of  his  contract  was  completed  by  the  plain- 
tiff; and  it  is  by  matter  dehors  its  execution,  by  a  tortious 
act  subsequently  done,  that  the  defendant  was  deprived  of 
due  benefit. 

Judgment  for  the  plaintiff. 


Sturge  v.  Buchanan. 


Saturday^ 
June  ^^nd, 

1.  The 


Indebitatus    assumpsit    for   goods   bargained    and  piaiJjiiff  |,ad 

sold,  goods  sold  and  delivered,  money  lent,  money  paid,  K'*'**"  notice  to 
,,,.,-.  ,  the  defendant 

money  baa  and  received,  for  mterest,  and  on  an  account  to  produce 
stated.  ^^•:^^f » »^"^[« 

wntlen  by  the 

Plea,  (before  the  new  rules,)  non  assumpsit.  defendant  to 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in  ant»8  pawner 

London  after  Hilary  term,   1SS8,  the  following  facts  ap-  in  New  South 

peared.     The  plaintiff,  who  was  a  shipowner  in  London,  i^q^j  called 

upon  him  to 
admit  ao  extract  from  a  letter  book  kept  by  the  defendant,  (describing  it).  A  judge 
made  an  order  on  the  defendant  to  make  the  admissions  contained  in  the  notice,  and 
the  defendant  consented  to  produce  the  letter  book  at  the  trial : — Held,  that  the  letters 
cootained  in  the  letter  book  were  secondary  evidence  of  those  described  in  the  notice, 
although  no  other  proof  was  given  that  the  letters  had  been  actually  sent.  Held 
also»  tbiat  the  defendant  was  not  entitled  to  read  other  letters  contained  in  the  letter 
book. 

2.  Tlie  notice  to  produce  was  served  four  days  before  the  trial.  This  action  was 
commenced  in  1832,  and  proceedings  had  taken  place  in  Chancery  also  in  respect  of 
the  subject-matter  of  the  letters :— Held,  that  they  must  be  presumed  to  have  been  sent 
back  from  New  South  Wales,  and  that  the  notice  was  therefore  sufficient  to  let  in 
secondary  evidence. 

S.  The  fact  of  copies  of  letters  being  kept  in  a  merchant's  letter  book,  is  evidence 
against  the  party  of  the  letters  having  been  sent. 
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1839.        had  sent  out,  in  1828>  a  vessel  called  the  ''  Nelson/'  of 
^^^'^'^       which  one  David  was  master,  on  a  whaling  voyage  to  the 
V.  South  Seas.    In  the  early  part  of  1831  the  Nelson  put  into 

ucHANAN.    Sydney  iQ  repair,  having  a  cargo  on  board  of  139  tuns  of 
oil  and  head  matter.    The  master,  instead  of  ordering  such 
repairs  to  be  done  as  would  enable  the  Nelson  to  prose- 
cute her  homeward  voyage,  ordered  a   thorough  repair, 
transhipped  the  cargo  to  a  vessel  called  the  ''  Lady  Hare- 
wood,"  which  was  consigned  to  Messrs.Zamft  and  Buchanan, 
at  Sydney,  for  a  cargo,  and,  on  making  the  consignment  to 
defendant  in  London  of  the  bill  of  lading  of  the  plaintiff's 
oils,  started  upon  a  fresh  whaling  voyage.     Messrs.  Lamb 
and   Buchanan,   to  enable  the  master  to  complete  these 
arrangements,  advanced  to  him  upwards  of  5000L     The 
defendant  was  a  partner  (residing  in  London)  in  the  firm  of 
Lamb  and  Buchanan  at  Sydney.  The  action  was  brought  to 
recover  the  price  of  the  cargo  of  oil  consigned  by  the  mas- 
ter to  the  defendant,  and  the  latter  claimed  to  set  off  the 
advances  made  by  Lamb  and  Buchanan  at  Sydney.     The- 
question  at  the  trial  was,  whether  the  plaintiff  had  giveiiL 
any  ratification  in  London  of  the  course  pursued  by  DavidF 
at  Sydney.     Proceedings  in  Chancery  had  been  taken  hy^ 
the  plaintiff  in  order  to  restrain  the  defendant  from  selling 
the  cargo  received  by  the  Lady  Harewood,  and  the  present 
action  was  commenced  in  1832.     At  the  trial  the  plaintiff 
proposed  to  read  certain  letters  written  by  the  defendant 
to  Lamb  and  Buchanan  at  Sydney,  and  which  had  appeared 
in  the  defendant's  letter  book,  annexed  by  him  to  his  answer 
in  Chancery  at  the  suit  of  the  present  plaintiff.     It  was 
objected  by  the  defendant  that  the  letters  must  be  proved. 
The  plaintiff  thereupon  proved  a  notice  to  produce  the 
letters  in  question,  and  which  had  been  served  upon  tbe 
defendant  four  days  before  the  trial.     He  also  proved  a 
judge's  order  (in  the  usual  form)  to  make  the  admissions 
specified  in  the  notice,  in  which,  under  the  head  "  Dupli- 
cates, copies  or  extracts,"  was  the  following — ''  £stract 
from  a  letter  book  kept  by  the  defendant,  No.  304,  date  Ut 
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September,  IBSl."  The  other  letters  were  specified  in  the 
same  manner.  It  appeared  also  that  the  defendant  had 
given  an  undertaking  to  produce  the  letter  book.  It  was  con- 
tended for  the  defendant  that,  if  the  letter  book  was  called 
for  as  a  book  made  out  by  the  defendant,  the  whole  book 
was  put  in  evidence,  and  might  be  read ;  but  that,  if  that 
were  not  so,  as  there  was  no  proof  of  the  letters  in  ques- 
tion having  been  sent  to  New  South  Wales,  and  as  the 
notice  to  produce  had  been  served  only  four  days  before 
tbe  trial,  secondary  evidence  of  the  letters  was  inadmissible. 
Hts  lordship  ruled  that  under  the  circumstances  the  notice 
was  sufficient  to  let  in  secondary  evidence,  and  that  the  de- 
fendant was  not  entitled  to  have  the  whole  of  the  letter 
book  read.  The  verdict  passed  for  the  plaintiff,  damages 
6663/.  Ss,  6d.,  subject  to  certain  deductions  to  be  made 
out  of  court. 

SivW.W.FoUett  obtained  a  rule  nisi  for  a  new  trial  in  the 
ensuing  Easter  term,  on  the  ground  of  evidence  having 
been  improperly  received,  and  also  on  the  verdict  being 
i^ainst  evidence. 
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Sturgb 

V, 

Buchanan. 


Sir  J.  Campbell  A.  G.,  Sir  JP.  Pollock,  iJ.  F.  Richards, 
and  Swann,  shewed  cause  on  a  former  day  in  this  term  (a). 
Tbe  question  is  whether,  where  a  merchant's  letter  book  is 
produced  for  the  purpose  of  reading  certain  letters  which 
have  been  written,  the  other  side  is  entitled  to  have  all  the 
other  letters  in  the  book,  relating  to  the  subject  in  dispute, 
read.  The  letter  book  was  clearly  primary  evidence,  or 
aecoodary  evidence,  or  both.  It  was  primary  evidence, 
like  any  other  book  kept  by  the  defendant,  and  for  this  pur- 
pose is  not  to  be  distinguished  from  any  other  book  in  the 
defendant's  handwriting,  or  kept  bv  his  order.  It  shewed 
moreover  that  a  letter  had  been  seut  by  the  defendant,  and 
it  is  admitted  that,  if  that  letter  had  referred  to  any  others  in 
the  book,  those  also  would  have  been  admissible.     But  it 

(o)  June  15th,  before  Lord  Denman  C.  J.,  LittUdale,  PatUumy  and 
WiiUmmJB. 
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is  contended  that  the  letter  book  forms  one  document. 
But  how  can  the  binding  letters  up  into  one  volume  make 
the  case  different  from  that  of  letters  produced  on  a  file, 
BucHAHAN.  where  it  is  clear  the  reading  of  one  would  not  entitle  the 
others  to  be  read  ?  Prince  v.  Samo  (a)  shews  clearly  that 
the  accidental  connection  of  the  letters  with  those  put  in 
evidence  does  not  enable  them  to  be  read;  and  Catt  v. 
Howard  (b)  is  a  distinct  authority  that  the  reading  certain 
entries  from  the  defendants  day  book  does  not  entitle  the 
defendant  to  read  other  entries  in  the  same  book. 

With  regard  to  the  time  when  the  notice  to  produce  was 
served,  it  clearly  appears  from  Phillipps  on  Ev.  666,  ed.  1838, 
that  its  reasonableness  depends  on  the  presumption  of  the 
document  being  in  the  possession  of  the  party;  which  can- 
not be  doubted  in  the  present  case,  from  the  length  of  time 
the  litigation  had  been  going  on,  and  from  the  certainty 
that  all  necessary  documents  would  have  been  sent  from 
Sydney. 

Kelli/  and  Wight  man,  contr^.  When  the  defendant  con- 
sented to  admit  the  letter  book,  he  did  not  admit  that  the 
letters  it  contained  were  copies  of  letters  actually  sent 
The  plaintiff  therefore,  to  make  it  admissible  as  secondary 
evidence,  should  have  shewn  that  the  letters  had  been  acto- 
ally  sent.  But,  as  these  letters  had  been  sent  to  New  South 
Wales,  a  notice  to  produce  them  three  or  four  days  before 
the  trial  was  clearly  insufficient.  It  is  true  that,  where  the 
document  in  question  forms  the  substantial  subject  of  the 
suit,  so  that  it  must  be  presumed  to  be  in  the  possession 
of  the  defendant,  the  rule  as  to  notice  is  relaxed,  as  in  the 
case  of  trover  for  a  bond  (c),  and  the  like.  But  these  letters 
were  not  at  all  essential  to  the  action,  and  it  cannot  be 
expected  that  they  would  have  been  sent  back  to  the  de- 
fendant from  New  South  Wales*     It  is  not  denied  that  the 

(fl)  7  A.  &  E.  627;   5.  C.  S  N.  (r)  See  How  v.  Hall,  14  East, 

&  P.  1 39.  274 ;  Shearm  v.  Bumard,  ante,  565. 

(6)  3  Siark.  N.  P.  C.  3. 
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letter  book  is  evidence  to  a  certain  extent,  as  a  document 
kept  by  the  defendant,  containing  statements  relating  to  the 
subject-matter  of  the  suit;  but  on  this  ground  all  the  state-  _  v, 
ments  in  the  book  should  have  been  read ;  and  the  case 
comes  quite  within  the  distinction  laid  down  in  Prince  v. 
Samo{d).  The  book  may  be  looked  upon  as  if  it  were 
entitled  ''  An  account  of  the  transactions  relating  to  the 
ship  Nelson;"  and  surely  it  is  very  unfair  to  admit  part  of 
the  account  only.  With  regard  to  Catt  v.  Howard  (b),  the 
case  was  not  much  considered,  and  the  objection  being 
made  by  the  successful  party,  the  decision  could  not  be 
reviewed. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. 

As  to  the  evidence.  Plaintiff  had  had  the  advantage  of 
seeing  some  letters,  written  and  sent  by  defendant  to  his 
partner,  exclusively  I  presume  by  means  of  a  suit  in  Chan- 
cery. He  gives  him  notice  to  produce  three  of  them,  which 
he  particularly  describes :  he  then  summons  him  before  a 
judge  to  admit  copies  of  those  three  letters:  the  judge 
orders  accordingly  by  consent,  and  subject  to  all  just  ex- 
ceptions, and  the  copies  are  signed  by  the  judge  and  the 
attornies;  the  defendant  at  the  same  time  agrees  to  pro- 
duce his  letter  book  at  the  trial.  The  notice  is  proved ; 
the  signed  copies  produced,  which  are  objected  to  because 
the  defendant  had  agreed  to  produce  the  book.  The  book 
is  then  called  for  and  produced  :  plaintiff  proposes  to  read 
the  three  letters.  This  proceeding  gives  rise  to  several 
objections. 

First,  That  the  notice  is  insufficient,  the  letters  having 
been  sent  to  the  partners  in  New  South  Wales ;  that  there- 
fore DO  secondary  evidence  was  receivable. 

The  sufficiency  of  the  notice  in  all  cases  depends  on  cir- 

(fl)  7  A.  &  E.  627;  5.  C.  3  N.  (6)  3  Stark.  N.  P.  C.  3. 
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cumstances.    If  the  letters  are  in  New  South  Wales,  thii 
notice  is  nothing.     But  there  is  no  proof  of  this,  nor  any 
presumption.     This  action  was  brought  in  1832:  proceed- 
ings had  since  been  commenced  in  Chancery,  and  were 
greatly  prolonged.    All  documents  were  probably  »ent  ofer 
and  produced^  and  would  remain  in  England,  where  they  are 
likely  to  be  wanted.     The  notice,  then,  was  good;  second- 
ary evidence  was  admissible,  and  the  plaintiff  was  free  to  call 
for  the  letter  book  as  a  means  of  proving  the  cootents  of 
those  particular  letters.     Second,  Even  if  he  was  not,  de- 
fendant had  expressly  undertaken  to  produce  that  letter  book 
for  proof  of  those  letters.  He  does  so,  but  contends  that  thej 
are  not  to  be  read  without  proof  that  they  were  actually  sent. 
The  answer  is,  first,  that  the  description  of  theni  as  sent 
is  perfectly  immaterial ;  the  writing  of  them  by  defendant 
being  the   only  fact  required    to    make    them    evidencot 
Second.  The  letter  book,  when  produced  in  pursuance  of 
the  undertaking,  clearly  shews  that  they  were  sent.    The 
very  fact  of  their  being  transcribed  into  such  a  book  proves 
this  as  against  the  party  keeping  it.     Defendant-  now  says, 
''As  you  prove  the  letters  by  my  book,  I  have  a. right  to 
read  in  evidence  the  whole  of  that  book,  or  at  least  the 
whole  correspondence  on  the  subject,  as  it  is  found  in  the 
same  book.     You  produce  a  document  of  my  writing,  and 
must  read  the  whole.''     But  how  can  this  be  called  a  docu- 
ment ?     It  is  a  series  of  copies  of  letters  written  from  time 
to  time ;  on  principle  exactly  the  same  thing  as  if  they  hid 
been  kept  in  his  counting  house   on  a  file.      It  is  like 
proving  what  a  party  said  in  one  conversation:  one  of  these 
letters,  or  one  of  these  conversations,  may  be  proved  with- 
out authorizing  the  opposite  party  to  bring  forward,  for  his 
own  benefit,  what  he  himself  said  or  wrote  in  another  con- 
versation or  a  different  letter.     The  late  decision  in  Prmct 
V.  Samo  {a)  carries  this  principle  much  further.     That  the 
rest  of  the  correspondence  may  throw  light  upon  these 
parts  of  it  is  true,  but  the  light  may  be  a  false  one:  plaintiff 

(fl)  7  A.  &  E.  627;  S.  C  S  N.  &  P.  139. 
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u  not  bound  to  know  whether  it  would  or  not,  nor  whether 
anj  other  statements  were  made  as  they  appear  in  the 
book,  or  if  made  were  true. 

It  was  surmised  that  an  unfair  advantage  had  been  taken 
of  defendant  in  obtaining  a  knowledge  of  these  letters 
through  a  suit  in  Chancery,  and  then  producing  them  with- 
oot  the  answer,  which  may  have  greatly  qualified  and 
altered  their  effect.  But  I  cannot  think  that  a  judge  at 
nisi  prius  has  any  thing  to  do  with  these  considerations. 
He  is  to  inquire  only  whether  due  notice  has  been  given ; 
whether  the  documents  have  been  proved  to  exist ;  whether 
copies  are  well  proved.  Or  (taking  this  to  be  a  piece  of 
original  evidence,  as  written  by  defendant  or  by  his  autho- 
rity) he  is  to  prove  the  handwriting  or  the  authorization. 
He  does  this  by  the  undertaking  to  produce  the  book  in 
proof  of  the  three  letters  described,  and  of  the  three  letters 
only.  The  mode  of  proving  them  can  give  the  other  side 
no  new  rights. 

Rule  discharged. 
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June  99d. 

Assumpsit  on  a  bin  of  exchange  drawn  by  the  de-  A  plea  to  a 
fendant  on  the  27th   September,  1834,  accepted  by  Lord  indorsee 
Arthur  Chichester,  for  300/.  at  twelve  months  after  date,  against  the 

,  ,    J  drawer  of  a 

imd  indorsed  by  the  defendant  to  one  John  Hunter,  and  by  bill  of  ex- 
Bunter  to  the  plaintiff.     Pleas,    1.  That  Hunter  did  not  ^^fhrbllT'* 
indorse  the  bill ;  2.  That  the  indorsement  by  the  defendant  had  been 
waa  in  blank,  and  that  the  defendant  never  delivered  the  bill  jo^j  to  JL.^' 
to  Hunter,  but  that  he  delivered  the  same  to  one  Lewis  for  a  specific 

L^vy,  and  Lewis  Levy  then  received,  and  from  thence  until  jn  fraud'of  that 

purpose  had 
banded  it  to  H.,  and  that  H.  handed  it  to  the  plaintifiF,  not  for  good  and  valuable  con- 
sideration, and  that  the  plaintiff  was  not  a  bona  fide  holder:— -Held,  that  this  last  alle- 
gation connected  with  the  rest  of  the  plea,  meant  only  that  the  plaintiff  had  not  given 
good  considerauon  for  the  bill,  and  that  fraud  in  the  plaintiff  could  not  be  given  in  evi- 
dence under  it. 

Semble,  that  if  the  allegation  had  stood  alone,  it  would  not  have  raised  an  issue  as 
to  fraud* 
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1839.         Hunter,  as  aftermentioned,  first  became  possessed  diereofi 
held  the  same  for  a  specific  purpose^  for  the  sole  use  and 
benefit  of  the  defendant,  and  not  otherwise,  to  wit,  for  the 
purpose  and  in  order  that  Lewis  Levy  might  get  the  bill 
discounted  for  the  defendant,  and  that  he  would  deliver  and 
pay  the  proceeds   thereof  upon  such  discounting  to  the 
defendant,  that  Lewis  Levy  fraudulently  and  covioously,  in 
violation  of  good  faith  and   contrary  to   the  purpose  for 
which  he  received  the  bill,  afterwards,  to  wit,  on  Sic.  deli* 
vered  the  bill  to   Hunter,  and  Hunter  then  took  and  re- 
ceived the  same  from  Lewis  Levy  upon  other  and  different 
terms,  and  without  discounting  the  same  for  the  defendant, 
and  contrary  to  the  said  special  purpose,  and  in  breach  and 
violation  thereof,  to  wit,  for  the  purpose  and  under  colour 
and  pretence  of  securing  a  certain  debt  then  alleged  to  be 
due  from  Letvis  Levy  to  Hunter.     And  the  defendant  a?ers, 
that  Hunter  was  not  at  any  time  a  bond  Jide  holder  of  the 
bill  for  value  or  consideration  in  that  behalf  given,  and  also 
that  the  plaintiff  was  not  at  any  time  nor  now  is  a  bonAJide 
holder  of  the  said  bill  for  value  or  consideration  in  that 
behalf;  and  that  the  defendant  had  never  received  any  con- 
sideration or  value  whatsoever  from  Lewis  Levy  or  from 
Hunter  or  from  the  plaintiff.    Verification.     The  3d  plea 
set  up  a  defence  of  usury.     Replication  to  the  2d  plea,  de 
injuria. 

At  the  trial  before  Lord  Denman  C.  J.  at  the  aitthigs  after 
Hilary  term  1837,  it  appeared  that  Lord  Arthur  Chicketttf 
and  Mr.  Rich  (the  defendant)  in  1836,  were  quartered  with 
their  regiment  at  Portsmouth,  and  being  in  want  of  mone^i 
they  answered  an  advertisement  in  the  newspapers  offersf 
loans  of  money.  A  Mr.  Levy  applied  to  them  in  coos^ 
quence,  and  they  put  their  names  to  bills  to  tbe  amount  of 
I900/.  which  Levy  took  away  with  him  on  the  pretence  of 
getting  discounted,  but  never  returned.  Levy  sold  die  biU 
in  question  to  one  Hunter  for  bills  and  cash  amounting  to 
75/.  The  plaintiff,  who  is  a  gunmaker  in  Piccadilly,  cany- 
ing  on  business  under  the  firm  of  Forsyth  8f  Co.  beiog 
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applied   to   by  Hunter  to  discount  the  bill  in  question,         1839. 
agreed  to  do  so,  by  giving  150/.  in  cash,  and  by  delivering 
gvns  and  pistols  to  the  value  of  150/.     This  arrangement        ^  v. 
was  completed,  and  it  was  proved  that  Hunter  immediately        I^ich. 
sold  the  guns,  &c.  to  a  pawnbroker  for  50/.    It  also  ap« 
Reared  that  there  had  been  many  bill  transactions  between 
Hunter  and  the  plaintiff,  on  which  occasions  the  plaintiff 
liad  discounted  the  bills  by  giving  half  the  amount  in  goods, 
which  Hunter  was  in  the  habit  of  disposing  of  at  one-third 
ihemlue.     On  this  issue  Lord  Denman  told  the  jury  that 
if  they  were  of  opinion  that  the  plaintiff  had  given  value  for 
<he  biH,  they  should  find  a  verdict  for  him.     Verdict  for 
the  plaintiff  accordingly  on  all  the  issues. 

Sir  W.  W.  Follett  obtained  a  rule  nisi  for  a  new  trial  in 
die  subsequent  Easter  term,  on  the  grounds  of  the  verdict 
on  the  third  issue  being  against  evidence,  and  of  his  lordship 
having  misdirected  the  jury  on  the  second  issue,  in  not  hav- 
ipg  left  to  them  to  say  whether  the  plaintiff  was  a  fraudu- 
lent holder  of  the  bill,  and  he  cited  Gill  v.  Cubit t  (a)  and 
Beckwith  V.  Corral  (ft). 

Flatt  shewed  cause  in  Michaelmas  term  Ia8t(c).  The 
qaestion  on  the  second  issue  {J)  is,  what  does  the  averment 
of  the  plaintiff  being  a  bond  Jide  holder  for  value  amount 
to  f  It  means  that  the  plaintiff  has  either  given  value  for 
die  bill,  or  that  he  is  to  do  so,  and  it  is  submitted  that  proof 
of  this  was  fully  made  out.  If,  where  goods  are  given  for  a 
bill,  the  sale  is  simulated,  then  the  party  does  not  become  a 
bandjide  holder  of  the  bill ;  so,  if  goods  are  purchased  of 
a  bankrupt  under  circumstances  which  shew  that  the  trans- 
action is  not  honest,  it  is  not  a  bond  fide  purchase ;  Devas  v. 

<s)  S  B.  &  C.  466 ;  5.  C.  5  D.  Coleridge  Js. 

&  R.  394.  (d)  On  cause  being  shewn,  the 

(Jk)  8  Bing.  444.  Court  was  of  opinion  that  the  rule 

(e)  No?.  17tb,  before  Lord  Den*  should  be  made  absolute  for  a  new 

■MM  C  J.,  Patteion,  Witliam  and  trial  on  the  third  issue. 
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1 839.        Fenables  (a).    The  cases  of  Gill  v.  Cubiti  (6),  and  Beckmtk 
Uther        Corral  (c),  which  have  been  relied  on  to  shew  that  the 
«•  plaintiff  is  not  a  bondjide  holder,  have  been  thooght  to  go 

too  far,  and  are  in  fact  overruled  by  Backhouse  ▼•  Uarrir 
son  (d),  and  Goodman  v.  Harvey  (e).  [Coleridge  J.  Is  not 
the  question  tbis^  viz.  whether  a  holder  for  value  and  a 
bond,  fide  holder  for  value  mean  the  same  thing?]  It  ii 
submitted  that  the  cases  shew  they  are  identical.  If  it  had 
been  intended  to  prove  that  the  plaintiff  was  privy  to  any 
fraud,  the  defence  should  have  been  pleaded,  by  which  imh 
tice  would  have  been  given  to  the  plaintiff  as  to  the  defence 
to  be  relied  upon.  [Coleridge  J.  Perhaps,  then,  you  ought 
to  have  demurred  on  the  ground  that  this  is  an  imperfect 
allegation  of  fraud.]  The  allegation  only  means  that  value 
has  not  actually  been  paid,  and  therefore  there  is  no  defect 
which  a  verdict  will  cure.  If  the  goods  were  to  be  returned, 
or  the  plaintiff's  name  was  lent,  he  would  not  be  a  bon&jidt 
bolder  for  value. 

Sir  W.  W.  FolUU  contrd.  The  question  on  this  issue 
was  one  entirely  for  the  jury.  Before  the  new  rules  the 
defence  would  have  been  admissible  under  non-assumpsit, 
and  would  have  entitled  the  plaintiff  to  a  verdict.  Now, 
under  the  allegation  that  the  plaintiff  is  not  a  bona  fide 
holder,  the  same  defence  may  be  given.  The  old  rule  as 
to  bills  of  exchange  was,  that,  as  soon  as  fraud  was  shewn 
in  the  indorser  of  the  bill»  the  indorsee  was  called  upon  to 
prove  not  only  that  he  gave  value  for  the  bill,  but  that  he 
took  it  in  the  ordinary  course  of  business.  This  rule  still 
exists,  and  is  quite  untouched  by  the  difference  of  opiaion 
which  has  existed  as  to  bills  taken  without  consideratioo. 
Thus  in  Bayley  on  Bills,  p.  471  (J'),  it  is  distinctly  laid  down 
that  when  fraud  appears  the  onus  is  thrown  on  the  holder, 


(a)  3  Bing.  N.  C.  400. 
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aot  only  to  shew  that  he  gave  value,  but  that  he  is  the  bond  1B39. 
^e  holder.  The  doctrine  in  Gillv.  Cubitt  {a)  was,  that  bona 
JSdes  comprehended  not  only  the  giving  value  for  a  bill  and 
tbe  taking  it  in  the  ordinary  course  of  business,  but  also  that 
due  caution  had  been  exercised.  It  is  only  this  latter  por- 
tiofi  of  the  doctrine  that  has  been  overruled.  The  law 
kdd  down  in  Lawson  v.  Weston {b)  is  re-established;  but 
Aough  it  is  now  clear  that  gross  negligence  alone  will  not 
defeat  a  party's  title  on  a  bill,  still  if  fraud  appears,  and  any 
eoHosion  in  the  holder  with  the  party  who  obtained  it  by 
fnad,  the  holder  cannot  recover  even  if  he  gave  full  value. 
This  clearly  appears  by  Crook  v.  Jadis  (c),  Backhouse  v. 
Harrison  (d),  and  Goodman  v.  Harvey  (e).  So  again  in  MiUs 
▼•  Barber  (f\  the  rule  was  recognised  that  when  the  title 
of  die  holder  of  a  bill  is  impeached  on  the  ground  of  fraud, 
the  onus  is  cast  upon  him  of  proving  his  title.  As  to  the 
form  of  the  plea,  the  only  question  is,  whether  the  allega- 
tion of  being  a  bona  fide  holder  is  language  recognised  by 
the  law.  But  Devas  v.  Vejiables  (g)  is  a  complete  authority 
on  this  point.  There,  in  trover  by  the  assignees  of  a  bank- 
mpt  for  goods  sold  by  the  bankrupt,  the  defendant  pleaded, 
that  be  bought  the  goods  without  notice  of  the  act  of  bank- 
ruptcy and  really  and  bona  fide  paid  for  the  same.  Upon 
issue  joined  as  to  the  bona  fides  it  was  held  to  be  open  to 
proof  that  the  transaction  was  not  an  honest  one.  It  was 
coDtended  there,  as  here,  that  '*  really  and  bond  fide'*  meant 
only  actually,  but  the  Court  held  that  the  words  bond  fide 
raised  the  question  whether  the  money  had  been  paid  in 
Ae  course  of  an  honest  transaction.  fVard  v.  Clarke  (h)  is 
an  authority  to  the  same  effect  as  to  the  meaning  put  upon 
bona  fides  before  the  new  rules.  The  Court  may  perhaps 
hold  that  it  is  not  sufficient  to  allege  that  the  plaintiff  was 

(a)  SB.&C.466;  5D.&R.d24.  (e)  4  A.  &  £.  870;  6  N.  &  M. 

lb)  4  Eap.  66.  d7S. 

(c)  5  B.  &  Ad.  909;  5. C.  3  N.  (/)  1  M.  &  W.  425. 
&  M.  257.  (g)  3  Bing.  N.  C.  400. 

(<0  5  B.&  Ad.  1098;  S.C.  3  N.  (A)  Moo.  &  M.  497. 

&  M.  188. 
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18S9.  not  a  bon&fide  holder,  but  that  the  plea  ought  to  go  on  to 
allege  how  he  is  connected  with  the  fraud :  it  is  submitted, 
however,  that  the  new  rules  do  not  throw  this  burden  oa 
the  defendant.  \_Patteson  J.  You  appear  to  contend,  theoi 
that  it  would  be  sufficient  to  allege  the  facts  as  to  the  fraud 
between  Levy  and  Hunter^  and  then  call  upon  the  plaiDtiff 
to  prove  his  title.]  The  doctrine  in  Mills  v.  Barber  {a) 
would  seem  to  warrant  such  a  position.  In  Bramah  v.  £o- 
berls  (&)  the  question  turned  upon  the  replication.  The 
plea  by  the  acceptor  of  a  bill  of  exchange  was,  that  it  was 
to  the  knowledge  of  the  holder  negotiated  to  him  by  fraud, 
and  that  there  was  not  any  value  given  in  good  faith  for  the 
indorsement  to  the  holder.  The  replication  averred  geoe- 
rally,  that  it  was  indorsed  to  the  plaintiff  fairly  and  in  good 
faith,  and  it  was  held  on  demurrer  that  it  was  not  necessaiy 
to  plead  specifically  a  good  consideration. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court: — ^This  was  an  action  by  the  indorsee  against  tlie 
acceptor  of  a  bill  of  exchange.  The  second  plea  stated  that 
the  bill  had  been  accepted  and  indorsed  to  Levy  for  a  spe- 
cial purpose,  who  in  fraud  of  that  purpose  had  handed  it 
to  Hunter,  and  that  Hunter  handed  it  to  the  plaintiff  not 
for  good  and  valuable  consideration,  and  that  the  plaintiff 
was  not  the  bond  fide  holder.  The  replication  was  de  in- 
juria. At  the  trial  I  held  that  these  pleadings  put  in  issue 
nothing  but  the  fact  of  a  consideration  having  been  given, 
and  that  the  defendant  was  not  at  liberty  to  shew  that  the 
plaintiff  knew  of  the  fraud,  but  should  have  pleaded  that 
knowledge  in  distinct  terms.  On  the  motion  for  a  new 
trial  other  points  were  disposed  of,  and  the  only  questioD 
now  remaining  is,  what  meaning  is  to  be  given  to  the  words 
in  the  plea  that  the  plaintiff  was  npt  the  bon&  fide  holder  of 
the  bill.     With  respect  to  the  doctrine  laid  down  in  Gill  v. 

(«)  1  M.  &  W.  425.  (b)  1  Bing.  N.  C.  469. 
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Cubiit  {a),  and  other  cases,  we  adhere  to  the  more  recent 
decisions,  and  to  what  is  said  in  Goodman  v.  Harvey  {b), 
that  gross  negligence  alone  would  not  be  a  sufficient  an- 
swer— that  it  may  be  evidence  of  mala  fides,  but  is  not 
the  same  thing.     It  follows  that,  in  pleading,  mala  fides 
must  be  distinctly  alleged ;  and  the  sole  question  is,  whe- 
ther mala  fides  is  alleged  by  the  words  ''  that  the  plaintiflF 
was  not  the  bon&  fide  holder  of  the  bill/'     The  case  of 
Denas  v.  Venables{c)  is  not  in  point,  for  that  was  a  decision 
upon  the  meaning  of  the  words  bon&  fide  in  a  particular 
act  of  parliament,  which  was  construed  with  reference  to 
the  sabject-matter  and  the  context.     Neither  is  the  case  of 
3r0muLk  V.  Roberts  {d)  an  express  authority,  as  the  decision 
turned  on  other  words  in  the  plea,  and  the  question  does  not 
appear  to  have  arisen  in  any  other  case.     Now  the  words 
in  question  must  be  taken  with  reference  to  the  other  alle- 
viations in  the  same  plea,  and,  being  so  taken,  their  proper 
meaning  would  seem  to  be  that  the  plaintiff  was  merely  a 
collusive  holder,  not  really  interested  in  the  bill  himself, 
but  only  lending  his  name  to  Hunter;  and  then  they  do  not 
go  beyond  the  allegation  that  he  had  not  given  good  and 
Tftluable  consideration,  evidence  of  which  was  admitted. 
But  it  is  contended  that  their  meaning  is  that  the  plaintiff 
took   the  bill  under  such  circumstances  that  he  must  be 
considered  to  have  known  of  the  fraud  set  forth  in  the  plea. 
We  do  not  see  how  such  a  meaning  can  fairly  be  attributed 
to  them,  and  are  of  opinion  that  the  only  proper  mode 
of  implicating  the  plaintiff  in  the  alleged  fraud  by  pleading 
is  to  aver  that  he  had  notice  of  it,  leaving  the  circum- 
stances by  which  that  notice  is  to   be  proved  directly  or 
indirectly  to  be  established  in  evidence,  and  we  cannot  treat 
tbe  allegation  that  the   plaintiff  was  not  bon&  fide  holder 
as  equivalent  to  such  an  averment     It  is  not  necessary  to 
give  any  opinion  on  any  supposition  that  the  words  could 
be  taken  without  reference  to  the  other  allegations  in  the 

(a)  3  B.&  C.466;  5.0.  5  D.&      &  M.  373. 
R.  394.  (c)  S  Bing.  N.  C.  400. 

(h)  4  Ad.  &  £.  870;  5.  C.  6  N.  (</)  1  Bing.  N.  C  469. 


JER 
;CH. 
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9.        plea,  but  we  wish  it  to  be  understood  that  we  bj  no  means 
iutend  to  say  that  even  if  taken  simply  they  would  have  any 
0,  other  meaning  than  that  which  we  have  now  given  them. 

The  rule  for  a  new  trial  has  been  already  granted^  on  the 
ground  that  the  verdict  was  against  evidence,  but  as  the 
Court  think  that  the  direction  was  quite  right,  that  rule 
must  be  upon  payment  of  costs. 

Rule  discharged  on  the  second  issue. 


June^d,       ^^^  Queen  v.  The  Inhabitants  of  Bridoewateb. 

rish'  T'b  ^'  -  *"  appeal  against  a  rate  for  the  relief  of  the  poor  of 

tains  the  bo-  the  parish  of  Bridgewater,  on  the  ground  that  George 
irhK:li  Unot  Aubrey  and  others  were  inhabitants  of  the  parish,  possess- 
eoeitensive  inir  stock  in  trade  within  the  parish  producing  profit,  in 
ri&h,  and  respect  of  which  they  were   not  assessed,  the  Somerset- 


whicli  before     fi\\\fQ  quarter  sessions   amended   the  rate,  subject  to  thi 

the  Muiiicipal         ...  . 

Corporation      opmion  of  this  Court  on  the  following  case. 
Qiiarte^r  ses-  ^^^  whole  of  the  borough  and  parish  of  Bridgewater  i-:^ 

bions  with  ju-  within  the  county  of  Somerset.  Bridgewater  is  a  boroagl^  j 
the  whole  pa-  having  a  recorder  and  court  of  quarter  sessions,  under  5  &  ^B 
ri»h.   The  bo-  W^i//.  4^  c.  76.     Before  the  passing  of  that  act  the  boroue'li 

rough  had  not       -r*-i  11.       •  /-•  1        -i  ■»* 

six  Justices,       of  Bridgewater  had  justices  of  its  own  and  a  nght  to  boa<i 

and  therefor©    separate  quarter  sessions,  but  their  charter  had  no  non- 

the  parish  had  .  .  . 

the  power  of     intromittant  clause.     The  ancient  borough  contained  a  pa/f 

thnJounVses-  ^"'^  ^^  ^^®  parish,  but  the  jurisdiction  of  the  borough  jus- 
sions  against  tices  was  co-extensive  with  the  parish.  The  boundaries  of 
un^  1  G.  4    ^^  borough  were  altered  by  5  &  6  WilL  4,  c.  76,  and  the 

C.S6.  The  present  boundaries  exclude  some  parts  of  the  parish  of 
Juunicipal  ,  ,  , 

Corporation      Bridgewater,  and  include  several  small  parts  of  two  adjoin- 

Act  threw  the 

outlying  parts  of  the  parish  into  the  county  jurisdiction  :  Held,  that  sect.  Ill  did  00 
lake  away  the  power  of  an  inhabitant  in  the  outlying  parts  of  the  parish  to  apper 
against  a  poor's  rate  to  the  county  sessions,  and  that  the  sessions  might  ameod  or  qua 
tLe  whole  rate. 

2.  QuarCf  whether  a  parish,  part  of  which  is  in  a  borough  of  eiclasive  jarisdictf 
and  part  in  a  county,  and  which  had  more  than  six  justices  at  the  time  of  passing 
Municipal  Corporation  Act,  has  the  power  of  appeal  anywhere  against  a  poor's  rate 
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iog  parishes,  namely,  Hembdon  and  Durnleigh.  Since,  and         1839. 
under  the  authority  of  the  Municipal  Reform  Act,  a  sepa-    -,    ^ 
rale  court  of  quarter  sessions  has   been   granted   to  this  v, 

borough  (which  grant  may  be  taken  as  part  of  this  case),  BmDOEwirER 
but  the  borough  justices  and  the  recorder  have  no  jurisdic- 
tion beyond  the  limits  of  the  borough.  Before  the  Muni- 
cipal Corporation  Act  the  borough  had  only  four  justices, 
but  at  the  time  of  this  appeal  there  were  seven  justices  for 
die  borough,  and  it  was  then  divided  into  two  wards.  The 
appellant  lives,  and  the  whole  of  the  land  for  which  he  is 
rated  is  situate,  in  that  part  of  the  parish  without  the  limits 
of  the  borough.  All  the  persons,  the  omission  of  whose 
stock  in  trade  from  the  rate  was  objected  to  by  the  appel- 
lant, are  inhabitants  of  that  part  of  the  parish  which  lies 
within  the  limits  of  the  borough,  and  the  whole  of  their  stock 
in  trade  is  within  that  part  of  the  parish  of  Bridgewater 
which  is  within  the  borough.  The  rate  was  drawn  out 
according  to  the  form  prescribed  in  the  schedule  to  the 
Parochial  Assessment  Act,  6  &  7  W'i//.  4,  c.  96.  The 
declaration  set  forth  at  the  foot  of  that  schedule  was  written 
at  the  foot  of  the  rate  and  signed  by  the  churchwardens  and 
overseers,  and  the  rate  so  signed  was  allowed  on  the  6th  of 
October  1838,  by  two  justices  of  the  county  of  Somerset,  • 
and  by  three  justices  of  the  borough  of  Bridgewater.  The 
parts  of  the  rate  which  applied  to  the  inhabitants  residing 
within  the  borough  are  distinct  and  separate  from  those 
parts  which  apply  to  the  inhabitants  residing  without  the 
borough,  but  the  whole  is  only  one  rate.  The  declaration 
signed  by  the  churchwardens  and  overseers,  and  the  allow- 
ance by  the  justices,  are  at  the  foot  of  the  whole  rate.  It 
was  objected,  on  the  part  of  the  respondents,  that  on  the 
fkcta  above  stated  the  county  quarter  sessions  had  no  juris- 
diction to  hear  the  appeal.  One  rate  for  the  relief  of  the  poor 
has  hitherto  been  made  for  the  whole  parish,  and  it  has 
been  the  practice  previously  and  up  to  and  inclusive  of  a 
rate  made  in  February,  1838,  to  rate  inhabitants  for  their 
stock  in  trade  and  for  their  ships  whenever  the  home  of  the 
ship  was  in  Bridgewater,  but  neither  stock  in  trade  nor 
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ships  were   included  in  ibe  rate  appealed  against    The 

several  persons  respectively  named  in  the  said  noUce  had 

V,  Stock  in  trade  producing  profit  within  the  parish,  and  if 

Inhabitants  of  jj^j^,^  ^^  j^^  ^^^^j  ^^   ^„     ^.^^^  jj^j^,^  ^    ^^   ^^   ^^  ^^ 
Uridoewatek  '  ^ 

amount  set  opposite  to  their  names  in  the  amendment.  The 

questions  for  the  opinion  of  the  Court  were :    Ist.  Whether 

the  county  sessions  had  jurisdiction   to   try  this  appeal! 

2dly.  Whether  the  inhabitants  were  rateable  in  respect  of 

their  stock  in  trade  ?     If  the   Court  should  be  of  opinioa 

that  the  county  sessions  had  jurisdiction  to  amend  the  rate, 

and  that  the  inhabitants  were  rateable  in  respect  of  their 

stock  in  trade,  then  the  order  of  the  Court  for  amending  the 

rate  is  to  be  confirmed. 

If  the  Court  should  be  of  opinion  that  the  county  sessions 
had  no  jurisdiction  to  amend  the  rate,  but  have  jurisdiction 
to  quash  either  the  whole  rate,  or  those  parts  which  apply 
to  persons  residing  without  the  borough,  and  that  stock  in 
trade  is  rateable,  then  the  rate  is  to  be  quashed  accordioglj. 

If  the  Court  should  be  of  opinion  that  the  court  of  quar- 
ter sessions,  under  these  circumstances,  had  no  power  to 
amend  the  rate  as  aforesaid,  or  to  quash  the  rate,  or  any  part 
of  it,  the  rate  is  to  be  confirmed. 

Sere  and  M.  Smithy  in  support  of  the  order  of  sessions. 
Meg.  V.  Lumsdaine  {a)  has  determined  the  question  as 
to  the  rateability  of  stock  in  trade.  The  remaining  ques- 
tion arises  on  sect.  Ill  of  the  Municipal  Corporation 
Act  (5  8c  6  Will.  4,  c.  76),  which  enacts  that  after  May, 
1836,  the  justices  of  the  county  in  which  any  borough 
is  situate,  to  which  a  grant  of  quarter  sessions  shall  not 
have  been  made,  ^^  shall  exercise  the  jurisdiction  of  jus- 
tices of  the  peace  in  and  for  such  borough,  as  fully  as  by 
law  they  and  each  of  them  can  or  ought  to  do  in  and  for 
the  said  county ;  and  no  part  of  any  borough,  in  and  for 
which  a  separate  court  of  quarter  sessions  of  the  peace  shall 
be  holden,  shall  be  within  the  jurisdiction  of  the  justice  of 
any  county  from  which  such  borough,  before  the  passing  of 

(a)  1  Perr.&Da.  219. 
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lis  act,  was  exempt,  any  law,  8cc.  to  the  contrary  notwith-        1889. 

taodiDg.^    The  object  of  the  first  part  of  this  section  was   rpi^^^^^^ 

>  give  connty  justices  jurisdiction  in  boroughs  of  exclusive  v, 

irisdiction,  before  the  passing  of  that  act,  but  to  which  no  Biii*d<)k^1teb 

rant  of  quarter  sessions  should  be  made;  the  second  part 

f  the   section  was  intended   to  leave  the  jurisdiction  of 

ounty  justices  in  boroughs  with  quarter  sessions  exactly 

8  it  was  before  the  passing  of  the  act.     Before  that  act, 

OQOty  justices  had  jurisdiction  in  Bridgewater  on  appeals 

gainst  rates.     The  charter  of  Bridgewater  contained  no 

on-intromittant  clause,   and   this   fact  is  very  important. 

The  right  of  appeal  to  the  county  sessions  existed  under 

iie  43  Eliz.  c.  2,  s.  6,  for  the  recorder  of  the  borough  being 

either  ''  mayor,  bailiff,  or  head  officer,"  is  not  contem- 

Jated  by  sect.  8  of  that  statute,  which  gave  jurisdiction  in 

ertain  cases  to  the  corporation  justices.     At  all  events  the 

ounty  justices  must  always  have  had  a  concurrent  jurisdic- 

ioii,  because  that  can  be  taken  away  only  by  express  words, 

3Iankley  v.  Winstanley  (a).    It  is  true  that  17  Geo.  2,  c.  38, 

s.  4  and  5,  gave  the  appeal  to  the  quarter  sessions  of  cor- 

K>rations   exclusively,  in  all  cases  where  there  were  four 

ustices  in  the  corporation,  and  that  Bridgewater  had  four 

ustices  before  the  passing  of  the  Municipal  Corporation 

let.     But  sect,  1 11  of  this  act  must  be  considered  to  have 

epealed,  pro  tanto,  those  sections  in  the  former  act,  or 

itherwise  the  former  part  of  section  1 1 1  would  be  inope- 

ative.    It  may  happen  that  in  many  boroughs,  not  affected 

ly  the  Municipal  Corporation  Act,  there  are  still  six  justices, 

a  which  case,  under   1  Geo.  4,  c.  36,   there  would  be  an 

exclusive  jurisdiction  for  appeals  in  the  corporation  ses- 

ions ;  but  it  is  not  necessary  to  consider  this  point,  because 

bridgewater  had  not  six  justices,  and   therefore  there  was 

Iways  a  concurrent  jurisdiction  in  county  justices  up  to  the 

»  &  6  Will.  4,  c.  76.     It  is  submitted,  therefore,  that  the 

lounty  justices  had  jurisdiction,  and  might  quash  or  amend 

he  whole   rate  under  41  Geo.  3,  c.  £3.    2.  But  if  the 

(n)  3  T.  R.  279. 
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1839.         Court  should  think  the  county  justices  have  no  jurisdictioa 

The  Queen    ^^®'  ^^®  whole  rate,  they  have  certainly  jurisdiction  ofer 

y.  that  part  of  the  parish  situate  without  the  borough.   An 

Bki»gewater  inhabitant  of  that  part  of  the  parish  could  not  appeal  to  the 

borough,  because  not  within  the  limits  of  its  jurisdictioD, 
and  therefore  if  the  argument  on  the  other  side  be  correct, 
such  inhabitant  has  no  right  of  appeal  at  all.  But  is 
sections  7  and  8  of  the  Municipal  Corporation  Act  ha^ 
made  that  part  of  the  parish  part  of  the  county,  the  right  to 
appeal  under  43  Eliz.  c.  2,  accrues.  This  view  is  confirmed 
by  7  Will.  4,  and  1  rict,  c.  78,  s.  SO,  which  transfers  ail 
matters  cognizable  under  any  local  act  or  otherwise  by  bo- 
rough justices,  to  county  justices,  where  the  place  has 
ceased  to  form  part  of  the  local  jurisdiction.  On  this  view 
the  Court  may  either  amend  the  rate  as  to  the  parts  within 
the  county,  or  may  quash  it  altogether  as  to  that  part. 

Sir  J.  Campbell  A.  G.  and  Kinglake,  contnL — The  right 
of  appeal  is  founded  on  act  of  parliament,  it  lies  therdbre 
on  the  other  side  to  point  out  the  statute  which  gives  juris- 
diction to  county  magistrates  in  this  case.  Section  9  of 
43  Eliz,  c.  2,  provides  for  the  case  where  a  parish  lies  part 
within  the  limits  of  a  borough,  and  part  without,  as  to  the 
appointment  of  overseers,  &c.,  but  does  not  contemplate  the 
present  case.  Under  that  section  the  rate  must  be  for  the 
whole  parish,  and,  the  rate  being  one  and  entire,  it  would  be 
absurd  to  attribute  jurisduction  to  borough  justices  over 
one  portion  of  it,  and  to  county  justices  over  the  other.  It 
is  said  that  there  is  nothing  to  take  away  the  concurrent  ja- 
risdiction  of  county  justices,  but  that  is  a  fallacy,  for  they 
never  had  it.  Borough  justices  had  an  exclusive  jurisdic- 
tion over  all  rates  made  for  any  parish  within  a  corporate 
town ;  Rex  v.  St,  Mary  in  Taunton  (a).  Rex  v.  Me  Justices 
of  Essex  (ft).  It  is  not  however  contended  that  in  this  case 
there  would  be  an  appeal  to  the  borough  sessions ;  it  is 
sufficient  to  shew  that  it  is  casus  omissus.     The  Municipal 

(a)  1  Bott,  P.  L.  S83.  (6)  5  Mau.  &  S.  513. 
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Corporation  Act  has  been  relied  upon,  but  it  does  not  touch         1839. 
the  case,  it  so  happens  that  ss.  111,7  and  8,  transfer  a  por-    j^^  Queen 
tion  of  the  parish  from  the  borough  to  the  county,  but  that  v. 

is  ft  mere  alteration  of  the  facts  and  locality,  and  leaves  the  Bridoewatea 
law  as  it  was.    In  many  cases,  where  only  part  of  a  borough 
was  within  the  parish,  it  had  been  a  practice  to  make  a 
separate  rate,  and  appoint  separate  overseers  for  the  part 
called  the  foreign  without  the  borough,  and,  if  such  has 
been  the  practice  for  sixty  years  past  (which  cannot  be  pre- 
tended here),  it  is  legal  by  the  59  Geo,  3,  c.  95,  though, 
previous  to  that  act,  the  practice  was  bad.  Rex  v.  Gor^ 
doH{a).     A  similar  interposition  of  the  legislature  is  re- 
quired in  the  present  instance.    The  effect  of  the  Munici- 
pal Corporation  Act  has   been  to   divide  the   parish    of 
Bridgewater  into  separate  jurisdictions,  in  which  case  no 
act  of  parliament  has  allowed  an  appeal  to  be  made  to  the 
coanty  justices.     There  are  many  similar  cases  in  which  a 
parish  is  situated  partly  within  a  county  and  partly  without, 
and  it  has  been  held  that  the  county  has  no  jurisdiction  over 
the  whole  parish.     Thus  in  Rex  v.  Butler  (&)  it  was  held, 
diat  the  overseers  for  such  a  parish  must  be  appointed  by 
four  justices,  two  for  each  jurisdiction.     So  in  Rex  v.  Wei" 
ton  (c),  where  a  parish  was  situated  in  two  counties,  and 
the  part  of  the  parish  in  one  county  was  indicted  for  not 
repairing  its  highways,  the  indictment  was  held  good  ex 
necessitate,  and  the  Court  held  that  the  county  had  no  juris- 
diction whatever  over  that  part  of  the  parish  without  its 
limits.     It  is  true  that  case  was  overruled  by  Rex  v.  Clif- 
ton {d)f  so  far  as  respects  the  necessity  of  having  the  parties, 
against  whom  an  indictment  for  non-repair  is  brought,  within 
the  jurisdiction  of  the  county,  but  the  dicta  of  the  learned 
judges  remain  unimpeached.   [Paiteson  J.  Rex  v.  Clifton  {d) 
overrules  JRex  v.  Weston  {c)  in  terms  as  strong  as  could  be 
qsed^  and  without  any  qualification  whatever.] 

(a)  I  B.  &  Aid.  524.  (c)  4  Burr.  2507. 

(b)  4  Bum's  Just,  (by  D'Oyley  (rf)  5  T.  R.  502. 
&W.)161. 


592  CAS£S  IN  THE  QU££N*S  BENCH, 

1839.  Lord  Denman  C.  J. — Looking  at  the  different  acts  on 

jS^^^'^      ^i*  subject,  from  the  43  Eliz,  down  to  the  1  Geo.  4,  c.  36, 

V,  I  thinky  in  the  case  of  a  parish  situated  like  the  present. 

Inhabitants  of  ^jj^^.^  ^^^  ^^  appeal  to  the  county  sessions.    Then  sect,  1 1 1 
Bridgewatbr  .  .  . 

of  the   Municipal   Corporation   Act  enacts,   that  no  part 

of  any  borough  which  has  a  court  of  quarter  sessions  shall 
be  within  the  jurisdiction  of  county  justices,  from  which 
such  borough  was  exempt  before  the  passing  of  the  act. 
Bridgewater,  not  being  exempt,  does  not  come  within  this 
provision,  and  therefore  remains  subject  to  this  jurisdiction. 
The  Boundary  Act  (6  &  7  WiU.  4,  c.  103)  ought  to  have 
provided  for  the  case  of  a  parish  situated  like  thb,  so  as  to 
have  allowed  the  appeal  for  the  entire  parish  to  the  bo- 
rough sessions,  which  would  be  much  more  cooreoien^ 
but,  as  it  has  not  done  so,  we  cannot  supply  the  defect. 

Patteson  J.  (a) — The  question  turns  entirely  on  the 
construction  of  section  111.  The  general  point  is  a  verj 
curious  one,  for  it  may  be  that,  in  certain  cases,  where  a 
parish  is  situated  partly  within  a  borough,  and  partly  withia 
a  county,  the  latter  part  may  have  no  right  of  appeal  any- 
where, and  that  it  is  a  casus  omissus  under  the  43  JEliz.  c.  2. 
It  is  not  however  necessary  to  go  into  this  point,  as  it  does 
not  arise  in  the  present  case,  for  here  the  whole  parish, 
before  the  passing  the  5  &  6  fVilL  4,  c.  76,  was  within  the 
jurisdiction  of  the  borough  justices.  Up  to  the  passing  the 
17  Geo,  ^,  there  can  be  no  doubt  on  this  head.  Nor  did 
that  statute  make  any  difference,  because  Bridgewater  al- 
ways had  four  justices.  But  then  came  1  Geo.  4,  c.  36, 
which  gave  a  concurrent  jurisdiction  to  the  county  justices, 
because  Bridgewater  had  not  more  than  six  justices.  It 
must  be  conceded,  therefore,  that  after  that  statute  there 
might  have  been  an  appeal  to  the  county  as  well  as  to  the 
borough  sessions.  The  Municipal  Corporation  Act  then 
takes  away  (sect.  8)  part  of  the  parish  from  the  borough, 

(a)  LiuUdak  J.  was  utting  at  the  Central  Criminal  Court 
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and  gives  it  to  the  county,  both  as  to  locality  and  jurisdic-      ^1839. 

tion.     The  question  therefore  arises  whether  these  circum-  j^^  Qubeh 
stances   bring  themselves  within  the  casus  omissus  alleged  v- 

,        .  .    ,,,.         T     •  1-  -r     1       Inhabitnnts  of 

to  exist  on  the  43  Lh«.  It  is  very  extraordinary  if  the  Bridgewater 
Court  should  be  obliged  so  to  construe  an  act  as  to  bring  a 
parish  within  a  casus  omissus  in  which  it  ought  never  to  have 
been  placed,  and  we  should  certainly  be  very  unwilling  to 
adopt  such  a  construction.  But  it  might  be  so,  though  no 
case  has  ever  been  decided  upon  the  point.  Section  1 1 1 
enacts  that  no  part  of  the  borough  shall  be  within  the  juris- 
diction of  county  justices,  if  exempt  before  the  passing  of 
the  act,  and  if  Bridgewater  had  had  more  than  six  justices 
before  that  time,  the  point  certainly  would  have  arisen. 
But  here  the  whole  of  the  parish  had  the  opportunity  of 
appealing  to  the  county  at  large,  and  I  see  nothing  in  sect. 
1 1 1  to  alter  that  power,  but  think  it  was  intended  to  leave 
matters  as  to  jurisdiction  exactly  in  statu  quo,  and  that, 
ms  an  appeal,  before  passing  the  act,  would  lie  from  the 
whole  parish  to  the  county,  so  it  will  now.  No  argument 
has  been  urged  as  to  the  existence  of  more  than  six  justices 
at  present,  nor  could  there  well  be,  because  the  functions 
of  borough  justices,  under  the  existing  corporation  law,  are 
totally  different  from  what  they  were  before  the  passing  the 
act. 

Williams  J. — It  is  alleged  here  that  the  appellant  is 
seeking  to  make  an  alteration  in  the  state  of  things  in  a  bo- 
rough, with  which  he  is  wholly  unconnected.  But  at  the 
time  of  passmg  the  5  8c  6  If  til,  4,  c.  76,  there  was  an  ap- 
peal to  the  county  sessions,  and  that  statute  has  not  altered 
die  law  in  that  respect.  The  appellant  therefore  is  only 
using  a  power  which  he  enjoyed  before. 

Rate  confirmed  as  amended  by  the  Sessions. 
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Saturdny,  ,    ^  ^ 

June2%nd.  JoNKS  V.  FlINT. 

trac'r,  by  which  -DEBT  for  45/.,  for  crops  of  growing  wheat  and  barley  of 
the  defendant  ^hg  plaintiflF  bargained  and  sold,  and  by  the  defendant,  by 
45/.  for  crops    virtue  of  that  bargain  and  sale,  accepted,  reaped,  cat  down, 

of  growing        i^gj  taken  and  carried  away,  and  for  divers  quantities  of 

corn  and  po-  ^       .  ■"  * 

tatoes,  and  the  potatoes  bargained  and  sold,  and  by   the  defendant,   by 
wards  and  ^'    virtue  of  that  bargain  and  sale,  accepted,  dug  up,  had, 
whatever  lay    taken  and  carried  away,  as  also  for  the  use  of  certain  land 
the  fields,  the    <>'  ^he  plaintiff,  and  the  eatage  of  grass,  clover,  and  stubble 
defendant  to     thereon  growing  and  being,  by  the  plaintiff  before  then  let 
com  and  dig     to  the  defendant  at  his   request,   and  by  the  defendant^ 
and'thT^Sn-  »<^cording  to  such   letting,  had  and  dsed  in  and  for  th^ 
tiff  to  have        depasturing  of  cattle  for  a  long  time  before  then  elapsed* 
turning  hfs^     There  was  also  a  count  on  an  account  stated, 
own  cattle  on,       Pleas:    1.  As   to  all  except  35/.  lis.  lOd.  parcel  Slc., 
tithe,— is  not    niiiiquam  indebitatus.     2.  As  to  5/.  parcel  of  the  monies 
a  contract  for  ;„  the  declarati6b  medtioiied,  and  of  the  said  35L  lis.  lOd. 

the  sale  of  an 

interest  in  in  the  first  plea  mentioned,  payment  of  5L  in  siatisfactioD 
land;  for  the    ^^j  discharge  of  ihe  said  5/.,  parcel  &c.    3.  As  to  30/. 

growing  crops  ^  '  ^  .     .  ,    . 

are  mere  chat-  Us.  lOd.  Other  parcel  of  &c..  and  of  the  said  35/.  lis.  lOd^ 

regard"toThe    ^^'  ^^^^cr  and  payment  of  that  stim  into  Court. 

grass,  as  the  Xhe  replication  took  issue  on  the  first  plea,  and  tnh 

not  part  with  versed  the  payment  and  tender  in  the  second  and  third 
his  possession    ^\^^^^     Issue  therton;         '     '    '      - 

of  the  soil,  the  '^  .     .      .     ^  . 

contract  was         The  plaintiff  in  his  p^i^ticulars  of  demand  claimed  45/., 

strued^as  an  ^*  ^®"  ^^^  ^  crop  Of  gfowl^ig  wh^at,  &nd  a  crop  of  growing 
agistment  of  barley  in  the  plaintiff's  la'tifd,  slnd  a  quantity  of  potatoes 
ant's  cattle  by  ^'^  gcoiring  therd,  ^Id  by  the  'plaibtiff  t6  the  defendant 
the  plaintiff,  on  the  7th  Ailgust,  18S5,  As  also  for  the  use  of  ceruin  land 
whether  the'  of  the  plaintiff,'  and  thb  eatage  6f  grass,  clover'  add  stubble 
defence  that     thereon  growing:  ' 

there  is  no  o  o 

note  in  writing  of  the  contract  under  sect  4  oftb^'Statute  of  Ftaud^,  steed  be  pleaded 

specially  (a). 

3.  QiutrCf  whether  n  plea  of  a  tender  of  part  of  the  sum  claimed  in  the  declaratioo, 
there  being  only  one  contract  proved,  admits  the  contract. 

(a)  Decided  that  it  need  not  be  pleaded  ;  Bultermere  ^,  Hayet,  5  M.  &  W.  456.  That  caie 
was  decided  the  19th  June,  and  was  acted  oo  by  Ibis  Court  the  same  day  with  respect  to  Ibe 
17lb  section,  in  Eaftwnod  v.  Kenyan,     See  the  case,  post,  Hil.T.  3  P.  &  D. 
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At  the  trial  before  Bosanquet  J.  at  the  Denbighshire  1839. 
spring;  assizes  IBS?,  it  appeared  that  the  sum  in  dispute 
between  the  parties  was  [)L  8s.  Qd.  The  plaintiff  proved, 
that  on  the  7th  August,  1835,  there  was  a  verbal  contract 
made  between  him  and  defendant  for  some  growing 
crops  of  wheat  and  barley  on  the  plaintiff^s  land,  for  which 
the  defendant  agreed  to  give  45/,  and  he  was  to  have  in- 
cluded some  potatoes  also  growing  on  the  land,  and  ihe 
stubble  crop  up  to  the  30th  November.  The  plaintiff  was 
to  have  the  liberty  of  turning  in  two  cows  and  a  heifer, 
and  was  to  pay  the  tithe.  The  witnesses  stated  on  cross- 
examination,  that  the  defendant  was  to  have  the  whole  in 
the  fields,  including  the  lay  grass,  which  he  might  mow 
if  he  liked.  Jervis,  for  the  defendant,  contended  that  this 
was  a  contract  for  an  interest  in  land,  and  that  there  ought 
to  have  been  a  note  of  it  in  writing  under  s.  4  of  the  Statute 
of  Frauds,  and  cited  The  Earl  of  Falmouth  v.  Thomas{a), 
The  learned  judge  reserved  the  pomt.  The  defendant  then 
attempted  to  shew  that  the  contract  was  for  so  much  per 
acre,  but  the  jury  found  for  the  plaintiff  for  the  whole  sum 
claimed,  9/.  85.  2d, 

Jervis  in  the  ensuing  Easter  term  obtained  a  rule  nisi  to 
enter  a  nonsuit,  against  which 

Kelly  Vifid  Wehby  shewed  cause  in  Hilary  term  last  (A).  First  point: 

1.  Whether  the  contract  falls  within  the  fourth  section  of  Q^^^^of  p^^t 

the  Statute  of  Frauds  or  not,  the  defendant  has  admitted  of  the  sum 

the  contract,  by  pleading  a  tender  and  payment  of  money  ^its  the  con- 

into  Court.     {Coleridge  J.  How  can  the  admission  made  f"**^'  yi^^^  it 

.       .  ...  IS  enlire. 

in  one  plea  be  called  in  aid  of  the  issue  joined  on  another?] 

It  is  conceded  that  it  could  not,  and  if  there  were  more 

than  one  contract,  the  payment  into  Court  would  admit 

only  one   legal  contract.   Meager  v.  Smith  {c),  but,  if  it 

appear  by  the  evidence  that  there  is  only  one  contract  to 

{a)  1  C.  &  M.  89.  tiami  and  Palteson  Js. 

(6)  January  24th,  before  Lord  (c)  4  B.  &  Ad.  673 ;  S.  C.  1  N. 

Denman  C.  J.,  Uttledale,    WU-     &  M.  449. 

VOL.  II.  B  B 
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tice,  that  it  is  highly  desirable  to  bold  that  they  are  all  1839. 
personal  contracts,  not  for  the  sale  of  any  interest  in  land, 
but  for  mere  goods  and  chattels.  It  is  true  that  the  pur- 
chaser must  often  go  on  the  land  to  cut  and  secure  the 
crops,  but  that  he  may  do  by  way  of  easement,  without 
having  any  interest  in  the  soil,  and  if  be  did  anything  more 
he  would  be  a  trespasser.  The  tendency  of  the  Courts 
bns  been  to  relax  the  strict  rule  formerly  laid  down :  Parker 
«•  Siamiand(a)f  Carrington  v.  Roots  (^b),  Saimbury  v.Mat- 
ihew»{c),  in  which  last  case,  notwithstanding  that  the  pur- 
chaser of  a  standing  crop  of  potatoes  was  to  dig  them  him- 
eeif,  the  Court  held,  that  the  contract  was  not  within  the 
fowth  section. 

Jervis  and  Meeson,  contrsi.  1  •  The  argument  for  the  First  point. 
pfaontiff  attempts  to  assimilate  the  effect  of  a  plea  of 
tender  to  the  practice  of  paying  money  into  Court  be- 
fore the  new  rules;  but  there  is  an  essential  difference. 
Money  used  to  be  paid  into  Court  under  a  rule,  and  after 
the  defendant  had  received  the  declaration,  and  therefore 
be  night  be  taken  to  have  admitted  the  contract  set  out  in 
iL  But  how  can  a  tender  before  declaration  be  said  to 
admit  whatever  contracts  the  plaintiff  afterwards  chooses 
to  sue  upon?  Payment  into  Court  is  required  to 
anka  the  plea  of  tender  available,  and,  if  the  plaintiff  has 
aeveral  claims  s^ainst  the  defendant,  some  valid  and  some 
iUaga],  a  tender  and  payment  into  Court  is  the  only  mode 
the  defendant  can  adopt  to  discharge  himself  of  his  liability. 
It  it  preposterous  therefore  to  contend  that  he  admits  by 
it  the  invalid  contracts.  Tender,  therefore,  never  can 
amount  to  more  than  payment  before  action  brought. 
2*  Joktuam  v.  Dodgson  (d)  was  decided  subsequently  to  Second  point. 
JBameit  y.  Glossop(e);  the  latter  case,  therefore,  may  be 
considered  as  overruled.     In  Elliott  v.  Thomas  (f)  it  was 

(a)  11  East,  362.  (d)  2  M.  &  W.  G53. 

lb)  3  M.  &  VV.  248.  (e)  1  Bing.  N.  C.  633. 

(c)  4  M.  &  W.  343.  (/)  3  M.  &  W.  170. 


Jones 

V. 
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1839.  considered  qb  a  settled  poiivt,  that  the  defence  of  tbe 
Stalute  of  Frauds- 'may  be  resorled  to  under  the  general 
issue.  In  aH  the  inatances  given  in  the  liew  rales  as  to 
Flint.  i\^q  necessity  of  special  pleas,  auoh  as  infancy,  coverture, 
release  &c,  a  coWtract  exists^  which  the  plea  must  confess 
and  avoid;  in  this  case^  the  effect  of  the  plea  would  be  to 
Tliird  point,      deny  the  contract- altogether.     8b  It  is  not  contended  ilnt» 

if  the' contract,  had  'been  merely  fontlie  growing  crops  and 
potatoes,  it 'would  have* 'fallen  within  the  fourth  sectioo  of 
the  Statute' of  Frauds;  because  is  «uch<  cases  the  land  is 
considered  merely  as  a  warehouse  where  tike  cbatlds  are 
deposited,  but  h^re  the  defendant  was:  to  have  the  grass  in 
thelields  up  to  the  SOtbrNovember,  and  therefore  Mnsto 
have  the  natural  vesture  of  the  land,  which  in  law  is  equi- 
valent to  the  land  ftselfi' and  theirefore  the  case  falls  within 
Crosby  ^AVad^^^rih{a)\  Ettriof  Faimonth  w.  Tkomat(b), 
Carrington'V'.  Root:$(<).-   -■;    »'        •  j 

•'       '    '     •  ,'     '    ••  Cur.  adv.vuU, 


»•  '  •.,'''       : :   r,       '!       ./.n 


Lofd'DE'«iMi^N  O.J*.  t>6w  deliifered  Uie  judgment  of  tile 
Court^^^Thi^  Wffs'iin  acti(jll'-df  indebttatfvs-  alssumpsitfcra 
crop  lef  growing 'wHeatlind  hari^yiireiiped  and  taken  awsj 
by  the  defe^nddnt'-^or'a^op'i^'potatdes^ug  upand  taken 
aM'ay — ^^anfd  for  -tte'Ude  of 'fand*  and  eatage  of  grass,  clowr 
See.  th^r^6n  growing:  A  motff>fi  for  a  nonsoit  was  made, 
by  le^v^,  Gfftibe  grd^imdahat  the  contract  proved-,  which  was 
o^iil  onlv;  was  for'  an  interest  ilv'Ifiind;*  this  mtqs^  denied  in 
aifs\V^f;  and  it  ^va^-tilsfy  eotnt&nded  that  the  state  of  the 
pleadifer^s  pr^duded'  th^"defetrdant  from  taking  the  objec- 
tion.   '      ■    '       '  •••''•'"  ■  ^'«»    ■■•    '■•  •'■     • 

The  contract  N^tis  miide  iii' August,* '^h^n  the  crops  were 
riot  ripe;  thoi^gh  TJearly  1W)v'itid  th^  ¥fith«ises  who  proved 
it,  stated  it'thus:  ^  that  the  d^fendat^t'^ould  give  45/.  for 
the  crop  of  corn/  and  the  profit  of  the  stubble  afterwards, 
but  the  plaintiff  was  to  have  liberty  for  his  cattle  to  run 

(a)  C  East,  602.  (c)  2  M.  &  W.  ?48, 

(6)  1  Cr.  &  M.  89.    ' 
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with  the  defendant's ;  defendant  was  ako  to  have  some         1839. 
potatoes  growing  on  the  kndy  and  whatever  lay  grass  was 
ID  the  fields;  the  defendant  was  to  harvest  the  corn  and 
dig  ap  the  potatoes ;  the-  plaintlif  was  to  pay  the  tithes. 
There  was  some- dis^pute  upon  the  evidence,  whether  it 
Was  a  sale  by  the  acre  or  notk<  Ncfthing,  it  will  be  observed, 
was  expressly  agreed  on  as  to  the  posKesaion  of  the  land. 
It  will  be  our  duty,  therefore^  in  construing  the  contract 
aa  to  this  parlicolar,  to*  have  regard  to«  its  subject-matter, 
aod'Co  imply  so  much,  and  only  so  much,  oi  is  necessary  to 
g;hre  fall  effect  to  its  expressed  terms,  nothiag  appearing 
in  the  aubsequent  acta  of  the  parties  to  influence  our  con- 
struction either   way.      Three  things   were   the   subject- 
matter  of  the  contract,  crops  of'  corn,  potatoes,  and  the 
after  eatdge  of  stubble  and  lay  grass,  of  these  all  but  the 
lay  grass  arc  frncUit  induatrial^i^  as  suoh  they  are  seizable 
by  the  sheriff  under  a  fieri  facias,  and  go  to  the  executor, 
not iO'tbe' heir..  'If  they  bad  been  ripe  at  the  date  of  the 
contract,  it  may  be  considered   now  as  quite  settled,  that 
the  contract  would  have  been  held  to  be  a -Qontract  merely 
for.iihe  4al<*of  goods  and'  chaUels.    iiAikI  altlioogh  they 
had  still  to  derive  iKiitrimenti  from*  th^  landj  y«t«a  contract 
fecJthe  saleof  Dbeni  hafv.be^nj.de^ermined'.fiiQmitbJs  their 
original  character <npi  4a.b«  on  'that  accoufit  a  coiitmct  for 
tbQ.salaof  any.interestia  land#.f'  EvamHwR^kb^rUia)  pro* 
ceedson  jlhii  principle  s<  .that  wfiaesfUe.  of  growing  pota- 
loetii^s^lKogd  Jill  says,!  «p$ige  ^S^fMhis  i«  ^--.t^e  cp/i^idered 
a=conlraiit:for..tbeaaleof*£ood9'4ndx;haV^ls  to  be. delivered 
at  a.  futiire  peripdw,   Alth^ugli  ,tlie.(teud^e < might  liave  an 
incidental  right  by  virtue  of  his  contract  to  some  benefit 
firooi  tbf^lan4< while  th^  potatoes  Yi^np  affiving-f^t  maturity, 
yet  I  think  he.h^d^  not  an>iiiitei;est  ia  tl>e/Uii4  withhi  the 
meaning  of  this  ^tatuti^.r  ,  And  lAt/ll^cde  J.,  Sjays,  p.  840, 
**.!  thiuk.that.a  s^le  of^  any^gro^wing  prpduc^  of ,  the  earth 
reared  by,  labour  and  expetise,.  in  actual  ^^istencc  at  the 
time  of  the  contract,  whether  it  be  in  a  state  of  maturity 

(s)  5  B.  &  C.  839;  .S.  C.  8  D.  &  R.  Cll. 
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1839.  or  not,  is  not  to  be  considered  a  sale  of  an  interest  in  or 
concerning  land  within  the  meaning  of  the  fourth  sectioD 
of  the  Statute  of  Frauds."  Bayley  J.  lays  down  the  same 
principle,  and  qualifies,  not  the  judgment,  but  the  dictum 
of  Mansfield  Ci.  in  Emmtrson  v,  HeeKs{a),  which  cer- 
tainly is  at  variance  with  the  decision  of  the  Court  of  King's 
Bench  in  Evans  y.  Roberts  {b)'f  it  wa«  a  dictum  however 
unnecessary  to  the  decision.  The  present  case  differs 
from  Evans  v.  Roberts{b)  in  this,  that  there  the  potatoes 
were  to  be  dug  up  by  the  seller ;  the  judgmenta,  however, 
did  not  proceed  on  this  distinction,  althougii  it  was  not 
unnoticed.  Holroyd  J.  expressly  says,  "even  if  they  wercto 
be  dug  up  by  the  buyer  I  think  he  wouM  not  have  bad  la 
interest  in  the  land."  And  we  agree  that  the  safer  gromRis 
of  decision  are  the  legal  character  of  the  principal  subject- 
matter  of  sale,  and  the  consideration  whether  in  order  to 
effectuate  the  intentions  of  the  parties,  it  be  necessary  to 
give  the  Vendee  an  interest  in  the  land.  Tried  by  these  tests 
we  think  that^  if  the  lay  grass  be  excluded,  the  parties  must 
be  taken  to  have  been  dealing  abo.ut  goods  and  chattels, 
and  that  an  easement  of  the  right  to  enter  the  land  for  the 
purpose  of  harvesting  and  carrrying  them  away,  is  all  that 
was  intended  to  be  granted  to  the  purchaser.  It  is  very 
difficult  to  reconcile  all  the  cases,  and  still  more  so  all  the 
dicta  on  the  subject,  from  the  case  of  Waddington  v.  Bru- 
tow{c)  to  the  present  time,  and  we  are  therefore  left  at 
liberty  to  abide  by  a  general  principle.  Upon  this  principle, 
however,  we  are  to  examine  whether  the  introduction  of 
the  lay  grass  into  the  contract  ought  to  vary  the  decision. 
This  is  the  natural  produce  of  the  land,  not  distinguishable 
from  the  land  itself  in  legal  contemplation  until  actual 
severance;  it  passes  accordingly  to  the  heir,  not  to  the 
executor,  and  in  Crosby  v.  Wadsworth  {d)  it  was  decided 
that  the  purchaser  of  a  crop  of  mowing  grass,  unripe,  and 

(a)  2  Taunt.  38.  (c)  2  B.  &  P.  452. 

(6)  5  B.  &  C.  829;  S.  C.  8  D.  [d)  6  East,  602. 

&  li.  611. 
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which  he  was  to  cut,  took  an  exclusive  interest  in  the  land         18S9. 
before  severance.     If  therefore  tbis  be  a  case  in  which  the 
parties  latended  a  sale  and  purchase  of  the  grass  to  be 
mowed  or  fed  by  the  buyer,  both  on  principle  and  autho- 
rity the  objection  of  the  defendant  must  prevail.     Looking 
however  at  the  facts,  we  think  this  was  not  such  a  bargain : 
it  may  well  be  doubted  upon  all  the  evidence,  whether  any 
ifaiDg  that  could  be  called  a  crop  of  grass  was  in  the  ground 
or  in  the  contemplation  of  the  parties  at  all,  for  it  does  not 
appear  that  any  clover  or  other  grass  had  been  sown  with 
the  comi  and  the  word  grass  seems  merely  to  have  been 
adopted   by  the  witness  in  cross-examination   from   the 
defendant's  counsel.     But,  not  relying  upon  this,  we  find 
that  the  plaintiff  was  to  pay  the  tithe,  and  that  after  the 
harvesting  he  reserved  to  himself  the  right  of  turning  his 
own  cattle  into  the  fields,  and  we  think  that,  however  ex- 
pressed, the  more  reasonable  construction  of  the  contract 
isy  that  the  possession  of  the  field  still  remained  with  the 
owner  after  the  harvesting  as  before;  it  was  not  necessary  to 
the  vendee  before,  on  account  of  the  grass,  because  that, 
whatever  it  was,  could  not  then  be  got  at,  nor  did  it  need 
preservation,  and  afterwards  it  is  more  reasonable  to  consi- 
der the  owner  as  agisting  the  vendee's  cattle,  than  as  having 
his  own  cattle  agisted  by  him,  whose  interest  at  the  best 
was  of  so  very  limited  a  nature.     Upon  these  grounds,  not 
impeaching  the  principle  of  Crosby  v.  Wadsworth{a\  but 
deciding  on  the  additional  facts  in  this  case,  we  think  this 
incident  in  the  contract  does  not  alter  its  nature^  and  the 
objection  founded  on  the  statute  will  not  prevail.     This 
flMkes  it  unnecessary  to  consider  the  other  points,  and  the 
mle  will  be  discharged. 

Rule  discharged. 

(a)  6  East,  60S. 
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183D.  '  •    •      •       /: 

Ran  DELL  V.  Whbblb. 
A  sheriffs      Case.    The  declaration,  stated,  that  one  JL  TAmtoi. 

not  liable,  un-  ' 

der  the  Uni-     heretofore,  to  wit|  on  &g«,:  was  iodebted  to  the  plaintiff  in  a 

ceM^Act  for^  '^'^S^  '^"^  ^^  moiiey;  exceeding  SO/,  to  wit  the  sum  of  50/. 
neglecting  CO  &c.,  and  be  the  said  .R.  r/ioma«  being  ao  indebted,  the 
capias  ad  re-  plaintiiFlbr.the  vecovery  of  his  debt  after^Hrards,  lo  wit,  oo 
spondendum     ^^  g^ed  ^^t  of  his  mwcst/s  Court  of  King's  .Bench  at 

within  the  .  -^      ^^  •  •  •  • 

tour  inoiichs,  Westminster  in  the  county  of  Middlesex,  against  the  said 
damngeTc^-**^  jB-  Thomas  a  capias  ad  respondenduoi,  (setting  out  the  writ 
cme;  and  #e/;i-  and  the  indorsement,)  directed,  to  the  sheriff  of  Beskshire. 
in  no  case  lia-  ^^^  whkcb  ssid  wvk  SO  indowed  afterwards,  to  wit,  on  the 
ble,  unless  it  day  and  yearifirst  aforesaidyr-was  delivered  Co  the  defendant, 
he  has  been  who  then,  and  from  thence  hitherto  hath  been  and  was  and 
default^'^wh^i^  still  is  sheriff  of  the  county  of  Berks,  in  due  fbrm  of  law  to 
the  writ  was  be.executed.^*  And  tbe  plaintiff  saith,  that  the  said  R. 
either  on  Vis  Thomas  at  the  'time  lof  the  (delivery  of  the  said  writ  to  the 
being  ruled  to  defendant^  so  being   such: 'shcriffn  as  afovesaidyand' £ro«i 

return  or  at 

the  expiration  thence  hitherto  was  within  the>kaid  sheriff-Vibailiwick,  and 

of  the  four  ii^g  defendant,  as  such- <  sheriff,^ >  at  any  time  dtnring  that 

Therefore  period  could  and  might  and  ought  to  have  taken  andvar« 

Tadm!  nlfeg'ed'  '^^^^^  Uie.said  R.  Thomas^  by::virtueiof;.  the  said  writ  at  the 

that  a  writ  of  suit  of  the  plaintiff*  if  he  would  so  have  done,  whereof  the 

spondenduin  "^^  defendant  duriug>>all  that  (time*  had  notice.     And  that 

was  delivered  before  ti^e  .  Gomouencemcnt  of . .  this  suit,  and  after  tlie  deli- 

lo  the  sherm,  r     i  •  • 

to  be  executed  very  of  the  said  writ  as  aforesaid  to  the  defendant,  so 
and^Tnt  tl  -  '  being  and  as  such  sheriff  as. aforesaidv  to  be  executed,  more 
sheriff  did  not  than  a  reasonable,  time  had  elapsed  for  arresting  and  taking 
reasonable  ^''^  '^'^  M.-Uiomos  under  and  by  virtue  of  the  said  writ. 
time,  and  that  Yet  the  now  defendant,  iK>t  regarding  tlie  duty  of  his  said 
cause  bail  to    office,  but  coutriving  and  intending  wrongfully  and  unjustly 

be  put  in  ac- 
cording to  the  exigency  of  the  writ,  whereby  the  plaintiff  was  injured  and  likely  to  lose 
his  debt : — Held,  that  the  action  wns  not  maintaihable,  as  it  was  consistent  with  the 
facts  alleged  that  the  sheriff  might  have  arrested  R,  T.  alter  the  negligence  averred,  iO 
as  to  enable  the  plaintiff  to  have  proceeded  with  his  original  action  as  speedilj  as  if  tbt 
sheriff  had  made  the  arrest  on  the  first. opportunityw 

If^the  sheriff  neglects  to  arrest  when  he  has  an  opportunity,  he  has  still  eight  days  to 
put  in  bail|  as  if  he  had  actually  arrested,  and  permitted  an  escape. 


Randell 


AFTER  TRINITY  TERM,  II  VICT*  603 

to  injure  the  plaintiff,  and  to  delay  and  hinder  him  in  and         1839. 
'  from  the  recovery  of  his  debt  as  aforesaid,  hath  not  at  any 
time,  although  often  requested  so  to  do,  taken  or  caused  to  v, 

be  taken  the  said  R.  Thomas,  as  by  the  said  writ  he  was  ^"eble. 
commanded,  but  therein*  hath'. wholly  failed  and  made  dc« 
fanit,  and  hath  wilfully  suffered  and  permitted  divers  often 
and  convenient  opportunities  and  occasions  of  •  and  for  ar- 
resting and  taking  the  said  Rk  Thomm  under  and  by  virtue 
of  the  said  writ  to  escape  and  pass  by^  and  the  said  K. 
2*komat  did  not  cause  special  bail  to  be  put  in  for  him  in 
tbe  said  action  in  the  said  Court  of  our  said  lord  the  king 
according  to  the  exigency  thereof,  or  otherwise  observe  the 
requisition'  of  tbe  said  writ,  but  therein  wholly  failed  and 
made  defaalt,  whereby  the  plaintiff  hath  been  and  is  greatly 
injured  and  delayed  in  the  recovery  of  his  aforesaid  debtj 
and  it  likely  to  lose  tbe  aame.  t  And  thereby  also  the  plain- 
tiff bath  loat  and  been  deprived;  of  the  means  of  recovering 
bia  costs  and  charges  by  him  >  paid,  laid*  out  and  expended 
and  incuFred  in-^and  about  1ms  said  'Suit  ao  comaienccd  and 
prosecuted  against  the  ssidll,  Thomas  as  aforesaid^  amount- 
ing together  to  a  large  sumi  of  money,  to  wit,  the  sum  of 

Plea:  that  the  plaintiffs  ought  notvfurther  to  mamtain  his 
said  action  against  tbe  defendanty  because  he  says,  that 
before  tbe  expiration  of.  four. calendar  nionths  froih  the 
date  oC  the  said  writ,  and  before' the'  defendunt  bad  >  been 
required  to  iseturn  the  said'Writ  by  order  of  the  said  Courts 
or. by  any  judge  thereof'  or  otherwise,  te  wit/  on  the  ]5th 
day  of  June  in  the  year  of  our  Loid  1837,  by  a -certain 
order  of  the  Honourable  Mr.  Jiistice  Cokridge,  then  being 
one  of  the  justices  of  the  said  Court  of  King*s:  Bench^  made 
in  tbe  action  brought  and  prosecuted  by  the  now  plaintiff 
against  the  said  i{.  Thomas,  dated  the  day  and  year  last 
aforesaid,  it  was  amongst  other  things  ordered,  with  the 
consent  of  the  attomies  on  both  sides  in  tbe  said  cause,  and 
tbe  plaintiff  for  certain  valuable  considerations  undertook, 
promised  and  agreed  with  tbe  said  R.  Thomas  not  to  exe- 
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1839.  Gute  or  require  the  execution  or  return  of  the  said  writy  and 

''-^^^^^  waived  and  dispensed  with  the  execution  and  return  thereof 

V,  by  the  now  defendant,  at  such   sheriff,  and  wholly  dii- 


WaxBLE.     charged  the  defendant  therefrom,  whereby  and  by 

whereof  and  the  procurement  of  the  plaintiff,  and  accord- 
ing to  the  course  and  practice  of  the  said  Coaurt,  the  de- 
fendant was  hindered,  prevented  and  discharged  thenceforth 
whilst  the  said  writ  was  in  force,  from  taking  or  causing 
to  be  taken  the  said  jR.  Thoma§,  as  by  the  said  writ  he 
was  commanded,  and  it  from  thenceforth  became  unneces- 
sary and  improper  for  the  said  now  defendant  or  the  aid 
IL  Thomas  to  cause  special  bail  to  be  put  in  for  the  said 
M.  Thomas  in  the  said  action,  according  to  the  exigency 
thereof*  or  to  otherwise  observe  the  requisition  of  die  said 
writ,  and  the  defendant  and  R.  Thonuu  were  by  the  means 
and  procurement  of  the  plaintiff  from  thenceforth  wholly 
hindered,  prevented  and  discharged  from  bo  doing  as  they 
might  and  otherwise  would  have  done.     Verification. 

Replication:  That  after  the  delivery  of  the  said  writ  in 
the  declaration  mentioned,  duly  indorsed  according  to  law 
in  that  behalf,  to  wit,  as  in  the  declsration  is  in  that  behalf 
mentioned,  to  him  the  defendant,  to  be  executed  as  therein 
alleged,  and  before  the  said  expiration  of  four  calendar 
months  from  the  date  of  the  said  writ  in  the  plea  men- 
tioned, to  wit,  from  the  date  of  the  said  writ,  hitherto  the 
said  R*  Thomas  was  within  the  said  sheriff's  bailiwick,  and 
the  defendant  as  such  sheriff  at  all  times  during  that  period 
could  and  might  have  taken  and  arrested  the  said  R.Thonut$ 
by  virtue  of  the  said  writ,  at  the  suit  of  the  plaintiff,  whereof 
the  defendant  during  all  that  time  had  notice  as  in  declara- 
tion mentioned.  And  the  plaintiff  further  saith,  that  the 
defendant  having  wholly  neglected  and  refused  to  lake  and 
arrest  the  said  R.  Thomas  for  a  long  and  unreasonable  time 
after  he  had  such  notice  last  aforesaid,  he  the  plaintiff  com* 
menced  and  prosecuted  against  the  defendant  the  present 
action,  and  proceeded  to  declare  therein  against  the  now 
defendant  for  the  cause  in  the  declaration  and  in  this  plea 
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aforesaid.      And  tlie  plaintifF  forther  saith,  that  no  such         1839. 
order,  undertaking,  promise  or  agreement,  as  in  the  last 
plea  mentioned,  ever  was  made  until  afterwards  and  long  v. 

after  the  happening  of  all  the  matters  above  in  this  repli-     Whbble. 
cation  mentioned.     And  this  the  plaintiflf  is  ready  to  verify. 
General  demnrrer  and  joinder. 

Cowling  now  appeared  in  support  of  the  demurrer.  As 
no  action  lies  against  the  sheriff  upon  the  facts  which 
appear  in  this  declaration,  it  is  unnecessary  to  consider 
the  plea.  Before  the  Uniformity  of  Process  Act,  the 
return  day  to  the  writ  of  capias  was  fixed  in  the  writ  itself, 
and  the  sheriff  was  not  liable  till  the  return.  NoW  the 
sheriff  has  four  months  wherein  to  execute  the  writ^  and  he 
is  not  liable  till  the  expiration  of  that  time,  unless  he  has 
been  ruled  to  return  the  writ  at  an  eariier  period  and  made 
defaolt.  It  is  quite  clear  by  the  old  law/  that  it  was  suffi- 
cient if  the  sheriff  brought  in  the  body  on  the  return  day  of 
the  writ  on  mesne  process,  and  therefore  he  was  not  liable 
for  an  escape  before  that  day,  though  on  writs  of  execution 
it  was  otherwise :  Hawkins  v.  Plomer  (a).  But  the  Uni- 
formity of  Process  Act  (2  Will.  4,  c.  S9,)  has  made  no  dif- 
ference in  the  sheriff's  responsibility,  as  Lord  AbittgerCB. 
observed  in  Brwon  v.  Jarvis{b).  That  case'  probably 
will  be  relied  upon,  and  it  will  be  said  that  the  sheriff  was 
bound  to  arrest  within  a  reasonable  time.  But  that  also 
was  the  duty  of  the  sheriff  before  that  act,  and  if  the  sheriff 
then  bad  neglected  to  arrest,  and  the  party  had  died,  he 
would  have  been  liable.  Pa§terne  v.  Hanson  (c)  shews 
that  it  was  the  duty  of  the  sheriff  to  arrest  on  the  first 
opportunity,  and  that  it  was  only  the  ^  Hen.  6,  c.  9,  which 
allowed  him  to  let  the  prisoner  ont  on  bail.  But  whether 
the  sheriff  took  bail  or  not,  permitted  an  escape,  or  neg- 
lected to  make  the  arrest,  he  was  never  liable  if  he  pro- 
duced the  body  at  the  return  day  of  the  writ,  Atkinson  v. 

(a)  2  W.  Bl.  1048.  (c)  2  Saund.  59. 

(b)  1  M.  &  W.  704. 
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MaNersan{a)i'  P^f^fif^'^'  Plimbtneijb),  Set^at'  Wit* 
liawh'  note (e)y  iPosterm  vi  Hamonif^i'' The  giiemuK^ 
complained 'of  (in  the  deciaratiM'  \^  that  ^Vhomm  did  not 
put  jin  bail  according  to'thefejugency^^ftbewrity  but  the 
exigency  of  the  writ  must  mean* either  the  return  day  or 
the  arrest^  and  here  there  had  been  no  arreat.  -  Theaheriff, 
therefore,  liot  having'  been  ruled/had  the  whole- of  the  four 
months  in  which  to  make^the  arrest.  •  Supposing' even  that 
he  hatd-made  the  arreiM,  vlvA  h^d  pertHitted  an^'^stope,  he 
wovld'bave  had  eiglit  days  duritog  tvhich  to  put  in  bail; 
therefore;  ^ven*if  th^  neglect  to' 'make  the  arrest  h  equi?a- 
lent  (o  an  escape,' the  defendant  had  eight  daysia  which 
either  to  recapture  >6r  ta  pitt  i^i  bail;  the  action  therefore,  at 
alleaeilts^  is-  brouglitloo  sooui'  BroVi>n'w.\Jikrti${€){Afkn 
from  the  present  case;  fof  tb^re  fe^veason  of  the  default  of 
the'eheriff  ii»  nulking'the  anrdsty'^fipevial^idaOM^' il«^ii»: 
ciRttd^iWhiob  the  Court  thought  suffibknt  gi^bund  forthb 
actfoR;>'*iil«d  there  a^so<^it"i^a8«verre^y  tfaat'eighc'days  bad 
elapstd-aSlerihe  tiule-  whed ' the  sheriff 'tti(gbt  have^  m^ 
the  .arrest!  .-"i^   i.,)..!^;- j'*  ^i  i'<<i .« .  ij  ip;  t.i    :■  i  ..>■> 

Bere^  contrd.  The  argument  urged  to*day«  that  tbe^tlb^ 
riif  has  four  months  in  which  to  make  the  arrest^  was  also 
uigedilNMi  'Unsuccessfully  in\£ro«>)iv.\/tfn^ar(e).'  ThM<€ase 
is*  identical  ^fith'tbe  pfetfentvand(h^'dltt(s^bf'l!i6(rU>=ildi^^ 
C.  B^dariitg  tbeiargutnenVy'tbal^he^dutf^  of'th^ithdfiflF  wars' 
notftheved  by  the  late' act!,  wa^^'abaHdonewl  in  the  j\>dgment; 
TheKpoUrtither^'held;  I'lfaativistb^  doty  6f  the^h^iff  to 
arrest oit the  iiifMk)pfi6rtuiiity^he 'tan,  Ktidilf  he  does  tiotdb' 
SOI,  heisguitty^ofnegligeticei'f  '  A  distinctifoh  istfeikefa>  that 
ther0<9iiecial'  cfauiage  wks  ^11egefi;bUt  tt^e*  ground*  the  CouK 
took<was,t|]hati4|s  dahitige"\ds  alleged' afifd  not  detiied;  it 
must't»e  takenithatfdaiWage  had  Accrued.' 'So  here;'there  is 
an'allagalion  lof  'diimiige>ivhidh'lnu^'%e  taken^ii  if  it'bsci 


(a)  2T.R.  172. 


{d)  3  Saund.  59. 
(6)  2  B.  &  P.  S6.  (c)  1  M.  &  W,  t04. 

(c)  2  Wms.  Saund.  61  a,  n.  (4). 


Wheble. 
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been  proved.     But  it.is  aaid  the  plaintiffvshould  wak> eight        1839. 
days  before  he  comoiences.his  action^  .but  those  eight  days     ^^ 
are  to  be  reckoned  from*  theiftime  of  the  arrest,  and  here'         v. 
there  was  noarredt^therefoje  theiarguosentdoes  not  apply. 
[JPaiiesonJmi  If  the  sberifF  had  made  tlie  arrest^and  per- 
mitt^aBiescapeyhe  would  have  bad  eight  days  to  put  in 
bail,  then  how  can  you  make  it  worse  foriihitn  if  he  merely 
negiectito  arrea(ij  l-f  it  is  ca» tended- that  k  does  not  appeat 
by.thei.jdeclaratioii.iUiat  jeigbt  days  hadelaj^ed^  itabould 
bavqib^en  ppintediOUtonMapeoial  demunrer^  i.It  is  alsasakly 
that  the  plaintiff  oughliito.  have  .ruled  the  shanif.  to  Mtiif n 
the.writyiif  he.  wished  to  proceed :agaius);Mhifli»»  but  that 
arguioeiUsalsouwas  urg^d*. 'm  JSr,$wn. v.  Jarvis{a)»    So>al8o> 
in  Ji§Q9(^  v*  Humphrey  (b\  the^. sheriff) was  held  liable  f6r. 
not  having  aqldigoods:  under  a^eii/a/^uz^.-witbitti^  reasooa* 
ble,  time  bafoce  thjE^  tr^virn  jdayi.  although^ be. had  iml'  been 
rulad.to  retjuoKtbe,  )i^ril4.   Tl^.old  aMthorities  are  adipitted, 
beceus9.  .there,  thei  <  exigency  of .  the* .  wjpit .  was.  (tot  pooduoe  4he 
bodyi  at  the  ^xptum  iday^^   Now.  iit  is  toi  arrest  aspsomii as 
possible.    The  sheriff  therefore  is  in  default,  and,  the  cause 
of  action  having  once  vested,  the  subsequent  agreement  is 

in^matftfialf^iii    y   li-^    :iivni  <•>  •  nfijir:  -•:■  •.       .t. -tidi  »  ...-s-^< 
'■-ill.    "     '^     >  iii»:  'ill'     »/!r.«';   -.I   I i  till    .     ■  «     -.;ilfi«»iii  "'rul  r>:       \"  * 

f.(^wJing  in  reply^  Jficobi^VkMutnphrejfib^'n  an>antbQrity 
foTjlhe  d^fendantif^  thatiWaSiauiaction,  agaihst  tlioAheriff^ 
aod  it  ivaa.not  brought  till  ^ter  t|^  seturn  day  of  the  writ, 
mkd-,  Air^toHiV.  DavUO^)*  teeiiaa  .tio  liave  proceeded  upon 
the  samegrpund*  .  iSo  here  Hia  admitted  .that^  if  the  plaiu- 
tiff  bad  waitedi>ti|lt/th!e.,e;»piration  of  itbe^  four  months,  and 
tb^i  defeQdant  .had  jthen  not  produced,  the /.bpdyipr' put  in 
bail,,  he  .wpuld  have,  bieefi  liable*  'Jf  the  sheriff  be  supposed 
to  be  guilty  of  )^<:hQ9»  it  is  always-,  in  the  plaintiff's  power 
to  copipel.a  return j, ,  A«. against  the>:  sheriff^  the  neglect 
tQ5  arrest  nHiat  be  considered  equivalent,  to  an  arrest,  and 
therefore  in  each  case  he  would  have  eight  days,     [LiltU" 

(n)  1  M.  &  W.  T04.  (c)  9  Bing.  740. 

lb)  9  C.  &  M.  413. 
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Ramdsix 

V. 

Wheiilb. 
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dale  J.  The  dedaratioa  does  not  aver  that  the  writ  was  de- 
livered'to.  the  defendant  to  be  executed  within  £Mir  months 
of  its  issuing.  Bere.  That  is  admitted  by  the  plea.  Lord 
Denman  C.J.  cited  Williams  v«  Moityn(a)J] 


Cur.  ado.  tmU. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court — There  are  many  defects  in  this  declaratioo.  It  is 
not  sUlEited  that  the  writ  was  delivered  to  the  eheriflF  within 
four  calendar  months  from  the  nsoing-  That  perhaps  is 
matter  of  special  demurrer  only.  Again,  it  is  not  itated 
that  the  sheriff  was  guilty  of  any  negligence,  more' than 
eight  days  before  the  commencement  of  the  suit;  Now 
if  the  original  defendant  had  been  arrested  and  let  go  with- 
out bail  or  deposit,  still  bail  above  might  be  put  in  within 
eight  days  from  the  arrest,  and  no  action  wonld  lie  against 
the  sheriff  until  after  these  eight  days.  So  liere,  if  the 
plaintiff  means  to  say  that  the  neglect  to  arrest  when  he 
might  is,  as  agamst  the  sheriff^  equivalent  to  an  arrest  and 
escape^  yet  if  bail  were  pat  in  within  eight  days  finom  inch 
negligence,  it  would  be  good.  The  declaration,  tberefom, 
ought  to  have  shewn  that  eight  days  had  elapsed  without 
bail  being  put  in  before  the  commencement  of  the  anit.  It 
is  indeed  alleged  that  the  original  defendant  did  not  put  in 
bail  according  to  the  exigency  of  the  writ,  and  perhaps  that 
might  be  sufficient  on  general  demurrer,  which  Aisis. 
Again,  no  damage  is  stated,  unless  some  legal  damage 
necessarily  results  frbm  the  neglect  of'  the  sheriff.  We  do 
not'  think'  that  any  such  damage  does  necessarily  resalt 
Consistently  with  all  that  is  stated  in  this  declaration,  the 
sheriff  may,  afier  a  reasonable  time  had  elapsed  and  afiet 
his  negligence,  have  arrested  the  original  defendant,  and  the 
plaintiff  may  have  been  able  to  prosecute  his  action  and 
bring  it  on  to  trial  quite  as  soon  as  if  the  sheriff  had  a^ 
rested  on  the  first  opportunity.     We  agree  with  the  case  of 

(a)  7Dowl.  P.C.  38. 
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Brown  v»  Jarvi$  (a),  that  it  is  the  duty  of  the  sheriff  to 
arrest  the  party  od  the  first  opportunity  that  he  can,  but  we 
alao  agree  with  the  Court  in  that  case,  that  some  actual 
damage  must  be  shewn  in  order  to  make  the  negligence 
of  the  sheriff  in  that  respect  a  cause  of  action,  and  none 
such  is  shewn  on  this  declaration ;  on  default  made  after 
the  writ  is  returnable  some  legal  damage  necessarily  arises, 
because  a  new  writ  is  necessary.     On  this  ground  we  think 
that  judgment  must  be  given  for  the  defendant.     But  we 
bare  also  great  doubt  whether  it  is  not  necessary  to  shew 
that  the  writ  was  returnable,  and  some  default  made  when 
so  returnable.     Formerly  the  return  day  was  fixed  in  the 
writ  itself*    Now  it  is  fixed  either  by  the  fact  of  its  being 
executed,  or  by  an  order  of  a  judge,  or  by  lapse  of  four 
calendar  months.     It  was  the  duty  of  the  sheriff  under  the 
<dd  process  to  arrest  the  defendant  on  the  first  opportunity 
as  much  as  it  is  tiow,  and,  though  no  action  would  lie  till 
after  the  return  day,  because  the  sheriff  havmg  neglected 
his  duty  once  might  still  repair  that  neglect  by  arresting  the 
defendant,  and  having  him  ready  at  the  return  day,  yet  be 
rao  the  risk  of  being  able  to  do  so  after  once  having 
neglected.    So  now,  having  once  neglected  his  duty,  yet^ 
if  on  being  called  on  to  return  the  writ  he  chose  to  retlim 
cepi  corpus,  and  to  put  in  bail  within  eight  days  from  that 
retunij  it  may  be  very  doubtful  whether  any  action  would 
lie.     The  sheriff  ought  undoubtedly  to  arrest  as  soon  as 
possible,  and  so  make  the  writ  returnable  as  soon  as  pos*:* 
sible^  and  return  it,  but^  if  he  does  not,  the  plaintiff  has 
the  me^ns  of  making  the  writ  returnable,  and  obtaining  the 
fruit  of  it,  by  bail  being  put  in,  or  if  not,  by  an  action  against 
the  sheriff.    Again,  it  is  quite  consbtent  wiUi  all  that  is 
stated  in  this  declaration,  there  bemg  no  avermoit  of  the 
writ  being  returnable,  that  the  sheriff  may  have  taken  a 
dbposit  of  the  money  without  actually  arresting,  and  so 
there  may  be  no  breach  of  duty  at  all.     However,  as  this 
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1889. 


Ravdell 

V. 

Wbeble. 


(a)  J  M.  &  W.  704. 


CASES  IN  THE  QUEEN's  BENCH» 


39.        objection  was  taken  in  Brown  v.JarvU{a\  and  did  not 
prevail,  we  do  not  decide  upon  any  sach  doubt* 


N'DELL 

V. 
HEBLE. 


Judgment  for  the  defendant  (i). 

{a)  1  M.  &  W.  704.  and  mode  in  which  a  defendant 

{b)  See  1  &  2  Vkt,  c.  1 10,  s.  3,      may  be  now  arrested  on  mesne 
and  the  schedule  as  to  the  cases      process. 


Friday,  The  QuEEN   r.   JoiINSON. 

June^UL 

Under 5&C  G REAVES,  in  Hilary  term»  1838,  obtained  a  rule  to 
B.  114  the  '  shew  cause  why  an  order  made  in  July,  1837,  by  Coleridge 
treasurer  of  a  J,  as  one  of  the  judges  of  assize  for  the  county  of  Hereford, 
make  an  order  ^"^  appointing  a  barrister  to  arbitrate  in  a  dispute  which 
upon  the  haj  arisen  between  the  justices  for  the  said  county  and  the 

council  of  a  •      r    i         •  i    • 

borough,  hav-  council  of  the  city  and  borough  of  Heraford,  respecting 
ing  a  separate  ^^  account  made  and  sent  by  the  treasurer  of  the  county  to 

Court  of  Quar*  ...  . 

ter  Sessions,  the  said  council,  for  the  costs  of  maintenance  in  the  gaol  of 

arising  out^of  ^^^  ^^*^  county  of  certain  offenders  therein  named,  com- 

the  punish-  mitted  from  the  city  of  Hereford  for  trial  at  the  assize  for 

maintenance  ^^e  said  county,  from  the  1st  of  January  to  the  1st  of  July, 

of  offenders  J  837,  should  not  be  quashed,  and  the  award  and  all  other 

committed  for  .  ^ 

trial  to  the       proceedings  had  thereon  be  set  aside, 
from^^he  bi^*       The  order  of  the  learned  judge  purported  to  be  made- 
rough:— Held,  uuder  and  by  virtue  of  5  Geo.  4,  c,  85  and  5  &  6  Will.  4^ 
appIied^tVprU  ^^  ^6,  s.  114,  on  the  application  of  the  treasurer  of  the 
soners  com-      said  county,  and,  by  consent  of  the  parties,  directed  the 

mitted,  in  the        ,  .  •  n      i      r  '    i 

first  instance,  arbitrator  to  state  specially  the  facts  as  to  tbe  commitmentii 
to  the  borough  ^f  ^|,g  g^jj  several  prisoners  in  the  said  account  mentioned, 

gaol  before  ■^,  . 

trial,  and,  of-  and  as  to  the  mode  in  which  they  were  transferred  from  the 
the  iTssizes'  P"8on  for  the  said  city  or  borough  to  the  prison  fpr  the  said 
committed  to  county,  and  all  other  matters  touching  the  same,  in  order 
prfson,"iVexe-  ^^^^  ^'^^  opinion  of  the  Court  of  Queen's  Bench  might  be 

cution  of  their 

sentences,  and  that  the  council  was  liable,  although  there  was  no  contract  in  fottfi 
under  5  Geo.  4,  c.  85,  between  the  county  and  borough  justices,  for  the  roaintenance  of 
such  prisoners. 

Held  also  that  the  council  was  liable  not  only  for  the  expenses  of  the  food,  dothiiif 
and  punishment  of  such  prisoners,  but  for  a  proportionate  share  of  the  general  espenfei 
of  the  county  gaol. 
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taken  on  the  same,  and,  further,  to  find  the  sum  which 
ought  to  be  paid  for  the  maintenance  of  .each  person  per 
week  in  the  said  county  prison  by  the  council  of  the  said  «. 

borough.    The  arbitrator,  after  reciting  the  said  order,  pro-     Johnsow. 
ceeded  thus:— 

Firstly,  I  do  find  that  for  several  years  before  and  until 
the  27th  June,  1836;  a  contract  had  been  made  and  existed 
between  the  justices  of  the  peace  of  the  city  of  Hereford 
and  the  justices  of  the  peace  of  the  county  of  Hereford  for 
the  support  and  maintenance  at  5s,  a  head  per  week  in  the 
gaol  or  house  of  correction  of  the  said  county  of  any  pri- 
soners committed  thereto  from  the  city  aforesaid,  pursuant 
feD  the  statute  5  Geo.  4,  c.  85,  intituled  ''An  Act  for  amend- 
ing an  Act  of  the  last  Session  of  Parliament  relating  to  the 
Building,  Repairing,  and  Enlarging  of  certain  Gaols  and 
Houses  of  Correction,  and  for  procuring  Information  as 
to  the  State  of  all  other  Gaols  and  Houses  of  Correction 
in  England  and  Wales/*  which  contract  was  put  an  end  to 
on  the  said  27th  June,  18^5,  and  during  that  period  and 
from  thenceforward  until  the  passing  of  the  statute  5  &6 
Wm.  4,  c.  76,  intituled  ''An  Act  to  prdvide  for  ihe  Muni- 
cipal Corporations  in  lEngland  and  Wales,'^  prisoners  in- 
tended to' be  ti-ied  at  the  assized  have  been,  in  the  first 
instance,  committed  to*  the  city'^risoh,'ahd  at  the  assize^ 
have  been  taken' into  the ~sTirre  hall, 'and'  tliere,'  as  soon  as 
a  bill  against  them  was  founds  delivered  by  the  gaoler  of 
ihe  city  prison  to  die  gaoler  of  the  cbunty  prison,  and  in 
case  ((If  cbtiviction'^h^y'h&ve  iWv4Wabf^  h'c^ii  coniftlitted  to 
tfae'6)utity'|p'ri86n'or  Wouse  of  corre^tlofr.  "The  same  prac- 
ti<j^  hi)i  beeti  jiiirsiied  \vitTi  regarlcl'td  tWi  prisoners' touching 
whom  the  present  question  arises'.' '  These ''prisoners  were 
seV'erdily  committed 'to  the  city  prison  for  trial  d't  the  assizes 
for  the  couWty,  ahd  artef  cont^iirtl8n' *vl''ere'icornhiitted,  in 
exetntibn  of  their  sentences,  to  the 'county  prison,  and  the 
charges  in  que&tioQ  are  in  .respect  .pf  tht^ir  imprisonment 
therein  iihder  the  cir(;um8tances  above  stated.  Those 
chat|;ea  are  made   upon  a  calculation  of  the  proportion 
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1839.        which  the  expense  of  each  prisoner  bears  to  the  total  ei- 
^^^■^^^"^^      penses  of  the  gaol  on  the  average  of  one  year,  as  set  forth 
9.  in  the  paper  marked  "  A.^  annexed  to  this  my  award,  and 

Johnson,  Jj  being  agreed  by  the  parties  that  the  order  of  the  trea- 
surer marked  *'  B./'  hereunto  annexed,  shall  have  the  same 
effect  as  if  it  were  an  order  for  the  costs  of  the  mainte- 
nance and  punishment  of  the  prisoners,  and  not  of  their 
maintenance  only;  I  do  6nd  and  award,  that,  if  the  council 
of  the  city  or  borough  of  Hereford  are  by  law  liable  in 
respect  of  prisoners  committed  to  the  county  gaol  io  manner 
hereinbefore  stated ;  and  if  it  is  considered  that  the  said 
council  are  liable  for  the  proportion  of  each  of  such  pri- 
soners to  the  general  expenses  of  the  gaol,  then  that  the 
sum  of  Os,  a  week  for  each  of  such  persons  ought  to  be 
paid  by  the  said  council  to  the  treasurer  of  the  said  county, 
but  if  it  is  considered  that  the  said  council  are  liable  only 
for  the  personal  expenses  of  such  prisoners,  that  is,  in 
respect  of  their  clothing,  such  wear  and  tear  of  furniture,  ^ 
punishment,  and  such  other  expenses  as  are  a  charge  tipoa  ^ 
the  gaol  directly  and  solely  occasioned  by  their  imprison- 
ment therein,  then  I  find  and  award,  that  the  said  coonciP 
ought  to  pay  to  the  said  treasurer  the  sum  of  5s.  a  week  fo  m 
each  of  such  prisoners."  (a) 

(a)  The  5  Geo.  A,  c.  85,  s.  1,  any  prisoners  committed  theretc»y 
enacts,  '^  That  it  sliall  be  lawful  from  such  city,  town,  boitHigli,  povt 
for  the  justices  of  the  peace,  or  or  liberty,  provided  that  no  sac6 
any  two  of  thera,  or  for  other  per-  contract  be  entered  into  by  any 
sons  having  the  government  or  or-  justices  of  the  peace  ofanycountf, 
dering  of  any  gaol  or  house  of  cor-  riding  or  division,   withotit  an  or- 
rectiou  in  any  city,  town,  borough,  der  for  that  purpose  being  made 
port  or  liberty,  to  contract  with  at  some  general  or  quarter  ses- 
the  justices  of  the  peace  having  sions,  or  gaol  sessions,  having  jo- 
authority  or  jurisdiction   in  and  risdiction  in  that  behalf,  nor  bj 
over  any  gaol  or  house  ofcorrec-  the  justices  or  other  persons  \xv 
tion  of  the  county,  riding  or  divi-  ing  the  government  of  the  prisoo 
sion,    wherein    or   wlicreto  such  of  any  such  city,  town,  borougb 
city,  town,  borough,  port,  or  liberty  port  or  liberty,  without  an  ordr 
is  situate  or  adjacent,  or  with  any  for  that  purpose  being  made  at  t' 
two  of  them,  for  the  support  and  sessions  thereof;  and  eveiy  sr 
maintenance  in  such  last-mention-  contract  may  either  be  perpef 
ed  gaol  or  house  of  correction,  of  or  limited  to  a  certain  ten 
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The  paper  marked  "  A./'  and  referred  to  in  the  awards  was 
headed^ ''  A  Statement  of  Expenses  of  the  Hereford  County 
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years,  as  the  parties  shall  mutually 
ap«e;  and,  during  the  existence 
of  such  contract,  every  prisoner 
who  would  otherwise  be  confuied 
in  the  gaol  or  house  of  correction 
of  the  city,  town,  borough,  port  or 
libeitj  fo  contracting,  may  be  law- 
fully committed  or  removed  to 
and  confined  in  the  gaol  or  house 
of  correction  so  receiving  him  or 
her  under  such  contract;  and  all 
pctBoners,  so  confined  by  contract, 
whether  before  or  after  trial,  shall 
he  subject  in  all  matters  and 
ikdngi  to  the  same  rules  and  regu- 
buioos,  as  if  they  were  committed 
thereto  by  any  of  the  justices  of 
the  county,  riding  or  division;  and, 
if  committed  before  trial,  shall  be 
triable  and  tried  in  the  same  man* 
ner  as  if  their  offences  had  been 
committed  in  a  part  of  the  county, 
riding  or  division  not  within  die 
dty,  town,  borough,  port  or  liberty 
hoax  whence  such  prisoners  shall 
come  ;  save  only  that,  if  the  gaol 
or  house  of  correction  so  receiving 
under  a  contract  a  prisoner  com- 
mitted for  trial,  shall  be  situate 
within  two  miles  of  the  usual  place 
of  trial  of  the  city,  town,  borough, 
port  or  liberty,  wherein  the  offence 
charged  against  such  prisoner  shall 
be  alleged  to  have  been  com- 
mitted, it  shall  be  lawful  to  try 
•nch  prisoner  in  the  manner  here- 
tofore accustomed,  and  for  the 
magistrate,  or  other  proper  ofiicer, 
of  such  city,  town,  borough,  port 
or  liberty,  to  direct  the  removal  of 
such  prisoner  for  trial,  and  to  do 
all  other  acts  necessary  for  such 
trial  or  consequent  thereon." 


Sect.  2  enacts,  "  That  the  mo- 
nies to  be  paid  under  any  such 
contract  as  aforesaid  shall  be 
raised  in  the  same  manner  as  mo- 
nies for  defraying  the  expenses  of 
the  gaol  or  house  of  correction  for 
which  a  substitute  shall  be  pro- 
vided under  such  contract;  and 
where  such  expenses  are  not  wholly 
defrayed  from  the  same  fund,  and 
there  shall  arise  a  difference  of 
opinion  between  the  parties  inte- 
rested in  the  several  funds  applica- 
ble to  the  several  purposes  of  the 
prison,  as  to  the  proportion  in 
which  those  funds  respectively 
shall  contribute  to  the  sum  to  be 
paid  to  the  county,  riding,  or  divi- 
sion, for  the  use  of  its  prison,  and 
such  difference  shall  not  be  ad- 
justed by  agreement  between  them- 
selves, it  shall  be  lawful  for  either 
of  such  parties  to  apply  to  the  jus- 
tices of  assize  of  the  last  preceding 
circuit,  or  the  next  succeeding  cir- 
cuit, or  to  one  of  such  justices,  who 
shall,  by  writing  under  their  or  his 
hands  or  hand,  nominate  a  barris- 
ter at  law,  not  having  any  interest 
in  the  question,  to  arbitrate  be- 
tween the  parties;  and  such  arbi- 
trator may,  if  he  shall  see  fit,  ad- 
journ the  hearing  from  time  to 
time,  and  require  all  such  further 
information  to  be  afforded  by  either 
of  the  parties,  as  shall  appear  to 
him  meet  and  necessary;  and 
shall  by  his  award,  in  writing,  de- 
termine the  proportions  in  which 
such  parties  shall  contribute  to- 
wards the  said  expenses ;  and  his 
award  shall  be  final  and  conclu- 
sive between  the  parties ;  and  such 

SS  2 
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Gaol,  from  Easter  1856  to  Easter  1837/'  and  consisted  of 
items  for  the  maintenance  of  the  prisoners,  and  the  general 
repairs  and  management  of  the  gaol. 

Sir  W.  fV.  Folleit  and  R.  V.  Richards  shewed  cause  (a), 
and  contended  that  the  judge  had  power  to  make  the  order 
of  reference  under  5  8c  6  WilL  4,  c.  76,  s.  1 14  (6),  aldiougfa 


arbitrator  shall  also  assess  the 
costs  of  the  arbitratioQ,  and  shall 
direct  by  whom  and  out  of  what 
fund  the  same  shall  be  paid.'* 

(a)  In  Michaelmas  term  last 
(Nov.  14th),  before  Lord  D^iiaMin 
C.J.,  Pattetony  Willianu  and  Cole- 
ridge Js. 

(6)  The  5  &  6  Will.  4,  c.  76, 
s.  1 14,  enacts,  **  that  the  treasorer 
of  every  county  in  England  and 
Wales  shall  keep  an  account  of  nil 
costs  arising  out  of  the  prosecution, 
maintenance  and  punishment,  con- 
veyance and  transport  of  all  offend* 
ers  committed  for  trial  to  the  auises 
in  such  county f  from  any  borough 
in  which  a  separate  Court  of  Quar- 
ter Sessions  of  the  peace  shall  be 
holden ;  and  the  treasurer  of  every 
such  county  shall,  not  more  than 
twice  in  every  year,  send  a  copy 
of  the  said  account  lo  the  council 
of  each  of  the  said  boroughs,  and 
shall  make  an  order  for  payment 
of  the  same  on  the  council  of  such 
borough;  and  the  council  of  every 
such  borough  shall  forthwith  order 
tl*e  same,  with  all  reasonable 
charges  of  making  and  sendingsuch 
account,  to  be  paid  to  the  trea- 
surer of  such  county  out  of  the 
boiough  fund;  and  in  case  any 
difference  shall  arise  concerning 
the  said  account,  it  shall  be  de- 
cided by  the  arbitration  of  a  bar- 
risteri  to  be  named  as  is  provided 


in  the  case  of  difiTerences  with  re- 
spect to  the  payment  of  moaici 
under  contracts  made  by  aodioritj 
of  an  act  made  in  the  fifth  year  of 
his  late  majesty  King  Geoige  the 
Ponrth,  intituled,  ^  An  Act  for 
amending  an  Act  of  the  last  Ses- 
sion of  Parliament,  relating  to  the 
Building,  Repairing  and  Enlaigmg 
of  certain  Gaols  and  Houses  of 
Correction,  and  for  procuring  Inftw- 
mation  as  to  the  State  of  all  other 
Gaols  and  Houses  of  Corredioa 
in  England  and  Wales  :*  Provided 
that  nothing  herein  contained  shall 
be  construed  to  alter  or  restrain 
the  powers  given  by  the  last-oeo- 
tioned  act,  of  contracting  with  the 
justices  of  the  peace,  having  au- 
thority or  jurisdiction  in  and  over 
any  gaol  or  house  of  correction  of 
the  county  wherein  or  where  such 
borough  is  situate,  or  whereto  it  is 
adjacent,  for  the  conveyance,  sup- 
port and  maintenance  iu  such  last- 
mentioned  gaol  or  house  of  cor- 
rection of  prisoners  committed 
thereto  from  such  borough,  save 
only  that  all  such  powers  shall, 
after  the  1st  day  of  May,  1836^  be 
vested  in  the  council  of  such  bo- 
rough, in  the  name  of  the  body 
corporate  whose  council  they  are, 
and  in  none  other;  and,  for  the 
purpose  of  making  such  contracts 
as  aforesaid,  the  council  of  such 
borough,  and    none   other^  shall 
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there  ^*as  no  contract  in  force  between   the  county  and         1839, 
borough  justices  under  5  Geo.  4,  c.  85,  and  cited  Rex  v. 
Clarke  {a).  Rex  v.  S/i€pherd{li),  and  Mercer  v.  Davi8{c)\    "    r. 
and  that,  as  the  borough  derived  benefit  from  the  gaol  gene-     Joh^soJ^* 
niliy»  it  was  bound  to  contribute  to  its  general  expenses. 

Maule  and  Greaves,  contr'A.  The  5  &  6  Will.  4,  c.  76, 
8.  1 14,  applies  only  where  prisoners  are  committed  for  trial 
from  the  borough  to  the  county  gaol,  and  they  cannot  be 
so  committed  unless  there  is  a  contract  under  5  Geo.  4, 
c.  85.  The  former  statute  speaks  of  prisoners  **  committed 
or  removed/'  and  the  latter  word  would  apply  to  prisoners 
committed  to  the  borough  gaol  for  trial,  and  removed  after 
trial  to  the  county  gaol :  but  the  recent  statute  uses  the 
word  "committed'^  only,  that  is»  committed  for  trial  to  the 
county  gaol.  The  prisoners  in  this  case  were,  in  fact, 
committed  to  the  borough  gaol,  and  not  removed  to  the 
county  gaol  until  after  trial.  They  then  referred  to  6  &  7 
Will.  4,  c«  105,  ss.  1  &  2,  and  on  the  second  point  con- 
tended that  those  expenses  only  should  be  charged  to  the 
borough,  which  would  have  been  saved  if  the  borough  pri- 
soners had  not  been  maintained  in  the  gaol,  and  cited  Rex 
V*  King$toihuponrHull(d). 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  (after  stating  the  facts  of  the  case)  proceeded 
tbaii: — ^The  question  is,  whether  the  above  mentioned  order 
be  valid  in  point  of  law,  having  been  made  under  the  au- 
thority of  5  j&  6  WW.  4,  c.  76.  Now  by  the  1 14th  section 
of  that  statute,  it  is  enacted  ^'  that  the  treasurer  of  every 
connty  shall  keep  an  account  of  all  costs  arising  out  of  the 

have  power  to  make  the  orders         (a)  5  B.  &  Aid.  665 ;  S.C.I  D. 
fequired  by  the  said  last-mentioned      &  R.  316. 
act  to  be  made  bj  the  justices  of         (6)  2  A.  &  £.  298;  S,  C.  4  N< 
the  borough  at  the  borough  ses*     &  M.  185. 
ffons.'*  (c)  lOB.  &C.  617. 

((/)  1  A.  &  £.  880,  n. 
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prosecutjoD^  maiotenance  and  punishmeDty  conYeyuice  and 
transport,  of  all  offenders  amunitted  for  trial  to  the  amza 
in  such  coutUi/t  from  any  borough  in  which  a  separate  Court 
of  Quarter  Sessions  shall  be  bolden  (which  is  the  case  with 
respect  to  the  said  city  or  borough  of  Hereford),  and  the 
treasurer  of  every  such  county  shall  send  a  copy  of  such  ac- 
count to  the  council  of  each  of  such  boroughs;'*  then  follows 
a  provision  of  the  nature  described  in  the  said  order,  under 
and  by  virtue  of  the  5  Geo.  4,  c.  85,  which  is  incorporated 
with  the  first  mentioned  act,  in  the  event  of  such  difference 
as  is  in  the  said  order  also  recited,  and  which  bad  actually 
taken  place.  Then  follows  a  provision  that  the  power  of 
contracting  by  borough  justices  with  county  justices  for 
care  and  maintenance  of  borough  prisoners,  under  this  said 
act,  5  Creo.  4,  c.  85,  shall  remain  in  force.  It  was  contended 
against  the  jurisdiction  to  make  the  said  order,  that,  inas- 
much as  generally  the  justices  of  the  borough  have  no  power 
of  committing  to  the  county  gaol,  and  further,  as  it  appears 
from  the  said  awaid  that  a  contract  between  the  borough 
and  county  justices  for  the  care  and  maintenance  of  borough 
prisoners  no  longer  exists,  the  treasurer  had  no  right  to  make 
the  claim  from  which  these  proceedings  originate.  We,  how- 
ever, think  that  there  is  no  inconsistency  in  the  provisions  of 
the  two  statutes,  and  that,  if  no  contract  be  made  or  in  force 
under  5  Geo,  4,  c.  85,  the  power  given  to  the  treasurer  of  the 
county  under  the  said  1 14th  section  of  5  8c  6  fVilL  4,  c.  76, 
may  well  be  exercised.  It  is  observable  also  that  the  ob- 
jection, which  we  are  noticing,  seemed  to  assume  that  the 
said  statute  was  applicable  only  to  cases  where  borough 
prisoners  are  committed  for  trial  to  a  county  gaol,  whereas 
the  language  is  "  committed  for  trial  to  the  assizes,"  and  we 
think  that,  without  any  violent  or  forced  construction,  we 
may  consider  prisoners,  who  (according  to  the  statement  ia 
the  award)  "  have  first  been  committed  to  the  city  prisoo 
and  thence  taken  for  trial  to  the  shire-hall  of  the  county 
and  in  case  of  conviction  have  invariably  been  committe 
to  the  county  prison  or  bouse  of  correction,"  as  fallir 
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within  this  descriptiou.  We  are  of  opinioD,  therefore^  that 
the  learned  judge  did  possess  jurisdiction,  and  that  his  order 
was  properly  made  accordingly. 

We  are  not  sure  whether  in  the  course  of  the  discussion 
any  objection  was  made  to  the  order,  except  that  which  we 
bave  already  noticed  and  disposed  of.  We  tliiuk,  however, 
that  the  larger  amount  of  weekly  charge  for  each  prisoner, 
*'  being  made  upon  a  calculation  of  the  proportion  which 
the  expense  of  each  prisoner  bears  to  the  whole  expenses  of 
the  gaol,"  is  reasonably  made,  and  ought  to  be  paid,  seeing 
that  the  borough  has  a  proportionable  share  of  the  benefits 
arising  from  the  whole  establishment.  The  consequence 
is  that  the  rule  must  be  discharged. 

Rule  discharged. 
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The  Queen  v.  Watkinson  (a). 

ColUO  warranto  information  against  the  defendant  for  act- 
ing as  chief  constable  of  the  division  or  wapentake  of  Stain- 
cliffe  with  Ewcross,  in  the  West  Riding  of  Yorkshire. 

Plea:  that,  on  the  2d  May,  1832,  the  office  of  one  of  the 
chief  constables  of  and  for  the  said  division  or  wapentake 
was  vacant  by  the  death  of  one  Wm.  Carr,  and  it  being 
necessary,  for  the  due  and  proper  rule  and  government  of 
the  said  division,  that  some  other  fit  person  should  be 
appointed  to  fill  up  the  said  vacancy,  and  no  appointment 
of  any  person,  having  been  made  at  any  tourn  or  court 
leet,  thereupon  on  the  day  and  year  last  aforesaid,  at  the 
general  quarter  sessions  of  the  peace,  holdeu  at  Ponte- 
fract  in  and  for  the  said  West  Riding,  before  &.C.,  the  said 
justices  then  and  there  at  the  said  general  quarter  sessions 
in  Court  duly  assembled,  did  appoint  the  defendant  chief 
constable  of  the  said  division,  in  the  place  of  the  said  JVm. 
Carr.  Averment,  that  the  defendant  was  sworn  in  and 
admitted,  and  took  upon  himself  the  execution  of  the  office. 

(a)  This  case  was  decided  during  term,  Majr  24th. 


The  appoint- 
ment  to  the 
office  of  higl) 
constable  of 
a  county  lies 
in  the  justices 
at  large,  and 
may  be  exer- 
cised by  the 
justices  at 
quarter  ses- 
sions, (where 
all  the  justices 
have  the  op- 
portunity of 
being  present 
and  voting,) 
but  not  at 
petty  sessions. 
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1839.  Replication:   Ist.  that  the  justices  at  the  said  quarter 

^'^^'^^      sessions  did  not  duly  appoint  the  defendant;  2d.  that  the 
The  Queen  •'     »* 

y^  defendant  was  not  duly  admitted;  3d.  that  on  the  99^ 

Watkimson.  August,  1831,  and  long  before  the  holding  of  the  quarter 
sessions  at  Pontefract  aforesaid,  at  a  special  sessions  of 
justices,  acting  within  the  said  division  or  wapentake,  dalj 
called  and  holden  at  Settle,  within  the  said  division,  for  the 
purpose  of  appointing  a  person  to  the  ofBce  of  chief  con- 
stable so  vacant  as  aforesaid,  one  C  Edmondson  was  bj  the 
said  justices,  at  the  said  special  sessions  assembled,  dolj 
appointed  chief  constable  in  the  place  of  the  said  Wm. 
Carr,  and  that  the  said  C  Edmondson  did  dulj  appear  at 
the  ensuing  general  quarter  sessions,  held  at  Knaresborough, 
in  and  for  the  said  West  Riding,  on  the  18th  October,  in 
the  year  aforesaid,  before  8cc.,  and  then  tendered  himself 
to  be  sworn  in  and  admitted,  but  the  said  justices  refused 
so  to  do,  and  respited  the  forthcr  hearing  of  the  application 
to  the  next  quarter  sessions  to  be  holden  at  Pontefract 
Averment,  that  at  the  Pontefract  quarter  sessions  the  jus- 
tices wrongfully  refused  to  swear  in  EdmondsoN.  The  4th 
and  .5th  replications  raised  the  same  question. 

The  rejoinder  joined  issue  on  the  1st  and  2d  replications, 
and  traversed  the  remainder. 

At  the  trial  before  Tindal  C.  J.,  at  the  York  summer 
assizes,  1835,  the  facts  stated  in  the  plea  and  3d  replication 
were  respectively  proved,  and  the  verdict  passed  for  tke 
crown,  subject  to  a  special  case ;  the  Court  to  direct  how 
the  verdict  should  be  entered. 

The  case  was  argued  in  Michaelmas  term  iast(n). 

Starkie  for  the  crown.  The  question  in  this  case  isi 
whether  the  election  of  a  high  constable  may  be  made  by 
the  justices  of  the  hundred  out  of  sessions,  or  whether  it 
should  be  made  at  quarter  sessions.  It  is  agreed  that  the 
right  of  election  exists  in  the  justices  at  large,  and  this  must 
be  cither  in  virtue  of  an  original  authority,  or  in  consequence 

(a)  Nov.  lOih  aod  14th,  before  Lord  Dmman  C.  J.,  PaUeKth  W^ 
liamt  and  Coleridge  Js. 
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of  powers  devolved  upon  them  from  the  disuse  of  the  1839. 
sheriff's  tourn,  where  it  would  seem  the  high  constable  was 
formerly  elected.  If  the  election  is  made  by  an  original 
authority  that  justices  or  conservators  of  the  peace  pos-  Watkinsoh. 
sessed,  it  is  clear  that  the  quarter  sessions  have  nothing  to 
do  with  the  matter,  for  constables  are  mentioned  in  the  sta- 
tute of  VVinton  (13  £(/fr.  1,  st.  2,  c.6),  and  it  is  not  till  many 
years  after  that  quarter  sessions  were  instituted  by  36  Edw, 
S,  8t.£,  c.  1 2,  and  12  JRic,  2,  c.  10.  The  first  statute  appoint- 
ing justices  of  the  peace  in  place  of  the  ancient  conservators, 
was  I  Edw.  S,  St.  2,  c.  16,  which  was  followed  by  4  Edw.  3, 
c.  2,  18  Edw.  3,  St.  %  c.  2,  and  34  Edw.  3,  c.  1,  but  none  of 
these  statutes  regulate  or  require  any  meetings  in  sessions. 
And  it  is  laid  down  by  Lambard,  b.  4,  c.  2,  p.  380,  and 
Cam.  Dig.  Justices  of  Peace,  (D  3),  that  if  a  number  of  jus- 
tices meet  together  they  may  hold  a  session,  although  not 
summoned  by  precept,  and  also  that  any  two  justices  might 
issue  a  precept  for  a  sessions,  which  no  other  justices  could 
supersede.  It  is  clear  therefore  that,  until  the  36  Edtc.  3, 
St.  2,  c*  12,  and  12  Ric.  2,  c.  10,  there  could  be  no  elections 
at  quarter  sessions.  It  is  suggested  by  Holt  C.  J.  in  Hex 
V.  Htwson  (a),  that  the  appointment  of  constable  was  for- 
merly exercised  by  the  conservators  of  the  peace,  which 
was  probably  the  case,  as  there  can  be  no  doubt  that  the 
high  constable,  like  the  petty  constable,  is  an  officer  at 
common  law.  It  is  true,  in  the  4  Inst.  267,  aud  2  JSale 
P.  C.  96,  the  origin  of  the  office  is  attributed  to  the  statute 
of  Winton,  and  Sharrock  v.  Hannemer{b)  is  an  authority  to 
that  effect,  but  other  authorities  shew  that  the  high  and 
petty  constable  have  equal  powers,  and  both  derive  them 
from  the  common  law ;  FUzh.  Just.  fo.  222  b,  CrompU 
JusL  fo.  145  b,  Hegina  v.  Wyatt  (c),  Regina  v.  Jennings  (d), 
Cam.  Dig.  Leet  (M  5) ;  and  in  RUson's  Office  of  Consta-^ 
ble,  p.  13  (2d  ed.),  a  writ  is  preserved  of  the  36  Hen.  3, 
by  which  it  is  provided, ''  that  in  every  hundred  there  should 
be  constituted  a  chief  constable,  at  whose  mandate  all  those 

(a)  13  Mud.  180.  (c)  2  Ld.  Raym.  1189. 

{b)  Cro.  Eliz.  375;  id)  11  Mod.  S15. 
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1839.         of  his  hundred  sworn  to  arms,  should  assemble  and  be 

^'^^''^^^      observant  to  him  for  the  doing  of  those  things  which  belong 

The  Queen  ,  •         /.    i       ,  •     »  tt      rm  ^ 

9.  to  the  conservation  of  the  king  s  peace«        1  he  statute  of 

Watkinsom.   Winton,  therefore,  which  mentions  high  constables,  only 

made  certain  alterations  in  their  duties,  and  required  two 

constables  to  be  elected  in  each  hundred,  where  there  was 

probably  only  one  before.     If  the  authority  to  elect  did 

exist  in  the  ancient  conservators,  by  whom  it  was  probaUj 

exercised  at  the  tourn,  the  duty  must  have  fallen  upon  the 

justices  at  large  when  the  tourn  came  into  disuse.    The 

court  leet,  which  was  derived  out  of  the  tourn,  is  still  in 

existencei  but,  if  that  court  also  fell  into  desuetude,  any 

duties  to  be  performed  there  would  have  to  be  exercised  by 

the  j  us tices .  In  the  Ca$e  of  the  Constables  of  Limington  (a), 

it  was  held  that  the  sessions  had  nothing  to  do  with  the 

election  of  constables  chosen  at  the  leet.     So  also  in  the 

due  of  the  Constable  of  Stepney  (6),  Williams  J.  said,  that 

justices  of  the  peace  were  to  elect  high  constables,  but  diat 

where  a  petty  constable  was  chosen  at  the  leet,  justices  of 

the  peace  had  nothing  to  do  with  it;  but  in  the  Case  of  the 

ViUage  of  Chorley  (c),  where  there  was  no  leet,  the  G>urt 

held  that  the  justices  had  jurisdiction  to  appoints  constable 

at  common  law,  and  in  Rex  v.  Hewson(d),  which  is  the 

same  case.  Holt  C.  J.  said  if  there  be  no  leet  at  all,  then 

you  must  go  to  the  sheriff's  tourn:  and  he  supposed  there 

might  be  some  lost  statute  giving  the  election  to  justices  in 

such  case.     The  justices  are  required  by  their  commission 

to  execute  all  the  ordinances  for  the  surety  of  the  peace, 

and,  as  by  the  statute  of  Winton  two  constables  were  to  be 

chosen  for  hundreds   for  certain  purposes,   the  election 

would  necessarily  fall  upon  the  justices.    The  34  Sl  S§ 

Hefu  8,  c.  26,  which  is  the  act  establishing  common  law 

judicature  in  Wales,  is  a  statutory  confirmation  of  the  right 

of  election  being  in  the  justices  at  large,  for  the  object  of 

(a)  2  Str.  798.  (c)  1  Salk.  175 ;  5.  C.  3  SalL 

(6)  1  Bulst.  174.  98,  as  Charley  ParM^n  case. 

((/)  13  Mod.  180. 
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that  atatate  was  to  assimilate  the  law  io  Wales  to  that  of 
England^  and  section  70  enacts  that  the  justices  of  the 
peace,  or  two  of  them  at  the  least,  shall  appoint  two  high 
constables  in  every  hundred,  and  clearly  does  not  require 
that  the  appointment  should  be  made  at  quarter  sessions. 

DaUon  also,  p.  46,  seems  to  consider  that  any  one  jus- 
tice may  appoint  high  constables,  and  adds  that  the  usual 
practice  was  either  to  appoint  them  at  quarter  sessions,  "  or, 
if  out  of  sessions,''  by  the  greater  number  of  the  justices 
of  the  division.  The  high  constable  being  the  immediate 
officer  of  the  justices  of  the  division,  it  is  fitting  that  they 
diould  have  the  appointment. 
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The  QuBEH 

V. 

Watkinsojt. 


Woriley  contri.  It  is  not  disputed  that  the  high  consta* 
ble  is  an  officer  at  common  law,  but  the  question  is,  whether 
the  justices  meeting  in  petty  sessions  are  entitled  to  elect  the 
high  constable,  independently  of  and  contrary  to  the  wishes 
of  the  justices  in  quarter  sessions.  The  argument  that  the 
election  cannot  be  in  the  justices  at  quarter  sessions,  be- 
cause quarter  sessions  are  of  comparatively  recent  institu- 
tioDy  equally  applies  to  any  election  whatever  by  justices, 
as  the  office  of  high  constable  is  much  more  ancient  than 
that  of  justice.  It  is  probable  that  the  election  has  fallen 
upon  the  justices  in  one  of  the  modes  suggested,  either 
from  a  lost  statute  or  by  devolution  of  the  ancient  powers 
of  conservators  of  the  peace.  The  sheriff's  tourn  and  the 
county  court  were  the  two  courts  by  which  counties  were 
Uxmerly  governed,  as  appears  by  Fineux  J.,  12  Jie;i.8,fo.  18. 
He  traces  the  mode  in  which  the  leet  was  derived  out  of 
the  tourn,  and  shews  that  it  was  held  only  for  each  hun- 
dred, whereas  the  tourn,  like  the  general  sessions,  was  held 
for  the  county  at  large.  The  tourn  also,  like  the  sessions, 
was  a  court  of  oyer  and  terminer,  2  Hawk.  P.  C.  b«  2,  c.  8, 
4  Inst.  260,  whereas  the  hundred  court,  like  the  petty  ses- 
sions, is  not,  ib.,  4  Inst.  265.  If  then,  as  stated  by  several 
old  authorities,  4  Inst  265,  the  election  of  high  constables 
was  made  at  the  tourn,  the  inference  is  very  strong  that  the 
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1839.        power  has  devolved  on  the  justices  at  large  in  general  ses- 
S^^^!^      sions,  vrhich  means  the  same  as  quarter  sessions,  Lambard^ 
V.  b.  4,  c.  1 9>  p*  593,  and  which  have  absorbed  all  the  powers  of 

Watkinson.  ijjg  aucient  tourn.  Wherever  sessions  are  mentioned  by  the 
old  statutes,  the  general  congregation  of  justices  is  intended, 
as  in  12  Ric,  2,  c.  10,  and  14  Bic.  %  c.  11,  and  no  trace 
appears  of  the  existence  of  petty  sessions  till  very  modem 
times,  where  powers  have  been  given  to  them  by  special 
statutes.  Lambardp  it  is  true,  refers  to  special  sessions  (a), 
but  those  also  consisted  of  the  justices  at  large,  and  were 
called  special  because  they  were  not  held  at  the  usual  times, 
but  were  assembled  for  some  special  business.  In  b.  4^ 
c.  1,  p.  37S,  he  defines  a  session  to  be  any  assembly  of  jus- 
tices (one  of  them  being  of  the  quorum)  on  a  certain  day 
appointed,  to  hear  and  determine  according  to  their  powers. 
Special  sessions  are  to  this  day  constantly  bolden  io  differ- 
ent counties  of  the  kind  referred  to.  The  origin  of  petty 
sessions  is  to  be  found  in  much  later  times,  and  proceeded 
from  the  reluctance  of  the  legislature  to  give  increased  powers 
to  one  justice  acting  alone,  and  it  was  therefore  directed  that 
such  powers  should  be  exercised  jointly  with  another  justice.. 
It  is  true  that  Daltoa,  46,  speaks  of  the  election  of  the  bigl 
constable  by  the  justices  of  the  division,  and  refers  to 
bard,  b.  2,  c.  6,  p.  1 86,  as  laying  down  that  a  single  justi 
may  cause  two  constables  to  be  elected.     But 


only  says  that  one  justice  may  put  the  statute  of  Wiuton  irs 
execution  "  by  seeing  that  two  constables  be  chosen  iaeacki 
hundred,"  which  is  ambiguous,  add  may  mean  that  it  was 
part  of  each  justice's  duty  to  see  that  an  election  was  made 
in  general  sessions.    The  term  ^'justices  of  a  divisioui*' 
as  mentioned  by  DaUan,  has  no  legal  signification*    *'  Di- 
vision" does  not,  like  ''  franchise,"  describe  any  legal  portion 
of  territory.     It  is  true  that  the  $5  Hen,  S^c*  10,  directed 
that  the  justices  of  each  county  should  divide  themselves 
into  hundredsi  &c.  and  hold  one  session  in  each  qnarter 
besides  the  quarter  sessions,  but  that  act  was  repealed  by 

-  ((])  Lamb.  b.  4,  c.  SO,  p.  6td. 
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the  37  Hen,  S,  c.  7,  and  no  act  has  since  constituted  any         i8S9. 
divisions  of  counties.     Many  subsequent  statutes  have  in-      ^^^n^^^/ 
deed  spoken  of  divisions  of  counties,  yet^  as  observed  by  ^^ 

Dr.  Bum,  "there  is  no  law  at  present  which  requires  jus-  Watkimsoh. 
tices  to  divide ''(a),  and  in  Rex  v.  Price  (b),  where  the 
defendant  had  convicted  a  woman  of  selling  ale  without  a 
licence^  whereas  she  had  a  license  by  two  justices,  who  both 
lived  out  of  the  division,  the  Court  held  that  any  justice  of 
the  county,  though  not  acting  for  the  division,  might  grant 
the  license.  So  in  Evans  v.  Stevens  (c),  where  the  question 
was  raised  whether  each  division  of  the  county  of  Sussex 
eould  appoint  a  treasurer,  the  Court  held  that  the  term 
^division  of  a  county/'  in  ££  Geo.  3,  c.  41,  did  not  mean 
*'  the  district  of  a  county"  popularly  so  termed,  but  a  legal 
diviaion,  like  those  of  Lincolnshire,  and  the  legal  existence 
of  what  are  usually  called  divisions  was  doubted.  The 
9  Geo*  4,  c.  43,  which  provides  for  the  divisions  of  counties, 
amended  by  10  Geo.  4,  c.  46,  shews  that  the  modern  act, 
enabling  counties  to  be  divided,  did  not  contemplate  that 
the  divisions  should  be  coextensive  with  the  different  hun- 
dreds or  wapentakes,  for  the  latter  of  these  statutes  pro- 
vides for  the  case  of  a  hundred  being  divided  between  two 
divisions  of  a  county,  and  the  inconvenience  thereby  caused 
is  remedied.  If  it  is  true,  as  Dalton  suggests,  that  justices 
out  of  sessions  may  elect  the  high  constable,  why  is  it  that 
the  swearing  in  which  is  so  essential  to  the  office  being 
filled.  Hex  v.  Whitchurch  {d).  Rex  v.  Hearle{e),  must  be  at 
the  quarter  sessions  ?  There  are  several  authorities  which 
lay  down  that  the  high  constable,  should  be  chosen  by  the 
justices  at  quarter  sessions ;  Bac.  Office  of  Constable  (f)^ 
Sheppard^B  Office  of  Constable,  &c.  c.  7,  s.  2;  1  Black. 
Comm.  355;  Com.  Dig.  Leet,  (M  5).  In  the  latter  book 
it  i$  laid  down  that  the  quarter  sessions  may  remove  as  well 

(ii)4Burn'8j.bjrD'0>ley&W.  (d)  7  B.  &  C.  573;  S.  C.   1 

16.    And  see  Rex  v.  Justices  of  Mann.  8e  R.  472. 

Devon,  1  B.  &  Aid.  688.  (e)   1  Str.  625. 

(b)  CM.  S05,  n.  (/)  Law  Tracts,  181. 

(c)  4  T.  R.  224—459. 
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as  appoint  a  high  constable,  for  which  Reg.  ▼•  WUte(d)  is 
citedi  and  1  Bulst.  174*  In  s  precedent  of  an  indidnient 
for  not  serving  the  office  of  high  ooBStablei  in  Cro.  Cir. 
Comp.  165  (9th  ed.)^  it  is  averred  that  he  was  elected  by  die 
justices  at  quarter  sessions.  The  statutes  cited  all  make  for 
the  right  of  election  in  the  justices  at  large.  For  although 
sec^70  of  34  &  35  Hen.  8  enacts  that  two  justices  shall  ap- 
point the  high  constables,  yet,  as  by  that  statute  (8.55)  there 
were  to  be  no  more  than  eight  justices  in  each  county  (as  in 
other  parts  of  England),  and  one  of  the  two  justices  to  make 
the  appointment  was  to  be  of  the  quorum,  it  was  evidently 
intended  that  the  election  should  be  made  at  sessions.  The 
13 &  14  Car.2,  c.  12,  s«  15,  which  gives  the  appointment  of 
petty  constables  to  the  justices  at  sessions  in  default  of  an 
appointment  at  the  leet,  is  passed  over  by  the  other  side  as 
not  applicable,  yet  the  analogy  is  very  striking.  So  also  the 
10  Geo*  4f  c.  xcvii.  (local  and  personal),  enables  the  justices 
of  Cheshire  in  quarter  sessions  to  appoint  high  constables, 
as  if  in  imitation  of  the  law  and  usage  in  other  counties* 
As  to  the  argument  ab  inconvenienti  it  is  fitting  that  the 
election  should  be  by  the  whole  body  of  justices,  for  he  is 
the  officer  of  the  justices  at  large,  and  not  of  the  hundred. 

It  is  not  denied  that  the  defendant  was  properly  admitted,... 
unless  the  previous  admission  of  Edmondsan  at  petty  sessionar 
was  good.    But,  though  Edmondson  applied  to  be  sworn  in^^ 
he  was  refused;  the  office  therefore  was  not  full  de  facto* 
An  analogy  on  this  point  is  furnished  by  cases  in  which  i^ 
has  been  considered  whether  an  assize  would  lie ;  Cragg  v. 
Norfolk  (b),  Com.  Dig,  title  Seisin,  Rex  v.  Whitwell(e),  amf 
Tujlon  V.  Nevinson  {d).    He  also  referred  to  Rex  v.  Eitis  (e), 
where  Lord  Hardwicke  C.J.  said,  ''The  title  to  every  office 
is  grounded  on  two  things,  the  election  and  his  being  sworn 
into  the  office,"  and  to  Rex  v.  Ponsonby  {f)^  to  shew  that 
Edmonson  was  not  in  office  de  jure. 

(a)  1  Salk.  150.  {d)  2  Ld.  Rayni.  1354. 

(6)  2  Lev.  108.  {e)   9  East,  252,  n. 

(c)  5  T.  R.  85.  (/)  Sajfer,  945. 
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Siarkie  in  reply*     There  is  no  issue  to  raise  the  point        18S9. 

last  taken.     If  the  matter  were  res  integra,  it  would  seem      ^'*^/'"*•*^ 

1         1       .      •         111.1  Th®  Queen 

to  be  more  conyenient  that  the  election  shouid  take  place  v. 

within  the  hundred  than  that  it  should  be  delayed  till  the  Watktnson. 

quarter  sessions.     On  behalf  of  the  crown  it  is  not  denied 

that  the  election  may  take  place  at  the  quarter  sessions,  but 

it  is  contended  that  an  election  at  the  petty  sessions  is  also 

good*     It  appears  from  Lombard,  2  b.  c.  6,  p.  186,  that  a 

single  justice  may  appoint.    Rex  v.  Corfe  Mullen  (a)  shews 

tfiat  a  person  may  be  in  such  an  office  as  that  of  constable 

although  he  has  not  been  sworn. 

Cur.  adv.  vnli. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — The  defendant  having  in  due  form  of  law  been 
elected,  admitted  and  sworn,  at  the  general  quarter  sessions, 
into  the  office  of  one  of  the  chief  constables  of  the  wapen- 
take of  Staincliffc,  in  the  West  Riding,  the  question  is,  whe- 
ther at  the  time  of  his  election  the  office  was  not  already  full, 
a  person  of  the  name  of  Edmondson  having  been  previously 
elected  and  appointed  into  the  office  on  the  same  vacancy, 
at  a  petty  sessions  of  the  justices  of  the  peace,  usually 
acting  for  the  same  wapentake,  holden  for  that  declared 
purpose. 

The  right  of  appointing  is  admitted  on  all  hands  to  be  in 
the  general  body  of  the  justices  of  the  peace  since  the  non 
user  of  the  sheriff's  toum.  But  it  was  argued  for  the 
crown  that  the  right  may  be  exercised  even  by  any  single 
justice  of  the  peace,  and,  at  all  events,  by  the  regular  meet- 
ing held  at  a  petty  sessions,  by  those  who  usually  act  in  that 
portion  of  the  Riding. 

The  argument  for  the  defendant  was  not  directed  against 
this  doctrine,  when  applied  to  the  right  of  dealing  with 
offenders  and  of  acting  in  the  ordinary  exercise  of  the  juris- 
diction of  a  justice  of  the  peace.  But  a  difference  was  taken 
between  such  proceedings   and  matters  of  election  and 

(a)  IB.  &  Ad.  211. 
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1839.        appointment,  which,  being  vested  in  the  whole  body,  neces- 

J^^^y^"^      sarily  and  of  their  own  nature  import  that  the  whole  body 
Xh6  Queen 

V,  must  have  the  opportunity  of  voting  in  the  election  of  their 

Watkikson.  oflice|.^  ^ha^  ih^y  mQgt  therefore  be  convened  for  that  pur- 
pose. Manifestly  this  cannot  be  done  by  the  justices  of  the 
peace  of  a  single  wapentake  agreeing  among  themselves  to 
meet  and  make  the  election.  No  particular  method  of 
summoning  is  prescribed  by  law ;  but  any  method  which 
secures  full  notice  and  allows  all  to  exercise  their  judgment 
will  suffice.  Now  this  may  well  be  done,  and  we  are  of 
opinion  that  it  has  been  done  in  favour  of  this  defendant 
at  the  general  sessions,  and  that  it  was  not  well  done  at  the 
petty  sessions  for  the  wapentake.  It  follows  that  the  elec- 
tion of  the  defendant  was  good,  and  that  he  is  entitled  to 
our  judgment. 

Judgment  for  the  defendant. 


Evans  r.  REEs(tf). 

1.  In  an       XvEPLEVIN  for  taking  and  detaining  the  plaintiff's  cattl 

ruriied  o??    ^«  ^^^  P^'s*^  ^f  Ystrad  Gunllais,  in  the  county  of  Breco 

question  as  to  in  a  close  called  the  Drym  Common. 

oftwomanors,      Avowry:  that  the  defendant  was  occupier  of  a  certai 

a  verdict  was         ,  v  -rv    •<•   i 

taken  for  the         W  l^ecided  on  the  last  day  of     qui  had  been  entered  as  to  anothe' 

plaintiff,  sub-    Easter  term  last.    A  nolle  prose-      defendant,  Lewis. 

ject  to  the 

award  of  an  arbitrator,  who  was  to  determine  for  which  party  the  Terdict  was  to  be 

finally  entered,  and  to  set  out  the  boundaries.    He  directed  the  verdict  to  be  entered 

for  the  defendant     In  a  subsequent  action  by  the  defendant  against  n  third  part/, 

where  also  the  question  substantially  was  as  to  the  boundary  of  the  same  manor,  the 

Terdict  was  received,  but  the  award  rejected,  as  evidence  of  reputation. 

2.  An  ancient  presentment  by  the  homage  of  a  manor,  in  the  form  of  a  book,  set  oot 
the  boundaries  of  the  mauor,  and  then  gave  in  alphabetical  order  the  names  of  the 
several  parishes  within  it,  and  of  the  tenants  resident  in  each  parish,  but  this  part  of 
the  presentment  contained  nothing  as  to  boundaries.  Two  or  three  sheets  at  the  con- 
duding  part  of  it,  where  the  parish  of  Y.  should  have  followed  in  order,  had  been  cut 
off,  but  It  did  not  appear  under  what  circumstances.  In  an  action  involving  a  question 
as  to  the  boundary  of  the  manor,  where  it  was  admitted  that  tiie  manor  and  i.  wera 
conterminous  in  the  direction  of  the  locus  in  quo,  the  presentment  was  admitted  in  evi- 
dence of  the  reputed  boundary,  as  the  document,  although  mutilated,  was  perfect  io 
that  part  of  it  wnich  related  to  the  subject  of  the  boundary. 
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messuage  &c.,  in  the  said  parish^  and  that  he  and  all  occu- 
piers &c.>  for  thirty  years  next  before  &c.,  and  before  the 
said  time  when  &c.«  without  interruption  &c.  (claiming  a 
right  of  common  in  the  locus  in  quo),  and  that  the  cattle 
were  dbtrained  damage  feasant.     Verification. 

Plea  in  bar:  that  a  little  before  the  time  when  &c,y  the 
cattle  were  depasturing  on  a  certain  other  part  of  the  Drym 
Common,  situate  in  the  parish  of  Cadoxton,  in  the  county 
of  Glamorgan ;  that  the  defendant,  a  little  before  the  time 
when  &c.«  whilst  the  cattle  were  so  depasturing,  wrongfully 
and  without  leave  of  the  plaintiff  drove  them  off  the  last- 
mentioned  part  of  the  common  upon  the  said  part  of  the 
common  in  the  county  of  Brecon  and  parish  of  Ystrad 
Gun]lais>  being  the  place  in  which  &c.«  and  when  the  same 
were  so  driven  they  unavoidably  destroyed  the  grass  and 
did  damage  there,  which  are  the  same  destroying  8cc. 
Whereupon  the  defendant  wrongfully  took  the  cattle  in  the 
said  last-mentioned  part  of  the  Drym  Common,  being  the 
locus  in  quo  &c.     Verification. 

Replication :  that  the  cattle  at  the  said  time  when  &c.« 
wrongfully  and  without  the  cause  alleged  were  destroying 
&c.,  without  this,  that  the  defendant  drove  them  from  the 
said  part  of  the  common  to  the  said  other  part  of  the  com- 
mon.    Conclusion  to  the  country  and  issue  thereon. 

At  the  trial  before  Coleridge  J.,  at  the  Brecon  summer 
assizes.  1838,  the  whole  contest  was,  whether  the  place  in 
the  Drym  Common,  where  the  plaintiff's  cattle  were  de- 
pasturing when  they  were  seized,  was  in  the  parish  of 
Cadoxton,  in  Glamorganshire,  which  was  the  case  for  the 
plaintiff,  or  in  Ystrad  Gunllais,  which  was  the  case  for  the 
defendant,  and  involved  an  issue  as  to  the  boundary  line  of 
the  two  counties,  as  well  as  of  the  manors  of  Neath  Ultra 
and  Killy  Bebill,  on  the  one  hand,  and  of  the  manor  of 
Brecon  on  the  other.  It  was  admitted  that,  wheresoever 
the  boundary  line  was  to  be  drawn  in  this  direction,  the 
boundaries  of  the  counties,  parishes  and  manors,  on  either 
side  were,  at  all  events,  conterminous  on  this  part  of  the 

VOL.  II.  T  T    • 
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common.    At  the  Hereford  summer  atstiei|  1884»  n  tclkm 
on  the  case  came  on  for  trials  at  the  suit  of  one  Gethimgp 
against  the  present  plaintiff,  for  disturbance  of  Oeihimffi 
common  by  digging  a  ditch.     The  plea  was  not  guilty,  and 
the  question  raised  by  the  pleadings  in  that  action  was 
similar  to  the  question  in  the  present,  viz.  whether  the  ditch, 
which  was  cut  on  the  same  Drym  Commoo,  was  in  the 
county  of  Brecon  or  of  Glamorgan.    A  verdict  was  taken 
for  the  plaintiff  by  consent,  and  the  action  was  referred  by 
order  of  Nisi  Prius,  which  empowered  the  arbitrator  to 
enter  the  verdict  ultimately  as  he  should  think  fit,  to  fix  the 
boundaries  and  to  order  stones  to  be  put  down  for  the  pur- 
pose of  defining  such  boundaries.     The  arbitrator  awarded 
that  the  verdict  should  be  entered  for  the  defendant  (the 
present  plaintiff),  and  also  directed  in  what  manner  the 
boundaries  were  to  be  marked  out.     For  the  plaintiff,  after 
^it  had  been  shewn  what  the  substantial  question  was  in  the 
former  action,  an  examined  copy  of  the  record  was  pro- 
duced as  evidence  of  reputation  as  to  the  boundaries  of 
the  manors;  and  the  award  and  order  of  reference  were 
then  produced  for  the  same  purpose,  and  also  as  explaa 
tory  of  the  verdict.     The  learned  judge  allowed  the  re 
to  be  given  in  evidence,  but  excluded  the  order  of  refere 
and  award.     On  the  part  of  the  defendant  a  presentment, 
made  in  \666,  by  the  homage  of  the  manor  of  Brecon,  was 
produced  from  Brecon  Castle.     It  was  in  the  form  of  m 
book,  and  consisted  of  several  sheets;  it  commenced  with 
an  account  of  the  manor  court  of  Brecon,  and  then  set  out 
the  boundaries  of  the  manor,  which  comprehends  Ystrad 
Gunllais  and  many  other  parishes ;  it  then  gave,  alphabeti- 
cally, the  names  of  the  above  parishes,  with  the  names  of  the 
tenants  of  the  manor  in  each  parish,  and  the  rents  paid  bj 
them  respectively;  but  nothing  appeared  in  this  part  of  the 
book  relative  to  the  subject  of  boundaries.     Two  or  three 
sheets  of  the  concluding  part  of  the  presentment,  in  which  thr 
parish  of  Ystrad  Gunllais  should  have  appeared,  accordin 
to  the  order  of  alphabetical  arrangement,  had  been  cut  o 
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but  under  what  circumstances  did  not  appear.  The  recep-  1339. 
tion  of  this  document  was  objected  to  on  the  ground  that 
it  bad  been  mutilated,  and  that  in  the  part  of  it  that  was 
not  forthcoming  there  might  have  been  some  memorandum  Rees. 
inconsistent  with  the  statement  of  boundaries  in  the  pre- 
vious part  of  it,  and  hostile  to  the  defendant's  case — as,  for 
instance,  that  some  of  the  tenants  who  might  be  set  down 
as  resident  in  the  parish  of  Ystrad  Gunllais,  denied  that 
they  were  tenants  of  the  manor  of  Brecon.  The  learned 
judge  overruled  the  objection^  and  the  verdict  passed  for 
the  defendant. 

J,  Evans,  in  the  Easter  term  following  (a),  moved  for  a 
new  trial,  on  the  ground  that  the  award  and  reference  had 
been  improperly  excluded,  and  the  presentment  improperly 
admitted  (b). 

The  award  was  admissible  in  evidence.  It  cannot  be 
denied  that,  on  a  question  as  to  any  public  rights  a  verdict, 
though  not  between  the  same  parties,  is  evidence  of  repu- 
tation. The  record  was  received,  and  the  award  should 
have  been  received  also,  for  it  was  part  of  the  record,  and 
the  act  of  the  arbitrator  in  directing  the  verdict  was  equi- 
valent to  the  finding  of  the  jury;  Lee  v.  Lingard(c)y  and 
per  Le  Blanc  J.  in  Bonner  v.  Charlton  (d).  The  award,  in 
addition  to  the  evidence  already  given  for  that  purpose,  would 
have  shewn  that  the  question  in  the  former  action  was  the 
same  as  in  the  present,  and  that  the  locus  in  quo  had  been 
adjudged  to  be  in  Cadoxton :  the  award  was,  in  fact,  a  special 
verdict,  which  is  evidence  of  reputation;  Bull,  N.  P.  233. 
In  Layboum  v.  Crisp  (e),  where  it  was  held  that  a  decree 
of  a  court  of  equity,  in  a  cause  between  third  parties,  was 

(a)  April  ^9,  before  Lord  Denr  was  against  evidence,  but  neither 

manC,J»,  lAUUdaUy  Patteton  and  of  the  latter  points  is  tnatenal  to 

Coleridge  Js.  notice. 

{b)   He   moved    also,   on    the  (c)  1  East,  401. 

ground  that  the  jury  had  been  mis-  (d)  5  East,  139. 

directed,  and   that  their  verdict         (f)  4  M.  &  W.  3?0. 

T  T  2 


Laurence  3 -J  ^,,et\S^^^«ti»e«  ,,po„  ibe«         •  ^,,  .^^ 
tni98\We  " 

,  .Rast,S5^-    ,     See  £*«"•• 
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Lord  Denman  C.  J.^  on  the  last  day  of  Easter  tcrm«         1839. 
delivered  the  Judgment  of  the  Court. — Tiiis  was  au  action 
of  replevin,  and  the  question  on  which  it  turned  was^  what 
is  the   true  boundary  of  the  counties  of  Glamorgan  and         Rcr.s. 
Brecon  near  the  spot  where  the  plaintiff's  cattle  were  dis- 
trained.    The  verdict  was  for  the  defendant.     On  a  motion 
for  a  new  trial,  three  grounds  were  stated  by  the  counsel 
for  the  plaintiff^  on  which  the  Court  took  time  to  consider; 
another  ground^  as  to  misdirection^  having  been  disposed  of 
upon  the  argument.   The  grounds  were,  6rst,  that  an  award 
tendered  by  him  in  evidence  was  rejected  by  the  learned 
judge.    The  award  was  made  very  recently,  in  an  action  on 
the  case,  brought  by  a  person  alleging  himself  to  be  a  com- 
moner, for  digging  a  ditch,  which  the  present  plaintiflf  as- 
serts to  be  the  true  boundary,  and  so  disturbing  the  right 
of  common.     The  plea  in  that  case  was  not  guilty,  and  the 
cause  was  referred  at  nisi  prius,  with  power  to  the  arbitrator 
to  set  out  the  boundary,  which  should  be  proved  before 
him,  and  to  direct  which  way  the  verdict  should  be  finally 
entered.     He  directed  a  verdict  to  stand  for  the  plaintiff  (a), 
and  set  out  the  boundary,  as  he  conceived  it  to  be  proved, 
by  his  award.     That  award,  not  being  made  between  the 
same  parties  as  those  in  the  present  action,  could  not  be 
used  as  binding  upon  them,  but  was  offered  as  evidence 
of  reputation,  the  boundary  being  a  matter  of  general  and 
public  interest.    The  cases  of  Reed  v.  Jackson  {b)  and  Lay^ 
bourn  v.  Crisp  (c),  and  others,  were  cited  to  shew  that  a 
verdict  on  such  matters,  although  between  strangers  to  the 
parties  on  the  record,  is  evidence  of  reputation ;  and  it  was 
contended  that  the  award  in  this  case  was  to  be  considered 
as  part  of  the  verdict,  and  admissible  on  the  same  grounds. 
We  cannot  agree  to  this  view  of  the  case.     The  authority 
of  an  arbitrator  is  entirely  derived  from  the  consent  of  the 
parties  to  the  reference  :  his  award  has  no  force  except  by 
reason  of  that  consent;  and  no  instance  can  be  found  in 

(a)  Tlie  plaintiff  in  this  action,        (c)  4  M.  &  NY*  320, 
lb)  1  East,  356. 
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1839.         which  strangers  have  been  held  to  be  in  any  way  affected 

^tT'^^'^       in  ^heir  rights  by  an  awards  either  as  evidence  of  right  or  of 

t7.  reputation.  The  award  is  but  the  opinion  of  the  arbitrator^ 

Rees.  formed  not  upon  his  own  knowledge^  as  declarations  used 
by  way  of  reputation  commonly  are,  but  upon  the  result  of 
evidence  laid  before  him^  most  probably  in  private,  and 
formed  also  post  litem  motani,  having  none  of  the  qualities 
upon  which  evidence  of  reputation  rests.  It  may  be  said 
that  the  verdict  of  a  jury  is  equally  defective  in  such  quali- 
ties. Whether  it  be  so  or  not,  it  is  suflBcient  to  say  that  the 
admissibility  of  a  verdict  as  evidence  of  reputation  is  esta* 
blished  by  too  many  authorities  to  be  now  questioned,  but 
that  the  principle  of  those  authorities  is  not  clear  enough  to 
embrace  an  award.  We  are  therefore  of  opinion  that  the 
learned  judge  was  perfectly  right  in  rejecting  the  award. 

The  second  ground  was,  that  a  presentment  found  in  the 
castle  of  Brecon  was  admitted  in  evidence,  although  a  con- 
siderable portion  of  the  parchment  on  which  it  was  written 
had  been  cut  off,  and  it  was  supposed  that  the  part  cut  off 
might  have  contained  something  adverse  to  the  interests  of 
the  party  producing  it.  We  are  of  opinion  that  no  sufficient 
ground  is  laid  for  supposing  anything  of  the  sort,  and,  inas- 
much as  that  part  of  the  presentment  which  related  to  the 
boundary  in  question  was  in  itself  perfect,  we  cannot  see 
any  reason  for  rejecting  this  document,  and  think  that  it 
was  properly  admitted.  [His  lordship  then  disposed  of  the 
motion  on  the  ground  that  the  verdict  was  against  evidence.] 
The  rule  for  a  new  trial  must  therefore  be  refused. 

Rule  refuted. 
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Barry  v.  ArNAUD.  Saturday, 

June  22nd, 

Special  Case.     This  was  an  action  on  the  case,  brought  By  3  &  4  W,  4, 

by  a  merchant  of  London  against  the  defendant,  who  was  ^jajesty  mav^*^ 

the  collector  of  his  late  Majesty's  customs,  and  employed  appoint  com- 

in  the  duty  of  collector  by  the  order  and  with  the  con-  mannging  and 

currence  of  the  commissioners  of  his  late  Majesty's  cus-  collecting  the 

customs ;  by 

toms  for  the  port  of  Liverpool,  for  refusing  on  the  6lh  of  s.  6  these  corn- 
August,  1836,  to  accept  from  the  plaintiflF  the  sum  of  144/.  ""issioners 

°       '  *         ^  ■  ^     ^  may  appoint 

12s.  Sd.,  the  same  then  being  (as  the  plaintiff  alleged)  the  persons  to  exe- 
full  amount  of  the  customs  duty  then  payable  upon  the  de-  ^"iTofThe  se- 
livery  for  home  consumption  of  certain  foreign  goods,  to  wit,  veral  offices 
38,569lbs.  weight  of  unmanufactured  tobacco,  then  being  3„ch  manage- 

the  property  of  the  plaintiff,  which  had  before  then  been  J°®".^  ^^^  ^^^' 

lection,  under 

brought  or  come  into  the  United  Kingdom,  and  were  then  the  control  of 
deposited  in  certain  warehouses  at  Liverpool,  and  for  refus-    .    commis- 

*^         ^  ^  .  sioners;and 

ing  to  sign  a  bill  of  entry  of  the  said  tobacco  upon  the  due  by  sect. 7  every 
payment  of  the  said  sum,  whereby  the  plaintiff  was  pre-  pf^edona^y 
vented  from  obtaining  the  delivery  of  the  said  tobacco  from  ^^^y  o"*  service 
the  said  warehouse,  and  from  selling  and  disposing  thereof  the  officer  of 
to   great  advantage.      The  defendant  having  pleaded  not  ^^^  customs 

guilty,  and  issue  having  been  joined  thereon,  the  parties  or  service. 

The  defendant 
was  employed  under  the  above  act,  and  3  &  4  Will,  4,  c.  52,  s.  18;  his  duty  being  to 
collect  the  duty  on  any  goods  for  which  an  entry  should  be  tendered,  and  upon  payment 
of  the  duty  to  sien  a  bill  of  entry  as  a  receipt,  the  same  being  a  warrant  for  delivery  of 
the  i^oods  from  the  proper  officer.  Held : — 1.  That  defendant,  as  such  collector,  filled 
a  ministerial  office;  that  he  was  a  substantive  officer  of  the  crown,  and  not  merely  the 
servant  of  the  commissioners.  2.  That  be  was  liable  in  case  for  refusing  to  sign  such 
bill  of  entry  for  a  person  who  had  tendered  the  dut^  payable  on  his  goods. 

By  3  &  4  Will.  4,  c.  52,  s.  50,  **  All  foreign  goods,  derelict,  jetsam,  flotsam,  and 
wreck,  brought  or  coming  into  the  United  Kingdom,"  are  subject  to  the  same  duties  as 
imported  goods  of  the  like  kind,  provided  **  that  all  such  goods,  as  cannot  be  sold  for  the 
amount  of  duty  due  thereon,  shall  be  delivered  over  to  the  lord  of  the  manor  or  other 
person  entitled  to  receive  the  same,  and  shall  be  deemed  to  be  unenumerated  goods, 
and  be  charged  with  doty  accordingly.''  Held,  that  the  word  *'  wreck''  was  not  to  be 
construed  in  the  limited  sense  of  goods  forfeited  for  want  of  due  claim  by  the  owner; 
and  that  foreign  goods,  which  after  they  had  been  imported  into  this  country,  ware- 
housed and  entered  for  exportation  to  Antwerp,  were  shipped  and  consigned  thither, 
and,  the  ship  having  gone  to  pieces  at  the  commencement  of  the  voyage,  were  thrown 
on  die  English  coast,  were  "  wreck"  within  the  meaning  of  the  clause,  although  claimed 
witliiii  a  year  and  a  day  by  the  owner,  and  never  in  any  other  hands;  and  that,  as  they 
could  not  be  sold  for  the  amount  of  duty  payable  thereon,  they  were  also  within  the 
proviso^  and  not  liable  to  any  higher  duty  than  that  on  unenumerated  goods. 
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1839.  have  agreed  to  the  following  case : — In  or  about  March, 
'"^^^^'^^  1836,  the  tobacco  in  question,  amounting  to  d8,596lbs. 
Barry  weight,  having  been  (together  with  a  certain  other  quantity 
Armaud.  of  the  same  now  lost)  imported  into  Great  Britain  from  the 
place  of  its  growth,  and  warehoused  in  certain  warehouses 
at  Liverpool,  being  then  the  property  of  fV.  S^  G,  Browne 
&  Co.,  was  duly  entered  for  exportation  from  the  port  of 
Liverpool  by  Joseph  Johnstone,  consigned  to  J.  Panwell 
Pi/grim,  Esq,  at  Antwerp,  in  the  kingdom  of  Belgium,  and 
then  shipped  on  board  a  ship,  called  the  London  Packet, 
bound  for  Antwerp,  with  which  tobacco  the  said  ship  sailed 
on  the  said  intended  voyage,  but  shortly  after  leaving  Liver- 
pool viz.  on  or  about  the  29th  March,  the  said  ship,  after  she 
got  out  of  the  limits  of  the  port  of  Liverpool,  met  with  con- 
trary winds  and  bad  weather,  and  was  thereby  forced  and 
compelled  to  re-enter  the  limits  of  the  said  port,  when  and 
where  she  struck  on  certain  sands  in  the  Irish  sea,  within 
the  said  limits,  and  was  broken  to  pieces  and  became  a 
total  wreck,  and  all  persons  on  board  were  drowned,  but 
the  tobacco  in  question,  which  formed  part  of  the  ship's 
cargo,  was  saved,  that  is  to  say,  some  of  it  was  found  floating^ 
on  the  sea,  and  the  remainder  was  thrown  on  the  shore  of* 
the  English  coast  by  the  sea,  and  was  conveyed  to  the  ware- 
house of  Mr.  Atherion,  the  lord  of  the  manor,  into  whicb 
the  said  tobacco  was  brought  or  came  as  aforesaid,  and  the 
tobacco  was  afterwards  conveyed  to  a  certain  warehouse  at 
Liverpool,  where  it  was  sold  on  the  12th  of  April,  1836,  by 
the  order  of  Johnstone,  with  the  consent  of  the  proper  offi- 
cers of  the  commissioners  in  that  behalf,  and  the  proceeds 
were  applied  first  to  the  payment  of  salvage  and  other  usual 
charges,  and  then  to  the  benefit  and  partial  relief  of  the  uo* 
derwriters,  who  had  insured  the  same  against  loss  by  peril  of 
the  sea,  and  the  plaintiff  being  the  highest  bidder  for  it 
became  the  purchaser  of  the  same.  Unmanufactured  to- 
bacco was,  on  the  6th  of  August,  1836,  subject  to  a  duty  of 
customs  on  importation  into  the  United  Kingdom  of  dr.  per 
lb.,  but  on  that  day  the  tobacco  in  question  bad  by  lb« 
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absorption  of  the  sea  water  increased  in  weight  in  the  propor- 
tion of  60  per  cent.  In  consequence  of  the  damage  it  had 
thereby  sustained,  under  the  circumstances  hereinbefore  de- 
tailed, it  could  not  be  sold  for  a  sum  amounting  to  Ss.  per  lb. 
GO  its  then  weight,  and  was  not  in  fact  worth  more  than  a 
total  sum  of  2892/.  13s.  6(1.  By  3  &  4  Will.  4,  c.  52,  s.  50,  it 
18  enacted,  that  all  foreign  goods  derelict,  jetsam,  flotsam, 
and  wreck,  brought  or  coming  into  the  United  Kingdom,  or 
into  the  Isle  of  Man,  shall  at  all  times  be  subject  to  the 
same  duties  as  goods  of  the  like  kind  imported  into  the 
United  Kingdom  respectively  are  subject  to,  provided  that 
all  such  goods  as  cannot  be  sold  for  the  amount  of  duty 
due  thereon  shall  be  delivered  over  to  the  lord  of  the  manor, 
or  other  person  entitled  to  receive  the  same,  and  shall  be 
deemed  unenumerated  goods,  and  by  the  3  &  4  ffilL  4,  c. 
56,  schedule  "  Inwards,"  unenumerated  goods  unmanufac- 
tured, are  subject  only  to  an  ad  valorem  duty  of  5/.  for 
every  100/.  of  the  value. 

The  defendant  was,  at  the  time  of  the  tender  hereinafter 
mentioned,  the  collector  of  customs  for  the  port  of  Liver- 
pool, and  employed  in  the  duty  of  collector  by  the  order 
and  with  the  concurrence  of  the  commissioners  of  customs. 
His  duty  was  to  collect  the  proper  amount  of  duty  on  each 
article  for  which  an  entry  was  tendered,  and,  upon  such  duty 
being  paid,  to  sign  a  bill  of  entry  acknowledging  the  receipt, 
which  then  became  a  warrant  authorizing  the  delivery  of 
such  article  from  the  charge  of  the  proper  officers.  He  had 
not,  according  to  the  proper  course  of  his  office,  the  actual 
custody  of,  or  control  over,  the  articles  upon  which  the 
duty  was  payable,  nor  had  he  in  fact  the  actual  custody  or 
control  of  the  tobacco  in  question,  except  that  the  officers 
who  had  such  actual  custody  and  control  might  not  deliver 
the  article  to  the  owner  without  such  bill  of  entry  being  so 
signed. 

On  the  6th  August,  1836,  the  plaintiff  tendered  to  the 
defendant  the  sum  of  144/.  125.  6d,,  as  and  for  the  customs 
6utj  due  on  the  tobacco  on  its  being  entered  for  home  con- 
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sumption,  being  at  and  after  the  rate  of  5/.  for  evey  IQOL  of 
the  value  of  the  tobacco,  and  tendered  to  the  defendant  the 
usual  bill  of  entry  for  the  signature  of  the  defendant,  with 
two  duplicates  of  the  bill  of  entry  duly  made  and  written, 
at  the  same  time  offering  to  deliver  to  the  defendant  as 
many  more  duplicates  of  the  same  as  he  should  require, 
when  the  defendant  refused  to  accept  the  sum  of  144/. 
]2s.  6d.  in  discharge  of  the  customs  duties  payable  in 
respect  of  the  tobacco,  aud  also  refused  to  sign  the  bill 
of  entry  acknowledging  the  receipt,  without  which  signature 
the  officer  having  the  custody  of  the  tobacco  could  not  deli* 
ver  it  to  the  plaintiff. 

The  questions  for  the  opinion  of  the  Court  are,  first, 
Whether  the  tender  was  sufficient?  and  if  so,  then,  se- 
condly^  Whelher  the  defendant  is  liable  to  this  action  under 
the  above  circumstances  ?  If  the  Court  shall  be  of  opinion 
in  the  affirmative  on  both  the  questions,  then  judgment  to 
be  entered  for  the  plaintiff  for  the  damages  laid  in  the  de- 
claration, to  secure  the  delivery  of  the  tobacco  to  the  plain- 
tiff (on  payment  by  the  plaintiff  to  the  crown  of  the  said  sum 
of  144/.  128.  &d.),  and  also  to  secure  the  payment  of  costi 
and  of  such  further  sum  for  damages  as  shall  or  may  be 
awarded  to  the  plaintiff  by  an  arbitrator  to  whom  the  ques- 
tion of  such  damages  shall  be  referred.  But  if  the  Court 
shall  be  of  opinion  in  the  negative  on  either  question,  theo 
the  judgment  to  be  entered  for  the  defendant,  with  costs* 


Channeli  for  the  plaintiff  (cr).  The  first  question  to  be 
considered  in  this  case  is  whether  the  sum  tendered  by  the 
plaintiff,  and  which  was  5L  per  cent,  on  the  value  of  the 
tobacco,  was  the  sum  properly  payable  as  duty,  or  whether 
a  much  larger  sum,  after  the  rate  of  3s.  for  each  pound  of 
tobacco,  was  payable.  This  depends  upon  whetlier  this 
tobacco  was  not  within  3  &  4  TFiY/.  4,  c.  52,  s.  50,  which 
enacts  that  **  all  foreign  goods  derelict,  jetsam,  flotsam  and 

(a)  In  Easter  term  (April  26)  before  Lord  Dermum  C  J.,  LUtUdak 
Patteton,  and  Coleridge  Js. 
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wreck,  brought  or  coming  into  the  United  Kingdom,  Sec, 
shall  be  subject  to  the  same  duties  as  goods  of  the  like  kind 
imported  Sec./'  and  so  liable,  generally,  to  the  higher  rate  of 
duty  above-mentioned,  but  exempted  from  it,  specially,  by 
die  concluding  proviso  of  that  section,  which  says  '^  that 
all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due 
thereon,  shall  be  deemed  to  be  unenumerated  goods,  and  be 
liable"  to  the  lower  rate  of  duty  imposed  upon  such  goods 
at  the  close  of  the  schedule  '  Inwards,'  3  &  4  Will.  4,  o« 
66*  The  tobacco  in  question,  not  having  been  imported 
but  having  come  in  as  wreck,  falls  within  the  general  words 
of  the  former  part  of  the  above  clause ;  and  if  so,  as  it  could 
not  be  sold  for  the  amount  of  duty ,  it  must  also  fall  within  the 
concluding  proviso  applicable  to  unenumerated  goods.  But 
it  will  be  said,  that  this  tobacco  was  not  wreck,  and  therefore 
not  within  the  clause  at  alL  It  must  be  admitted  that  it 
was  not  wreck  in  the  limited  sense  of  the  term,  which  ap- 
plies only  to  goods  not  claimed  under  the  statute  of  West- 
minster  1st  (3  Edw.  1,  c.  4)  within  a  year  and  day,  and  there- 
fore forfeited  to  the  crown  or  its  grantee.  If  it  had  been 
wreck  in  this  sense  the  plaintiff  must  fail,  as  he  could  have 
no  property  in  it.  It  was  formerly  supposed  that,  in  order 
to  prevent  the  forfeiture  of  goods  from  wreck,  some  man  or 
animal  must  have  escaped  alive  from  the  ship;  but  that 
doctrine,  as  appears  from  1  BL  Comm.  £92,  is  exploded, 
and  it  is  enough  if  within  a  year  and  day  proof  can  be  made 
of  the  property.  It  is  clear  that  the  word  ''  wreck"  has 
two  senses,  and  that  in  3  &  4  WilL  4,  c.  52,  s.  50,  it  is 
used  in  the  more  extended  sense  of  goods  cast  on  shore  from 
a  wrecked  vessel.  These  meanings  of  the  word  were  dis- 
cuaaed  in  Uiis  Court  in  the  Bailiffs  ofDunwich  v.  Sterry  (a), 
and  are  noticed  in  its  judgment : — '^  We  are,  therefore,  of 
opinion  that  the  plaintiff  had  a  special  property  in,  and 
consequent  right  of  action  for  the  taking  of,  the  cask  in 
question ;  and  that  it  was  wreck  within  the  meaning  of  that 
term  in  the  law,  so  as  to  entitle  the  grantee  to  seize  it^ 
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though  it  was  not '  wreck/  so  as  to  become  finally  bis  abso* 
lute  property,  in  which  sense  that  word  is  used  in  some  of 
the  text  writers,  and   in  the  statute  of  Westminster  the 
First."     On  this  subject  a  passage  at  the  end  of  Conttor 
ble's  case  (a), ''  wreck  is  estray  in  the  sea  coming  to  land/' 
2  Inst.  167 ;  Molloy  de  Jure  Marit.  B.  2,  c.  5,  ss.  6, 8,  &  9, 
and  Com.  Dig.  tit.  Wreck  may  be  referred  to.     It  appears 
from  52  Geo.S,  c.  ]59i  s*  I9  that  doubts  existed  whether 
''  tobacco  derelict,  jetsam,  flotsam,  lagan,  or  wreck  brought 
or  coming  into  this  kingdom/'  was  subject  to  duties,  and 
the  same  duties  are  then  imposed  upon  it  as  if  it  had  been 
regularly  imported.     Express  words  being  necessary  to  im 
pose  a  duty,  it  would  be  strange  that  the  3  &  4  Will.  4,  c 
52,  s.  60,  should  have  applied  itself  to  wreck  in  the  limit 
sense  only.     But  the  very  context,  '^  derelict,  jetsam,  an 
flotsam/'  with  which  '^  wreck"  is  found,  shews  it  to  be  us 
in  the  larger  sense  of  unforfeited  goods,  and  as  distinguish^^ 
from  goods  voluntarily  brought  to  the  country  by  the  act  m::^f 
their  owner.     '^  Derelict"  has  the  same  extended  signifies* 
tion.     Sir  Wm.  Scott  says,  in  the  case  of  the  Aquila  (jb), 
**  this  is  a  case  of  a  ship  and  cargo  found  derelict  at  sear, 
and  certainly  it  is  a  case  of  legal  derelict ;  for  it  is  by  00 
means  necessary  to  constitute  derelict,  that  no  owner  should 
afterwards  appear."     Sect.  5  \  also  shews  that  **  wreck"  is 
not  confined  to  goods  forfeited  after  the  year  and  a  day,  for 
it  requires   any  person,  having  in   his   possession  **  such 
goods"  as  mentioned  in  the  previous  section,  to  give  notice 
thereof,  and  then  either  he,  or  the  lord  of  the   manor,  if  be 
has  a  just  claim,  may  retain  the  goods  on  giving  security 
for  payment  of  the  duties  thereon  **  at  the  end  of  one  year 
and  one  day."    The  52  Geo.  3,  c.  159^  s.  2,  contained  a 
similar  provision,  and  wreck  seems  to  be  used  with  the  same 
latitude  in   i  &  2  Geo.  4,  c.  73,  s.  89,  for  it  speaks  of  th' 
"  owners  of  wrecked  goods."     According  to  the  construf 
tion  contended  for  on  the  other  side,  if  no  owner  of  tl 

(a)  5  Rep.  108  b.  (6)  1  Rob.  Adm.  Rep.  40. 
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goods  had  appeared^  and  the  grantee  of  the  crown  had,  in 
consequence,  become  entitled,  he  would  have  to  pay  only 
tbe  lower  duty  on  them,  as  unenumerated  goods,  whereas  if 
the  owner,  who  ought  to  be  more  favoured,  prevents  their 
forfeiture  by  claim  within  the  year  and  a  day,  he  has  on  the 
Bame  goods  to  pay  the  higher  duty. 

II.  If,  then,  the  right  amount  of  duty  was  tendered  to  the 
defendant,  he  is  liable  to  this  action  for  not  signing  the  bill 
of  entry.  The  3  &  4  Will.  4,  c.  52,  s.  18,  notices  the 
office  of  collector,  which  the  defendant  filled ;  by  that  sec- 
tion the  person  entering  goods  inwards  is  to  deliver  a 
bill  of  entry  to  the  collector  and  to  pay  the  duties,  and  the 
collector's  signature  to  the  bill  is  to  be  the  warrant  for  de- 
livering the  goods.  From  this,  and  from  the  description  of 
his  duties  in  the  special  case,  it  is  clear  that  a  duty  was  cast 
oo  tbe  defendant,  as  a  ministerial  officer,  to  sign  the  entry, 
and  he  is  liable,  since  from  his  default  the  plaintiff  has  been 
prevented  from  obtaining  possession  of  his  goods  :  Schinotti 
V.  Bumsted{a),  an  action  against  the  lottery  commissioners ; 
Benningfield  v.  Stratford  (&),  against  an  excise  collector ; 
and  Hex  v.  The  Commissioners  of  Customs  (c),  in  which  this 
point  was  admitted. 
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T. F.Ellis  contr^.  As  to  the  first  point :  This  is  an  attempt 
to  raise,  as  between  the  plaintiff  and  a  servant  of  the  crown, 
a  question  which  would  be  more  properly  determined  on 
petition  of  right  to  the  crown  itself.  No  servant  of  the  crown, 
merely  as  such,  undertakes  any  duty  which  makes  him  liable 
to  an  action  for  a  nonfeasance.  In  Gidley  v.  Lord  PaU 
merston  (d)  it  was  held  that  no  action  lay  against  the  secre- 
tary at  war  for  a  clerk's  retired  allowance,  although  the 
defendant  bad  received  the  money  applicable  to  such  allow- 
ance. Dallas  C.  J.  observes,  in  delivering  judgment  in  that 
case,  **  With  reference  to  this  ground,  it  will  be  sufficient 


(a)  6  T.  R.  646. 

(6)  In  Q.  B.,  1891,  MS.,  cited 
from  tho  brief  of  Mr.  Dentnan,  one 
of  tbe  coaosel  in  the  case. 


(c)  5  A.  &E.  881;  S-C.  6  N. 
&  M.  828. 

((f)  3  B.  &  B.  275. 
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1839.        to  advert  to  a  class  of  cases,  too  well  known  and  established 
to  be  more  particularly  mentioned,  and  which,  in  substance 
and  result,  have  established  that  an  action  will  not  lie  against 
a  public  agent  for  any  thing  done  by  him  in  his  public  cha^ 
racter  or  employment,  though  alleged  to  be,  in  the  particular 
instance,  a  breach  of  such  employment,  and  constitntiDg  a 
particular  and  personal  liability :  such  persons,  said  Lord 
Mamfield,  in  one  of  the  cases  cited  at  the  bar  (a),  are  not= 
understood  personally  to  contract;  and  in  the  same  case  i^^ 
was  observed  by  Mr.  Justice  Jshuntj  *'  In  great  questionaa 
of  policy  we  cannot  argue  from  the  nature  of  private  agiee-i^ 
ments."    To  this  rule  there  are  exceptions,  where  a  public 
servant  has  cast  upon  him  by  statute  certain  duties  of  so 
definite  a  nature  that  he  is  no  longer  considered  an  ordinaiy 
servant  of  the  crown,  but  a  statutable  functionary,  as  lo 
SehinoUi  v.  Bumsted  (6),  and  in  Lacon  v.  Hooper  (c).    Now 
3  &  4  Will.  4,  c.  52,  s.  18,  does  not,  it  is  to  be  observed,  enjoin 
the  collector  to  do  any  act  whatever;  he  is  not  commanded 
to  sign  the  bill  of  entry,  but  **  such  bill  being  duly  s^ed 
by  the  collector,"  is  to  be  the  warrant  for  the  delivery  of  the 
goods ;  the  matters  therein  provided  are  by  way  of  reguli- 
tion,  and  are  merely  descriptive  of  the  routine  of  such  deli- 
very, but  are  not  mandatory  on  any  person.     By  3  &  4 
Will.  4,  c.  57 f  s.  2,  commissioners  are  appointed  to  collect 
the  customs  throughout  the  kingdom ;  the  commissionere, 
therefore,  are  the  collectors.     [Coleridge  J.  Do  you  contend 
that  the  collector  is  a  mere  agent  of  the  commissioners  of 
customs  ?    Would  the  signature  of  one  of  the  commission's 
satisfy  the  statute?]     Yes,  and  the  action  is  maintainable 
against  them,  as  in  Lacon  v.  Hooper  (c),  if  at  all.    A  ser- 
vant  is  not  liable  to  a  third  party  for  a  nonfeasance,  becsoie 
he  owes  him  no  duty:  he  is  liable  for  a  misfeasance;  but 
that  is  as  a  trespasser,  the  master's  authority  not  legalidog 
a  trespass.     In  Lane  v.  Cotton  {d),  where  it  was  held  thst 
the  postmaster-general  was   not  liable   for  the  loss  of  s 

(a)  Macheath  v.  Haklimand,  1  (c)  6  T.  R.  234. 

T.  R.  172.  Id)  1«  Mod.  479. 

(6)  6  T.  R.  646. 
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letter  containing  Exchequer  bills,  the  following  dictum  of  1B39. 
Holt  C.  J.,  though  he  was  in  a  minority  on  the  general 
question  in  the  cause,  was  not  disputed,  and  has  ever  since 
been  recognised  as  sound  law  (a):  **  His  neglect  is  only 
chargeable  on  his  master  or  principal,  for  a  servant  or  de- 
puty, quatenm  such,  cannot  be  charged  for  negligence,  but 
the  principal  only  shall  be  charged  for  it;  but,  for  a  misfea- 
sance, an  action  will  lie  against  a  servant  or  deputy,  but  not 
qmaienui  a  servant  or  deputy,  but  as  a  wrong-doer."  How- 
ell ▼.  BaU  (6)  is  an  authority  on  the  same  point.  The  lia- 
bility of  the  defendant  to  this  proceeding  may  be  tried  by 
three  tests :  1 .  If  he  is  liable  because  the  statute  has  im- 
posed upon  him  the  alleged  duty,  mandamus  would  lie.  In 
r§  Baron  de  Bode{c)\  but  Rex  v.  The  Commissioners  of 
Customs  (d)  shews  that  mandamus  would  not  lie.  The  rea- 
eon  assigned  by  Liiiledale  J.,  in  the  case  last  cited^  is  this, 
'*  The  defendants,"  he  says,  ^'  are  the  officers  of  the  crown. 
A  mandamus  to  them,  in  this  case,  would  be  like  a  manda- 
mus to  the  crown,  which  we  cannot  grant:"  the  other  rea* 
sons  for  refusing  the  writ  appear  to  be  overruled  by  JRex  v. 
Payn  (e).  fi.  The  collector  is  clearly  not  a  principal  within 
d  &  4  Will.  4,  c.  52,  s.  2.  Suppose  a  difference  of  opinion 
between  him  and  the  commissioners  as  to  the  amount  of 
duty  payable  on  any  goods,  he  could  not  take  a  lower  duty 
than  the  commissioners,  who  are  the  real  collectors,  should 
order  him.  3.  If  the  crown  were  sued  by  way  of  petition 
of  right,  it  would  be  no  answer  to  say  that  the  collector 
bad  not  signed  the  entry,  and  that  therefore  it  was  that  the 
goods  had  not  been  delivered,  for  the  reply  would  be  ob« 
Tions,  that  he  was  a  mere  servant,  and  that  his  principals 
should  have  commanded  him  to  sign. 

11.  These  goods  were  not  "  wreck"  within  3  &  4  Will.  4, 
G.  52,  s.  50.  All  the  definitions  of  wreck,  as  in  Termes  de 
la  Leye,  and  in  2  Inst.  166,  where  Bracton  is  cited,  apply 

(a)  12  Mod.  488.  {d)  5  A.  &  £.  381;  S.  C.  6  N. 

(()  5  B.  &  Ad.  504;  S.  C.  2  N.  &  M.  828. 

&M. 381.  (0  6  A. &  £.  392;  S.  C.  1  N. 

(c)  6  Dowl.  P.  C.  776,  792.  &  P.  524. 
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1839.  to  goods  of  which  the  owner  is  unknown.  In  2  Inst  IG?* 
also,  Bracion  is  again  cited,  '^  Item  tempore  dicuntur  res  in 
nullius  bonis  esse,  ut  thesaurus.  Item  ubi  non  apparet 
dominus  rei,  sicut  est  de  wrecco  maris."  The  reason,  too, 
why  wreck  vests  in  the  crown  is  given  in  the  same  part  of 
the  2d  Inst.,  viz.  that  the  property  of  all  goods  must  be  m 
some  person,  and  that  where  no  subject  claims  any  property 
in  them,  as  in  the  case  of  wreck,  they  must  belong  to  the 
crown.  According  to  this  authority,  therefore,  it  would  be 
incorrect  to  call  any  thing  wreck  where  the  owner  comes 
forward.  In  Hamilton  v.  Davis  (a),  the  law  on  this  subject 
was  much  considered,  and  throughout  the  argument  and 
judgment  in  that  case,  the  question  whether  goods  are 
wrecked,  and  whether  they  2sq  forfeited  as  wreck,  are  treated 
as  identical  questions.  In  Dunwich  v.  Sterry  (6),  the  plain- 
tiffs failed  to  shew  that  the  word  '^  wreck*'  had  two  distinct 
meanings,  and  the  case  itself  proves  nothhig  more  than  that 
the  grantee  of  the  crown  has  an  initiatory  property  in  goods 
stranded,  subject  to  be  divested  if  the  owner  of  them  should 
appear;  a  decision  which  agrees  equally  well  with  either 
the  one  sense  of  '^  wreck"  or  the  other,  and  cannot  therefore 
be  said  to  determine  which  is  the  right  sense.  In  5  Geo.  1, 
c.  11,  s.  13,  stranded  goods  are  expressly  distinguished  from 
'^  wrecked  goods,  or  jetsam,  flotsam  or  lagan,''  and  made 
subject  to  the  same  duties  as  imported  goods.  What  then 
are  goods  stranded  but  not  wrecked,  unless  such  goods  as 
are  cast  on  shore  but  saved  from  forfeiture  by  the  owner  of 
them  claiming  within  the  year  and  a  day  ?  The  6  Geo.  4, 
c.  107>  s.  47«  enacts  that  the  owner  or  salvor  of  any  properQr 
liable  to  duty,  and  saved  from  the  sea,  may  sell,  free  from 
duty,  sufficient  to  pay  salvage.  Section  48  of  the  same  sta- 
tute has  a  distinct  provision  as  to  derelict,  jetsam,  flotsam  and 
wreck,  and  its  language  is  inconsistent  with  the  notion  that 
there  could  be  a  known  owner  to  such  goods.  It  appears 
therefore  from  the  above  enactments,  that  there  are  certain 
goods  which  may  be  stranded  and  saved,  and  yet  are  not 

(fl)  5  Burr.  873«.  {h)  1  B.  &  Ad.  831. 
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wreck.  So  the  principal  statute  in  this  case,  3  &  4  Will,  4, 
c.  52,  8.  49,  contains  a  similar  provision  for  the  sale  by  the 
salvor  of  goods  liable  to  the  payment  of  duty  saved  from 
$ea.  The  50th  section,  therefore,  as  to  wreck,  must  apply 
to  goods  which  are  not  to  be  taken  as  saved,  but  as  goods 
of  which  the  owner  is  unknown.  By  that  section  the  com- 
missioners, if  any  question  arise  as  to  the  origin  of  such 
goods,  are  directed  to  determine  of  what  country  they  are 
the  growth :  does  this  appear  to  point  at  goods  of  which 
the  owner  is  known?  The  other  part  of  this  section, 
which  has  been  cited,  was  not  intended  to  lower  the  duties 
on  goods  damaged  by  the  sea,  for  that  is  provided  for  by 
sections  30  and  31.  Reliance  has  been  placed  on  sect.  51, 
which  allows  such  goods  as  are  the  subject  of  the  preceding 
section  to  be  retained,  on  giving  security  to  pay  the  duties 
thereon  at  the  end  of  a  year  and  a  day,  and  which  shews,  it 
is  said,  tliat  goods  *^  wrecked,"  in  the  limited  sense  of  the 
term,  are  not  intended.  But  the  whole  provision  excludes 
the  supposition  that  goods  of  which  the  owner  is  known 
are  intended.  Who  is  to  give  the  above-mentioned  security  ? 
The  lord  of  the  manor,  or  the  party  having  possession  f  The 
owner  is  not  mentioned  at  all.  The  owner  of  imported 
goods  may  warehouse  them  at  once,  under  3  8c  4  Will.  4, 
c.  56,  s.  8;  and  by  3  &  4  Will.  4,  c.  57,  s.  14,  be  need  not 
pa;  the  duties  until  the  expiration  of  three  years  from  the 
time  of  warehousing  them.  That  provision  will  extend  to 
the  goods  in  question,  how  then  can  they  be  brought  within 
another  provision,  which  presupposes  that  their  owner  is 
not  known  ?  The  object  of  3  8c  4  Will.  4,  c.  52,  s.  50, 
appears  to  have  been  to  define  the  duty  payable  upon  goods 
not  intentionally  imported,  and  of  such  trifling  value  as  not 
to  be  followed  by  the  owner. 

III.  The  goods  in  question  were  not  "  brought,  or 
coming  into  the  United  Kingdom,"  within  3  &  4  Will.  4, 
€•  52,  8.  50;  they  were  entered  for  exportation  to  Antwerp, 
and  the  owner  must  have  entered  into  a  bond,  under  3  8c  4 
Will.  4,  c.  57,  8. 42,  so  to  export  them. 

VOL.  II.  u  u 
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1839.  Channell  in  reply.     I.  The  cases  cited  to  shew  that  no 

action  will  lie  against  the  defendant  were  chiefly  cases  of 
contract.      In   Schinotii  v.  Bufnsted{a)   the   principle  is 
broadly  laid  down,  that  ministerial  officers  are  chargeable 
under   circumstances  like   the   present.     It  is  contended 
that  the  defendant  is  not  liable,  on  the  ground  that  be  is 
merely  a  servant  under  the  commissioners.     But  on  that 
ground  the  commissioners  themselves  might  claim  immunity^ 
for  they  might  be   treated  as  servants   under   the  Trea- 
sury.    By  the  3  &  4  fVilL  4,  c.  52,  however,  the  duties  of 
the  controller  and  collector  are  clearly  marked  out.     They 
are  substantive  public  officers,  and,  if  neither  mandamus  nor 
action  lie  against  them,  they  must  go  altogether  unquestioned. 
The  passages  from  Bracton  and  all  the  other  authorities 
were  present 'to  the  mind  of  Parke  J.  in  delivering  the  judg- 
ment of  the  Court  in  Dunwich  v.  Sterry  (ft),  yet  he  lays  it- 
down  that  *^  wreck"  has  two  distinct  senses.     The  5  Geo.  1^ 
c.  1 1,  s.  13,  does  not  speak  of  stranded  goods,  but  of 
saved  out  of  any  vessel  stranded  on  the  coasts  of  this  king 
dom.     It  appears  that  the  statute  of  Westminstek*  was  ont 
declaratory  of  the  common  law,  for  in  that  very  statute  the 
year  and  a  day  is  referred  to.     It  is  said  that  sections  3€} 
and  31  of  3  8c  4  Will.  4,  c.  52,  make  allowance  for  a  dimi- 
nution of  duty  on  damaged  goods,  but  that  is  only  when  the 
voyage  is  completed,  and  the  damage  is  sustained  during 
the  voyage.     As  to  the  provision  respecting  •  the  duty  not 
being  payable  by  the  owner  for  three  years,  it  is  inapplica- 
ble, and  relates  solely  to  goods  imported  and  warehoused. 

IL  These  goods  were  warehoused  on  impoHation,  and 
the  owner  would  be  entitled  to  drawback  on  exportation. 
It  cannot  be  denied  that  they  Were  goods  of  foreign  growth, 
and  that  they  were  goods  ''  coming  into  the  United  King- 
dom/' although  casually  and  not  by  the  agency  of  the  owner. 

Ciir.  adv.  vult. 

(a)  6  T.  R.  646,  (6)  1  B.  &  Ad.  831. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  i839. 
the  Court.  Two  points  were  made  in  this  case.  The  first 
in  importance  and  order  was  whether,  assuming  that  the 
plaintiff  had  tendered  the  proper  amount  of  duty,  any  action 
could  be  maintained  against  the  defendant  for  refusing  to 
accept  it,  and  sign  a  bill  of  entry,  whereby  the  plaintiff  was 
prevented  from  obtaining  the  delivery  of  the  tobacco  in 
question  and  selling  it  to  advantage ;  and  we  are  of  opinion 
that  such  action  is  maintainable  although  no  malice  or  ill 
motive  is  imputed  to  the  defendant.  The  case  states  him  to 
be  the  collector  of  customs  at  Liverpool,  employed  as  such 
by  the  order  of  the  commissioners,  and  ''  that  his  duty  is  to 
collect  the  proper  amount  of  duty  on  each  article,  for  which 
an  entry  shall  be  tendered,  and,  upon  such  duty  being  paid, 
to  sign  a  bill  of  entry  acknowledging  the  receipt,  which  then 
becomes  a  warrant  for  the  delivery  of  the  article  from  the 
charge  of  the  proper  officer."  By  S  8c  4  Will.  4,  c.  51,  s.  2, 
her  Majesty  is  authorized  to  appoint  commissioners  for  the 
collection  and  management  of  the  customs ;  by  sect.  6  the 
Treasury,  or  these  commissioners  under  the  authority  of  the 
Treasury,  may  '^  appoint  proper  persons  to  execute  the 
duties  of  the  several  offices  necessary  to  the  due  manage- 
ment and  collection  of  the  customs  and  all  matters  con- 
nected therewith,  under  the  control  and  direction  of  the 
commissioners ;  and  by  sect.  7,  every  person,  employed  on 
any  duty  or  service  relating  to  the  customs  by  the  orders  or 
with  the  concurrence  of  the  commissioners,  shall  be  deemed 
to  be  the  officer  of  the  customs  for  that  duty  or  service. 

Takhig  the  statement  in  the  case  and  these  clauses  to- 
gether, the  defendant  appears  to  be  not  merely  the  agent 
and  servant  of  the  commissioners,  but  to  be  himself  a  sub- 
stantive and  immediate  officer  of  the  crown,  and  he  is 
charged  with  the  execution  of  a  certain  limited  duty.  It  is 
true  that  in  the  performance  of  that  duty  he  is  subject  to 
the  control  of  the  commissioners ;  but  it  is  still  his  own 
duty,  not  theirs,  that  he  is  to  perform ;  the  acts  which  he 
does  are  his  own  acts,  not  theirs;  their  control  is  not  an 
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arbitrary  one,  but  limited  by  the  provisions  of  the  statute 
wherever  they  apply,  and  does  not  absolve  him  from  respon- 
sibility to  persons  affected  by  the  due  performance  or  neglect 
of  his  duties. 

The  nature  of  those  duties  is  next  to  be  considered,  and 
as  regards  the  present  question  they  are  plainly  and  merely 
ministerial ;  he  is,  according  to  the  statement,  to  collect  the 
proper  amount  of  duty,  and  sign  the  bill  of  entry.  This  is  not 
the  less  a  ministerial  duty,  because  in  some  instances,  as  in 
the  present,  it  may  not  be  clear  upon  the  face  of  the  statute 
what  the  proper  amount  of  duty  may  be ;  difficulties  both 
of  law  and  fact  arise  repeatedly  to  ministerial  functionaries 
such  as  the  sheriff,  in  the  discharge  of  bis  duties,  but  these 
do  not  alter  their  nature. 

The  defendant  then  is  a  public  ministerial  officer,  and 
being  so  he  is  responsible,  for  neglect  of  his  duty,  to  any 
individual  who  sustains  damage  by  such  neglect.     Schinoiii 
v.  Bumsted  (a)  is  a  strong  authority  to  this  effect,  the  facts 
in  that  case  respecting  the  commissioners  of  the  lottery  tend- 
ing much  more  to  raise  a  doubt  whether  the  defendants  had 
not  a  judicial  discretion  entrusted  to  them.     And  in  Lacon 
v.  Hooper  and  others  (6),  which  was  an  action  against  the 
Commissioners  of  Customs  for  not  making  a  certain  order 
for  the  payment  of  money,  to  which  the  plaintiff  claimed  to 
be  entitled  under  an  act  for  the  encouragement  of  the  South 
Sea  Whale  Fishery,  it  was  not  questioned  bu    that  even 
they  would  be  liable  to  the  action,  if  the  neglect  of  duty 
were  made  out. 

We  pass  therefore  on  to  the  second  question — Whetheri 
under  the  circumstances  stated  in  the  case,  the  tobacco 
in  question  is  to  be  considered  wreck,  within  the  50th 
section  of  the  3  8c  4  WiU.  4,  c.  52.  It  is  conceded  by  the 
plaintiff  that,  if  the  word  "  wreck"  in  that  clause  be  con- 
fined to  that  only  which  would  pass  to  the  crown  or  the 
crown's  grantee  under  the  prerogative  or  franchise  of  wreck, 
these  goods  do  not  fall  within  that  predicament ;  but  it  is 
contended  by  him  that  the  word  is  not  to  be  construed  in  90 

(fl)  6  T.  R.  646.  (6)  6  T.  R.  884. 


AFTER  TRINITY  TERM,  II  VICT. 

limited  a  sense ;  and  we  are  of  opinion  that,  according  to 
established  rules  of  construction,  it  ought  not  to  be  so  con- 
strued. The  section  in  its  enacting  part  professes  to  ex- 
tend to  all  *'  foreign  goods  derelict,  flotsam,  and  wreck 
brought  or  coming  into  the  United  Kingdom,"  and,  without 
reference  to  their  condition  or  value,  subjects  them  to  the 
same  duties  as  imported  goods  of  the  same  kind.  If  this 
section  had  stopped  here  it  would  have  been  difficult  to  say 
that  these  goods  were  imported  goods,  for  they  were  in  the 
act  of  exportation.  The  owners  had  done  nothing  except 
with  a  view  to  exportation.  Against  their  will,  by  the  violence 
of  the  storm,  they  were  separated  from  the  vessel  in  which 
they  were  placed,  and  from  the  charge  of  those  to  whose 
custody  they  were  entrusted,  and  either  cast  on  shore,  or, 
being  found  floating,  carried  thither.  If  imported,  by  whom 
could  they  have  been  said  to  have  been  imported  ?  But,  if 
not  imported,  were  they  liable  to  ??o  duty?  Would  it  not 
then  have  been  reasonably  urged  that  they  fell  within  the 
very  words  and  intent  of  the  enactment,  and  became  subject 
as  wreck  to  the  same  duty  as  if  they  had  been  imported  ? 
If  so,  we  must  necessarily  apply  the  same  rule  of  construc- 
tion to  the  proviso  at  the  end  of  the  section  to  relieve  them, 
as  we  should  have  done  to  the  enacting  part  to  charge  them. 
The  word  "  wreck"  no  doubt  in  both  parts  comprehends 
goods  which  strictly  and  technically  speaking  are  ''  wreck," 
but,  as  it  is  capable  also  of  a  larger  sense,  and  as  in  both  parts 
the  object  of  the  section  can  only  be  fully  obtained  by  giving 
it  that  larger  sense,  we  ought  so  to  understand  it.  We 
are  additionally  led  to  this  by  considering  that  the  term 
of  contrast  to  the  word  wreck  is  not  goods  unforfeited,  or 
goods  whereof  the  owner  is  known,  but  goods  imported, 
as  if  the  distinction  present  to  the  minds  of  those  who 
firamed  it,  was  not  between  goods  subject  and  goods  not 
subject  to  a  franchise,  but  between  goods  arriving  in  the 
regular  course  of  importation  and  those  coming  by  the 
casualties  of  the  seas  and  stormS;  and  accordingly  by  the 
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1839.  proviso  they  are  to  be  delivered  over  to  the  lord  of  the 
manor,  or  (using  the  most  general  words),  '^  oAer  penoas 
entitled  to  receive  them." 

Upon  both  grounds,  therefore,  we  think  the  plaintiff  en- 
titled to  maintain  the  action  and  to  our  judgment,  according 
to  the  terms  provided  in  the  special  case. 

Judgment  for  the  plaintiff. 


The  Qu££N  V.  The  Eastern  C!ounties  Railway 
Fridaif,  Company. 

June  21. 

A  company  SiR  J.  CAMPBELL  A.  G-  in  Easter  term  last,  (the  6cb 
Statute  to  May)  obtained  a  rule  to  shew  cause  why  a  mandamus 
make  a  rail-     should  not  issue  to  the  above  (Company  commanding  them 

way  from  Loii-  . 

don  to  Nor-  to  proceed  to  make  and  complete  a  railway  from  London 
iuth  "pS'"  ^^  Norwich  and  Yarmouth,  passing  by  Romfoirf,  CheJms- 
ing  through  ford,  Colcbester,  and  Ipswich,  according  to  the  provisions 
and  required  of  6  &  7  ffUL  4,  c  cvi.  (local  and  personal)  intituled  ^  An 
to  set  out  any    ^^^  fQf  making  a  Railway  from  London  to  Norwich  and 

deviations  t>  ^  ^       i 

from  the  par-     I  armouth,  by  Romford,  Chelmsford,  Colchester  and  Ips- 

phirS  "^'^^^^  ^^  ^^  ^^"^^  '*  ^^^  Eastern  Counties  RaUway/'  and 
tiie  27th  July,  of  ]  &  2  Fict.  c.  Ixxxi.  (local  and  personal),  intituled,  ''  An 
make' their  ^^^  ^^  amend  and  enlarge  the  Powers  and  Provisions  of 
compulsory  the  Act  relating  to  the  Eastern  Counties  Railway,''  nnd  ei^ 
land  before  pecially  to  Set  out  and  de6ue  the  line  of  the  said  railway 
lo^.^^f**f"J-^'   (particularly  that  part  thereof  lying  between  Colcbester  and 

1840,  had,  for      *^         .  "^  ^     ,  ^     ^ 

two  or  three      Norwich,  and  Norwich  and  Yarmouth)  deviating  from  thi 

ceed"  d^wTth      "»^  '«id  ^^^n  ^»  ^^"^  P'^°«  i»  ^«  ^"^  lastHnentioned  ar 
great  activity     in  that  behalf  referred  to,  and  to  proceed  to  purchase  ll 

the  line  as  far  l^^^ds  uecessary  to  the  making  and  completing  the  said  n 

as  Colchester, 

but  on  May  the  6th,  1839,  had  not  commenced  proceedings  for  carrying  on  the  line  bf 
Colchester.    This  course  was  approved  of  by  the  shareholders  at  large,  and  the  fanr 
the  Company  were  nearly  exhausted,  but  ic  appearing  doubtful  whether  the  Cod 
had  any  bona  fide  intention  of  completing  the  entire  line,  this  Court,  at  the  instar 
a  small  proportion  of  shareholders  and  of  a  few  landholders  on  the  line,  made  ab 
a  rule  for  a  maiiduiuus  to  the  Company  to  set  out  their  deviations;  and  make  the 
chases  below  Colchester. 
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wayi  and  lying  between  Colchester  and  Norwich^  9nd  Nor-        i8S9. 

wich  and  Yarmouth  aforesaid,  pursuant  to  the  said  several      ^'^^>^^^ 

r       1-  •      .       .    I    .;  •     J  The  Queen 

acts  of  parliament  ui  that  behalf  contained.  t^. 

The  preamble  of  6  &  7  Will.  4,  c.  cviii.  s.  1,  (local  and  '^^J^^f  J;'/,^'' 
personal,  4th  July,  1836,)  recited  that  the  making  a  railway  Railway 
from  London  to  Norwich  and  Yarmouth,  passing  by  Rom- 
ford, Chelmsford,  Colchester,  and  Ipswich,  would  be  of 
great  public  advantage,  by  opening  an  additional  certain  and 
expeditious  communication  between  those  cities  and  towns 
and  the  intermediate  and  adjacent  towns  and  districts,  and 
also  by  fiicilitating  the  means  of  intercourse  between  the 
metropolis  and  the  eastern  districts  of  England,  and  that  the 
several  persons  thereinafter  mentioned  were  willing  at  their 
own  costs  and  charges  to  carry  the  undertaking  into  execu- 
tion. The  section  then  proceeded  to  incorporate  the  sub- 
scribers by  the  name  of  the  *'  Eastern  Counties  Railway 
Company,"  for  the  purpose  of  making  and  maintaining  the 
said  railway,  with  power  to  take  lands  for  the  use  of  the  un« 
dertaking. 

By  sections  3  and  5  the  Company  were  empowered  to  raise 
1,600,000/.  for  the  purpose  of  making  the  railway,  and 
otherwise  carrying  the  act  into  execution.  Section  6  em- 
powered them  to  make  the  railway  according  to  the  line 
delineated  in  the  parliamentary  plan,  commencing  at  Shore- 
ditch,  London,  and  terminating  at  Norwich  and  Yarmouth. 

By  sections  54  and  55  the  lands  to  be  taken  for  the  rail- 
way were  not  to  exceed,  in  general,  twenty-two  yards  in 
breadth,  with  a  power  to  deviate  from  the  plan  to  the  ex- 
teat  of  one  hundred  yards,  limited  to  ten  yards  in  passing 
through  any  town. 

Sections  1  SO  and  131,  provided  for  the  holding  of  general 
oieetiogs,  and  special  general  meetings  to  be  called  by  the 
directors  on  the  requisition  of  twenty  shareholders. 

Section  144  empowered  the  directors  to  superintend  all 
the  affairs  of  the  Company,  and  do  all  acts  whatsoever  for 
carrying  into  effect  the  purposes  of  the  act,  and  for  the  ma- 
nagement of  the  affairs  of  the  Company. 
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By  sectioD  220  the  whole  capital  was  to  be  subscribed 
for^  before  the  compulsory  powers,  given  to  the  Company 
for  taking  land,  could  be  put  in  force. 

By  section  222,  if  the  land,  which  they  were  empowered 
to  take,  were  not  purchased  within  two  years,  their  compul- 
sory powers  of  taking  land  were  to  cease. 

By  section  223,  if  the  railway  should  not  be  completed 
within  seven  years,  all  the  powers,  authorities  and  privileges 
given  by  the  act  were  to  cease,  except  as  to  so  much  of 
the  railway  as  should  be  then  completed. 

By  sections  246  and  252  the  Company,  if  the  sum  sub* 
scribed  for  should  be  insufficient,  were  authorized  to  raise 
533,333/.  by  mortgage  or  by  way  of  augmentation  of  their 
capital  stock. 

By  section  254,  if  the  railway,  or  any  part  thereof,  should 
at  any  time  thereafter  be  abandoned,  or,  after  the  same  should 
have  been  completed,  should  for  the  space  of  three  years  cease 
to  be  used  as  a  railway,  then  the  lands  authorized  to  be  taken 
by  the  Company,  over  which  the  railway,  or  part  of  it  so 
abandoned,  should  pass,  were  to  revert  to  the  owners  for 
the  time  being  of  the  adjoining  lands  in  equal  moieties. 

By  1  8c  2  Vict.  c.  Ixxxi.  s.  2,  (local  and  personal,  27th 
July,  1838,)  the  time  limited  by  the  prior  act  for  the  com- 
pulsory purchase  of  land  was  extended  for  the  further  term 
of  two  years,  to  be  computed  from  the  expiration  of  the 
period  limited  by  the  prior  act ;  provided  that,  after  the  ex- 
piration of  one  year  from  the  passing  of  the  new  aci,  it  should 
not  be  lawful  for  the  Company  to  deviate  the  centre  line  of 
the  railway,  as  laid  down  in  the  parliamentary  plan,  unless 
the  Company  should,  at  the  expiration  of  the  said  period, 
have  set  out  and  defined  their  line  of  deviation. 

The  rule  was  obtained  on  the  affidavits  of  eleven  persons, 
shareholders  in  the  Company  and  owners  of  lands  over  which 
the  railway  was  to  pass  according  to  the  parliamentary  plan, 
who  stated  that,  at  the  formation  of  the  Company,  the 
prospect  of  an  entire  line  from  London  to  Yarmouth  had 
always  been  held  out  to  persons  whose  support  to  the  un- 
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dertaicing  was  sought^  and  that  the  deponents  had  been 
induced  to  support  it  on  account  of  the  advantages  to  be 
expected  from  such  entire  line  of  communication.  That 
600,000/.  of  the  capital  had  been  paid  up,  and  that,  though 
active  operations  were  going  on  for  completion  of  the  line 
from  London  to  Colchester,  no  steps  had  been  taken  for 
some  time  past  for  setting  out  the  line  of  railway  or  for 
purchasing  any  land  below  Colchester.  That  deviations 
would  be  necessary  in  the  lower  part  of  the  line,  and  that 
this  had  been  admitted  by  the  engineer  for  the  Company, 
and  that  if  all  possible  dispatch  were  employed  there  would 
hardly  be  time  to  define  such  deviations  within  the  period 
limited  by  the  legislature,  viz.  the  27th  July  ensuing.  That 
it  was  believed  to  be  the  Company*s  intention  not  to  carry 
the  line  beyond  Colchester;  that  the  directors  had  been 
applied  to  on  the  subject,  and  declined  to  give  any  assurance 
of  their  intention  to  complete  the  line.  * 

The  affidavits  of  the  chairman  and  engineer  of  the  Com* 
pany  stated  in  answer  that  no  deviations  would  be  necessary, 
though  in  some  few  places  they  might  be  expedient,  and 
that  the  engineer  had  never  said  that  such  deviations  would 
be  necessary.    That  the  directors  had  considered  it  best  for 
the  interests  of  the  Company  to  make  the  line  continuous 
from  London  to  the  interior  of  the  districts,  through  which 
the  railway  is  intended  to  pass,  finishing  and  opening  portion 
by  portion ;  that,  in  furtherance  of  this  plan,  all  the  land 
requisite  between  London  and  Colchester  had  been  agreed 
for,  but  it  was  admitted  that  scarcely  any  land  at  all  had 
been  agreed  for  below  Colchester.      That  at  half-yearly 
meetings  of  the  Company  the  shareholders  had  expressed 
their  approval  of  the  conduct  of  the  directors  in  the  appro^ 
priation  of  the  whole  of  their  first  available  means  to  the 
execution  of  that  portion  of  the  line  between  London  and 
Colchester,  inasmuch  as  when  executed  it  would  yield  the 
larger  amount  of  revenue.     That  without  raising  further 
sums  the  Company  would  not  be  able  to  complete  the  rail- 
way ;  that  the  total  number  of  shares  subscribed  for  and 
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held  by  persons  resideut  in  Norfolk  and  Suffolk  were  only 
562|  and  that  such  shares  when  fully  paid  up  would  only 
amount  to  13^50/.;  that  out  of  the  eleven  deponents  in 
support  of  the  new  rule,  four  were  shareholders,  holding  in 
all  138  shares,  and  the  remaining  seven  immediately  con- 
nected with  Norfolk  and  Suffolk ;  that  about  40,000  shares 
were  held  by  persons  residing  in  Lancashire,  and  that  it 
was  believed  that  the  holders  of  such  shares,  and  of  almost 
all  the  other  shares,  approved  of  the  course  pursued  by  th^ 
directors. 


Sir  F.  Pollock,  Alexander  and  Austin  shewed  cause  (a). 
This  Court  will  not  issue  a  mandamus  to  compel  the  Com* 
pany  to  complete  their  railway.  The  acts  of  parliament, 
by  which  the  Company  are  constituted,  authorise,  indeed, 
but  do  uot  render  it  compulsory  upon  them  to  complete  it; 
they  might  have  abandoned  the  whole  project  immediately 
after  the  passing  of  their  original  act.  That  act  itself  (sect. 
223)  contemplates  the  very  cas^  of  the  non^xecution  of 
either  the  whole  or  part  of  the  undertaking ;  and,  in  section 
254,  provides  that,  if  it  is  abandoned,  the  lands  taken  are  to 
revert  to  the  adjoining  owners.  The  parties  applying  to  the 
Court  have  no  speciiic  right  which  warrants  the  issuing  of 
a  mandamus.  In  Rex  v.  The  Birmifigham  Canal  Naviga^ 
tion  (Jb)  it  appeared  that  commissioners  were  empowered  to 
make  a  canal  from  a  place  caUed  New  Hall  Ring,  Birming* 
ham,  and  from  such  other  places  near  the  town  as  might 
be  found  convenient.  The  commissioners  had  begun  a  cut 
to  another  part  of  the  town,  and  had  declared  their  intention 
to  make  no  canal  to  or  from  New  Hall  Ring.  A  rule 
which  had  been  obtained  for  a  mandamus  to  the  Company 
to  complete  the  navigation  by  making  a  cut  to  New  HaU 
Ring,  was  discharged,  Lord  Mansfield  C.  J.  saying,  **  the 
act  imports  only  an  authority  to  the  proprietors,  not  a  com- 
mand.    They  may  direct  or  suspend  the  whole  work,  a 


(a)  June  the  10th,  before  Lord      son  and  Williams  Js. 
Denman,  €.  J.  LUtledaU,  Patte-         (b)  2  W.  Bl.  708. 
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fortiori  any  part  of  it."  Out  of  the  numerous  applications 
for  mandamus  to  public  bodies,  as  in  Lee  v.  Milner{a), 
Rex  ▼•  Bank  of  England  {b),  Hex  v.  London  Assurance  Comr 
pony  (c),  Rex  v.  The  Benchers  of  Lincoln's  Inn  (d).  Rex  v.  ^  Co^trT™" 
The  Inhabitants  of  Cumberworth  {e),  Rex  v.  The  Inhabitants  Railway 
of  Edge  Lane  (/),  no  case  has  arisen  which  can  be  applied 
as  an  authority  for  the  present  rule.  By  section  144  of  the 
original  act  the  directors  have  full  power  to  manage  the 
affairs  of  the  Company,  and  shareholders  have  no  right  to 
interfere  with  their  management,  except  by  requiring  them 
to  call  a  special  general  meeting,  under  sect.  ISl.  It  ap- 
pears plainly  that  the  majority  of  the  shareholders  entirely 
approve  of  the  course  pursued  by  the  directors,  and  the 
very  amall  minority  constituting  the  applicants  for  this  rule 
must  be  bound  by  the  will  of  the  majority.  This  Court 
will  not  control  the  discretion  vested  by  the  legislature  in 
the  directors.  It  is  a  good  return  to  a  mandamus  to  admit 
a  fellow  of  a  college,  that  the  college  was  subject  to  the 
orders  of  a  visitor  Rex  v,  Alsop  (g).  Rex  v.  Paddington  Ves- 
try  (A)  and  Rex  v.  Wilts  and  Berks  Canal  Navigation  (i) 
may  aUo  be  referred  to  on  this  point.  If  the  circumstances 
of  this  particular  case,  as  disclosed  in  the  affidavits,  are  con- 
sidered, it  will  be  found  that  the  directors  have  exercised 
their  discretion  properly.  Their  funds,  it  appears,  are  in* 
sufficient  for  the  completion  of  their  whole  line ;  they  have^ 
therefore,  prudently  applied  them  to  the  completion  of  the 
line  between  London  and  Colchester,  as  being  the  most 
productive  part  of  the  line,  for  the  purpose  of  providing 
fiiDds  to  finish  the  remainder.  The  affidavits  in  support  of 
this  rule  lay  stress  on  the  circumstance  that  the  Company 
have  not  set  out  the  necessary  deviations  between  Colches- 
ter aad  Yarmouth.    The  answer  is  that  the  engineer  states 


(a)  8  M.  &  W.  824. 

(b)  S  B.  &  Aid.  6S0. 

(c)  5  B.  &  Aid.  899;  S.  C.  1 
D.  &  R,  510. 

(d)  4B.&C.  855;  S.C.  7  D. 
&B.d51. 

(e)  3  B.  &  Ad.  108;  and  4  A. 


&  E.  731;  S.  C.  1  N.&  P.  197. 

(/)  6  N.  &  M.  81. 

(g)  2  Show.  170. 

(k)  9  B.  &  C.  45C. 

(0  3A.  &E.  477;  S,C.  5  N. 
&  M.  344. 
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18S9.         that  no  deviations  are  necessary.     Besides,  the  time  for 

^     ^      setting  out  such  deviations  will  not  expire  before  the  27tk 
The  Queen     _  ,  ^  ,.    i 

V.  vuly,  1839,  and  the  Company  cannot  be  called  upon  now. 

'^ooiiTiEs"  ^^^  '*'"®  answer  may  be  given  to  the  complaint  that  the 
Railway  Company  has  not  made  the  necessary  purchases  of  land  be> 
low  Colchester;  the  time  allowed  for  such  couipulsoiy 
purchases  does  not  expire  before  the  27th  July,  1840,  and 
for  purchases  by  arrangement  is  extended  for  a  much  longer 
period. 

Sir  J.  Campbell  A.  G.,  Cresswell,  Kelly,  and  (yMallq, 
contrd.    The  general  principles  laid  down  by  Lord  JEXdmi 
C.  in  Blakemore  v.  Glamorganshire  Canal  Navigation  (a), 
apply  to  the  present  case,  and  warrant  the  interposition  of 
this  Court.     Rex  v.  Severn  and  Wye  Railway  Company(b) 
also  is  a  general  authority  on  this  subject;  and  in  Rex  ▼• 
Cumberworth  (c)  the  observations  of  all  the  judges  of  this 
Court  are  applicable  to  shew  that  the  Company  in  this  case 
have  entered  into  one  entire  contract  with  the  public,  and 
that  the  powers  given  to  them  by  the  legislature  are  in 
respect  of  their  whole  undertaking.     The  legislature  hu 
given  the  present  Company  no  power  to  make  a  railway 
from  London  to  Colchester;  and  the  Company  could  not 
justify  a  trespass  by  alleging  that  they  entered  on  lands 
for  the  purpose  of  making  such  a  line.     Suppose  that  there 
were  two  competing  lines  before  parliament,  one  to  Colches- 
ter only,  and  the  other  on  to  Yarmouth,  and  that  the  Col- 
chester line,  being  preferable  in  other  respects,  succeeds  oo 
the   promoters  of  it   undertaking  to  carry   on   their  line 
also  to  Yarmouth*;  could  the  successful  line  be  allowed 
subsequently  to  stop  short  at  Colchester  ?  A  person  having 
a  house  and  farm  in  Essex  may  have  supported  the  present 
Company's  bill,  although  his  property  would  be  injured  in 
the  first  instance  by  the  railway  passing  through  it,  on  tbe 
very  ground  that  he  would  be  compensated  in  the  end  bjr 
the  facilities  bald  out  to  him  for  conveying  his  produce  to 

(a)  J  Mylne  &  K.  154.  (c)  1  N.  &  P.  IQT ;  &  C  4  A. 

(6)  2  B.  &  Aid.  646.  &  R  731. 
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Yarmouth.     It  is  said  that  this  application  to  compel  the        1839. 
CompaDy  to  set  out  deviations  and  purchase  land  is  prema-    J^^^^'^T^ 
tare,  because  their  time  for  doing  the  acts  required  has  not  v. 

expired ;  but,  if  made  after  that  time  had  expired,  the  appli-  ^^  ^^""*' 
cation  would  clearly  be  too  late,  for  this  Court  would  have  Railway 
uo  power  to  compel  the  performance  of  the  acts  required, 
unless  within  the  time  limited  by  the  legislature.  It  is  true 
that  sect.  144  gives  the  directors  power  to  control  the  share- 
holders, but  that  is  **  for  carrying  into  effect  the  purposes  of 
this  act|"  not  for  the  purpose  of  stopping  them.  And, 
even  if  the  directors  had  this  latter  power  as  against  the 
shareholders,  they  have  it  not  as  against  the  public.  Rex 
V.  Birmingham  Canal  Navigation  (a)  has  been  relied  on, 
but  that  was  not  the  case  of  a  private  speculation,  for  the 
fulfilment  of  which  certain  individuals,  desirous  of  profit, 
had  obtained  powers  from  the  legislature  on  stated  terms ; 
and  it  appears  also  that  the  commissioners  had  a  discre- 
tion to  make  a  cut  in  one  place  or  another  near  Birming- 
ham, '*  as  may  be  found  convenient."  With  regard  to  the 
statement  that  the  Company's  funds  are  insufficient  for  their 
objects,  it  shews  that  they  have  imposed  on  the  legislature : 
the  same  excuse  was  offered  in  the  recent  case  of  the  South 
I^tvel  Drainage  (b),  but  the  Court  would  not  listen  to  it. 
The  Company  are  empowered  to  borrow  money,  and,  if 
they  have  not  money  to  go  on  with,  they  must  get  it.  As 
to  the  fact,  whether  deviations  will  or  will  not  be  necessary, 
the  affidavits  are  conflicting,  but  the  improbability  is  very 
great  that  the  line  laid  before  parliament  can  be  exactly 
followed. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court : — This  was  au  application  for  a  mandamus  to  do 
certain  acts  therein  specified :  and  it  was  observed  on  both 
sides,  in  the  course  of  the  discussion,  and  we  think  with 


{a)  2  W.  Bl.  708. 


(b)  Not  reported. 
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great  truth,  that  the  questions  involved  in  it  are  of  much 
novelty,  and  of  at  least  equal  importance.  Because,  as  on 
the  otie  hand,  much  mischief  may  ensue,  if  this  Court 
should  improvidently  enjoin  the  performance  of  things  im* 
practicable  or  improper;  so,  on  the  other,  is  there  no  higher 
duty  cast  upon  this  Court  than  to  exercise  a  vigilant  control 
over  persons  entrusted  with  large  and  extensive  powers  for 
public  purposes,  and  to  infofce,  within  reasonable  bounds, 
the  exercise  of  such  powers,  in  compliance  with  such  pur- 
poses, and  the  more  so,  as  we  are  not  aware  of  any  other 
efficient  remedy.  The  principles  upon  which  these  powera 
are  conferred  by  the  legislature  upon  undertakers  of  this 
description  are  now  so  fully  understood,  that  it  is  not 
needful  to  do  more  than  generally  to  refer  to  them.  They 
are  thus  laid  down  by  Lord  Eldon^  in  the  well  known  case 
of  Blakemore  v.  Glamorganshire  Canal  Company  {a)  t — **  I 
apprehend  those  who  come  for  these  acts  to  parliament,  do, 
in  effect,  undertake  that  they  shall  do  and  submit  to  what- 
ever the  legislature  empowers  and  compels  them  to  do; 
and  that  they  shall  do  nothing  else ;  that  they  shall  do  and 
forbear  all  that  they  are  thereby  required  to  do  and  forbear, 
as  well  with  reference  to  the  interests  of' the  public,  as  to  the 
interest  of  individuals.**  The  same  doctrine  was  acted  upon 
by  this  Court  in  its  fullest  extent  in  the  ease  of  Rex  v. 
Cumbenaorth  (6).  It  remains  only  to  add,  that  these  case^ 
and  principles  have  been  recently  recognized  by  the  Cottrfc 
of  Exchequer,  in  the  case  of  Lee  v.  Milner  (c). 

The  reasons  also  which  regulate  the  practice  of  this 
Court,  in  regard  to  writs  of  mandamus,  are  very  plain  anrf 
intelligible.    Its  interference  is  occasioned  by  inferior  courts 
or  persons  refusing  to  proceed  in  some  course  prescribed 
by  law ;  and  not  in  consequence  of  any  misapprehension  ot 
error  in  that  course,  provided  they  have  entered  upon  it 
And,  accordingly,  if  it  had  appeared  that  the  Company  were 
substantially  complying  with  the  terms  of  their  undertakiogi 


(a)  1  Myl.  &  K.  134. 
(6)  3  B.  &  Ad.  108. 


(r)  2  M.  &  W.  884. 
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there  would  have  been  at  once  a  satisfactory  answer  to  the        1839. 

appUcation.  TheQuEEK 

Now  the  objects  and  purposes  for  which  this  Company  v, 

has  been  incorporated  and  empowered^  or,  in  the  words  of     Counties 
the  passage  cited,  "  what  the  legislature  has  empowered      Railway 
atid  compelled  them  to  do  and  to  submit  to,'*  are  too  clear 
to  admit  of  any  doubt     The  title  of  the  dct  itself—*'  for 
making  a  Railway  from  London  to  Nortvich  and  Yarmouth.*^ 
' — the  benefits  recited  in  the  preamble  as  likely  to  result 
from  opening  a  communication,  not  onl^between  the  towns 
there  more  particulary  enumerated,  but  also  between  the 
metropolis  and  the  eastern  districts  of  the  kingdom,  from 
lifhich  it  is  alleged  that  **  great  public  advantage*^  would 
result,  the  eastern  terminus  being  a  sea-port  of  greatt?r  con- 
aeqoence  than  any  in  those  eastern  districts,  together  with 
a  nktnute  description  of  the  whole  line,  and  a  particular 
enumeration  of  all  the  places  through  which  it  is  to  pass, 
precludes  all  question  on  this  matter.    We  consider  it  to  be 
equally  undeniable  that  to  carry  the  railroad  through  a  por- 
tion only  of  the  described  line,  such  as  a  third  or  a  half,  is  a 
nonlinal  and  not  a  real  compliance  with  the  meaning  of  the 
act  of  parliament.     We  are  aware  that  we  were  met,  in  this 
part  of  the  argument,  by  remarks  upon  the  difficulty  or  im- 
possibility attending  the  execution  according  to  the  pre- 
strribed  terms.     We  confess,  however,  that  we  should  have 
felt  more  impressed  by  observations  of  this  nature,  if  we 
bad  not  observed  in  the  preamble  of  the  act,  which  We 
must  consider  to  have  been  proved,  that  certain  persbhs 
therein  named  (and  we  consider  the  obligation  as  extending 
to  their  successors,  who,  from  time  to  time,  Uiay  constitute 
the  Company),  **  were  willing  at  their  own  costs  and  charges 
to  cairy  the  said  undertaking  into  execution.^     Such  diffi- 
culties, be  they  more  or  less,  should  have  been  duly  esti- 
mated before  the  undertakers  pledged  themselves  to  the 
execution  for  the  sake  of  obtaining  such  large  and  extensive 
powers  as,  most  certainly,  are  vested  in  them  for  the  pur- 
poses already  mentioned.     It  was  urged  also  that  the  time 
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1889.        for  completing  the  work  is  not  yet  elapsed.     We  were  also 

J!^^y^^      referred  to  parts  of  the  act  (and  particularly  to  the  clause 

V,  revesting  the  land,  taken  for  the  line,  in  the  proprietors  on 

The  Eastern   ^^^y^  side),  as  indicating  that  the  non-completion  of  the 
Counties  ''      ^  ,   ®  ,     "^  j 

Railway      work  was  obviously  within  the  contemplation  of  the  legisla- 
Company.      ^^^^^     yj^  think,  however,  that  a  failure  of  the  enterprise 

upon  experiment  and  trial  (which  may  of  course  happen  to 
any  scheme,  however  plausible  or  promising),  is  widely  dif- 
ferent from  a  design  to  abandon  one  part  of  the  line,  and 
to  execute  another,  which  it  may  be  found  more  easy  and 
profitable  to  accomplish. 

We  now  come  to  consider  whether,  so  far  as  appears  to 
us,  there  be  a  bon^  fide  purpose  of  completing  the  work. 
And,  upon  this  part  of  the  case,  after  making  every  possible 
allowance  for  the  discretion  to  be  exercised  by  the  Com« 
pany,  as  to  the  different  degrees  of  exertion  to  be  made  in 
different  parts  of  the  line,  it  is  impossible  not  to  be  forcibly 
struck  by  the  different  state  of  things  beyond  Colchester 
and  between  that  town  and  London.  Beyond  we  can  dis- 
cover no  activity,  whereas  between  London  and  Colchester 
we  are  given  to  understand  that  the  whole  line  is  in  a  state 
of  great  forwardness.  The  procuring  land  for  the  line  is 
usually  we  believe,  as  reasonably  might  be  expected,  the 
first  step  in  these  cases ;  and  yet,  in  this  preliminary  mea- 
sure, the  preparation  beyond  Colchester  we  perceive  to  be 
comparatively  small  and  insignificant.    Moreover,  when  w( 


consider  how  indispensable,  for  purposes  of  this  descriptioOj 
is  the  compulsory  power  of  procuring  land,  (because,  without 
it,  the  obstinacy  or  caprice  of  a  single  individual  may  put 
stop  to  the  work  at  once,)  we  cannot  help  thinking  that  th< 
answer  of  the  Company  to  a  request ''  that  they  will  set  ovl  ^ 
and  define  their  line,  deviating  from  the  line  laid  down  L*^ 
the  plans,*'  (a  mere  precautionary  measure  to  secure  conm— 
pulsory  purchase)  **  that  no  deviation  is  requisite,"  is  much 
more  consistent  with  a  determination  not  to  proceed,  than  a 
well  founded  belief,  that  the  original  plan  could  have  been 
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laid  down  with  such  perfect  accuracy;  as,  iu  working,  to  re- 
quire no  deviation  at  all. 

Upon  the  whole,  without  coming  to  any  final  decision^  9, 

we  think  th^  case  is  involved  iu  sufficient  doubt  to  require  "^^l?  E^«term 

.  ^  CoDNTfES 

a  return  to  the  mandamus,  and  that  the  writ  should  go  for      Railway 
that  purpose.  Compaht, 

Rule  absolute. 


Sir  Thomas  Wilson,  Bart.,  v.  Ho  are  and  others  (a). 

ASSUMPSIT,  by  the  lord  of  the  manor  of  Hampstead, 

for  3900/.  for  reasonable  fines  due  from  the  defendants  to  ^"  **^f^  ^^ 

.  granted  by 

the  plamtiff,  on  the  admission  of  the  defendants  into  certain  the  lord  of  a 

customary  tenements,  parcel  of  the  manor,  according  to  the  ™n^V *rit   "^ 
custom  of  the  manor.     Plea,  non  assumpsit.  trasteesi  and 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  Middlesex  c'hanwrr^ "" 

sittings  after  Trinity  term,  1837,  the  following  facts  ap-  whenever  nine 

lives  should 
peared :—  drop,  new 

The  plaintiff,  before  and  on  the  13th  July,  1826,  was  V."*'®^*'^~ 

GirecieQ  to  oe 

and  still  is  lord  of  the  manor  of  Hampstead.   In  December,  luccessivelv 
1698,  during  the  minority  of  the  lord  of  the  manor,  his  tea-  SJ^^Q^Jd  sub- 
tamentary  guardian  granted  to  fourteen  persons  a  certain  ject  to  the  ap- 
portion of  waste  land,  to  hold  to  the  grantees,  their  heirs  ^1"^^"  ^  * 
and  assigns,  at  the  will  of  the  lord,  according  to  the  custom  Chancery  on 
of  the  manor,  at  a  nominal  rent.     By  indenture  of  the  same  n^nablefine 

date,  made  between  the  said  testamentary  guardian  of  the  ^  ^^f  ^J^^ 

The  lord 

(a)  Decided  during  Trinity  term  the  former  case  of  Wilton  v.  Hoarc,  y*  .  admiV 
last  (May  28).    See  the  report  of      2  B.  &  Ad.  350.  ted  yearly  va- 

lue on  the  iirsc 
life,  half  of  that  sum  on  the  second  life,  half  of  the  last  amount  on  the  third,  and  so  on 
in  a  descending  series : — Held,  that  a  fine  calculated  on  this  principle  was  a  reasonable 
fine,  and  that  it  was  not  competent  to  the  defendant  to  shew  that  it  would  be  unrea- 
sonable, from  the  lord's  privilege  of  naming  the  lives,  and  the  probability,  for  that 
reason,  and  on  account  of  the  necessity  of  charity  trustees  being  persons  of  mature  age, 
that  the  lives  would  fall  more  frequeiiUy  than  if  they  were  nominated  by  the  trustees. 

Qikfre,  whether  the  fine  ought  to  he  reduced  on  the  ground  that  the  renewal  was  to 
be  not  on  the  dropping  of  nine  specified  lives,  but  on  the  dropping  of  nine  out  of  lour- 
teen  specified  lives,  and  would  therefore  occur  sooner. 
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one  part  and  the  said  grantees  of  the  other  part,  it  was  de- 
clared and  agreed  that  the  grantees  should  stand  seised  of 
the  said  premises  for  the  sole  use  and  bene6t  of  the  poor  of 
the  parish  of  Hampstead  successively  for  ever.  In  a  Chan- 
cery suit,  instituted  in  17^9  by  the  Attorney-General,  on 
the  relation  of  certain  persons  on  behalf  of  themselves  and 
others,  inhabitants  and  poor  of  the  parish,  to  which  suit 
the  lord  of  the  manor  and  the  then  charity  trustees  were 
parties,  it  was  decreed  that  the  charity  trust  should  be  esta- 
blished, and  the  premises  be  held  according  to  the  terms  of 
the  trust  deed,  on  payment  to  the  lord  of  a  reasonable  fine 
upon  surrender  and  admittance,  according  to  the  custom  of 
the  manor ;  and  eleven  of  the  trustees  being  theo  dead^  and 
two  others  declining  to  act,  it  was  ordered  that  the  lord 
should,  with  the  approbation  of  a  master  in  Chancery,  no- 
minate thirteen  others,  being  copyhold  tenants  of  the  manor 
and  inhabitants  of  the  parish,  to  complete  the  full  number 
of  fourteen  trustees,  and  that  the  three  surviving  trustees 
should  surrender  the  premises  to  the  use  of  the  remaining 
trustee,  who  was  willing  to  act,  and  to  the  thirteen  new 
trustees  and  their  heirs,  on  the  trusts  of  the  deed  of  I698, 
and  that  the  lord  should  admit  them  on  payment  of  a  rea- 
sonable fine ;  and  that,  whenever  at  any  time  thereafter  the 
number  of  trustees  should  be  reduced  to  five,  then  the  lord 
for  the  time  being  should,  with  the  approbation  of  a  master 
in  Chancery,  nominate  nine  others,  qualified  as  aforesaid,  to 
make  up  the  full  number,  and  that  the  lord  should  admit 
them  on  paying  a  reasonable  fine.  In  1826  twelve  of  the 
trustees  were  dead  and  the  remaining  two  had  resigned; 
and  the  defendants,  fourteen  in  number,  were,  with  the 
sanction  of  a  master  in  Chancery,  nominated  by  the  lord, 
and  duly  admitted. 

The  fine,  payment  of  which  had  been  demanded  and 
refused,  was  assessed  on  the  following  principles.     In  18^ 
the  premises  were  agreed  to  be  of  the  yearly  value  of  1000/. 
Since  the  original  grant  other  grants  had  been  made  by  dis- 
tinct copies  of  court  roll,  but  it  was  agreed  that  one  fine 
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should  be  assessed  for  all  the  tenements.  Two  years'  value 
was  taken  for  the  first  life,  half  that  sum  for  the  second  life, 
half  of  the  last  sum  for  the  third  life,  and  so  on,  in  a  de- 
creasing series  through  the  fourteen  liveSi  halving  on  each 
socceeding  life  the  sum  taken  on  the  preceding.  The  fine 
so  assessed  would  amount  to  about  3999/-»  but  a  deduction 
of  99/-  had  been  made  from  this  sum,  in  conformity  with 
the  judgment  of  the  Exchequer  Chamber  in  a  former  pro- 
ceeding between  these  parties  (a),  because  the  estate  was 
not  absolutely  for  nine  given  lives,  but  for  the  nine  which 
should  first  drop  out  of  fourteen.  From  the  evidence  of  an 
actuary  it  appeared  that  38/.  and  a  fraction  would  have 
been  a  sufficient  deduction  on  this  account,  assuming  that 
there  would  always  be  a  renewal  when  the  number  of  trus- 
tees should  be  reduced  to  five,  that  no  fine  would  be  taken 
on  the  re-admission  of  the  five  old  trustees,  but  that  the  as- 
sessment would  begin  with  62/.  lOs,,  the  sum  to  be  taken 
for  the  sixth  in  the  series.  The  following  were  the  ages  of 
the  several  trustees  at  the  time  of  their  admission  in  1826, 
viz.— 44,  57,  59,  52,  54,  42,  60,  34,  43,  60,  64,  37,  36,  and 
50.  Evidence  was  given  to  shew  that  by  the  custom  of  the 
manor  two  years*  improved  value  was  the  fine  payable  on  a 
single  life,  and  that,  where  more  than  one  life  had  been  ad- 
mitted, the  fine,  on  some  copyholds  within  the  manor,  had 
been  assessed  on  the  principle  of  the  present  fine,  and,  on 
others,  on  the  principle  of  taking  a  half  fine  for  the  second 
life,  a  third  of  it  for  the  third  life,  and  so  on,  always  taking 
an  aliquot  part  of  the  original  sum  on  each  successive 
life  (6).  The  following  were  the  latest  fines  which  had 
been  paid  for  this  estate,  from  time  to  time,  previously  to 
the  admission  of  the  present  defendants : — 

l6th  May,  1743,  on  the  admission  of  eleven  new 
with  three  old  trustees 1 50 

l6th  May,  1763,  on  the  admission  of  nine  new 
with  five  old  trustees 151 

(a)  See  this  referred  to,  post,  in  (6)  See  Wilson  v.  Hoare,  2  B. 

the  judgment  of  the  present  case.        &  Ad.  350. 
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1839.  19th  July,  nS3f  on  the  admission  of  twelve  new 

witli  two  old  trustees 450 

2nd  March,  1801,  on  the  admission  of  ten  new 

HoARE  with  four  old  trustees 579 

and  others. 

The  property  had  originally  been  waste,  but  had  since 

been  built  upon,  and  had  progressively  improved  in  value 

since  the  time  of  the  grant ;  but  no  new  building  had  been 

erected  on  the  property  between  1801  (when  the  last  fine 

was  paid)  and  18£6,  when  the  present  defendants  were  ad* 

mitted.     In  order  to  prove  that  the  trustees  were  in  fault 

for  not  renewing  when  the  lives  were  reduced  to  five — that 

a  proper  deduction  had  been  made  from  the  fine — and  that 

it  was  reasonable,  inasmuch  as  no  fine  would  ever  be  taken 

on  the  re-admission  of  the  five  remaining  trustees  if  the 

renewal  were  made  in  time, — it  was  attempted  to  shew  that 

no  fine  was  taken  within  the  manor  on  the  re-admission  of 

a  joint  tenant.     But  the  instances  adduced  for  this  purpose 

were  cases  of  husband  and  wife;  as  where  A;  who  had 

paid  a  fine  on  admission,  afterwards  surrendered  in  order  to 

create  an  interest  for  his  wife,  no  fresh  fine  was  taken  for 

the  re-admission  of  A.,  and  the  fine  paid  for  the  admission 

of  his  wife  was  the  half  of  that  originally  paid  by  A.     It 

appeared  from  the  evidence  of  an  actuary  that,  if  the  interest 

on  one  life,  of  thirty  years  of  age,  were  worth  £000/.,  the 

addition  of  any  number  of  lives  of  the  same  age  would  not 

enhance  the  value  beyond  3000/.,  and  that  the  interest  on 

fourteen  lives  when  reduced  to  five  was  not,  by  five  or  si 

years,  of  the  value  of  an  interest  on  nine  lives  absolute;  and 

if  2000/.  was  a  reasonable  fine  on  a  single  life  of  thirty 

that,  with  reference  to  the  circumstances  of  this  particula 

case  and  on   the  assumption  that  a  renewal  would  tak 

place  when  the  lives  were  reduced  to  five,  the  w*hole  fin 

should  not  be  more  than  2111/.    This  evidence  was  o 

jected  to  by  the  plaintiff. 

His  lordship  left  four  questions  to  the  jury.      U  Was  it 

the  custom  of  this  manor  to  pay  an  arbitrary  fine  on  a  grant 

of  copyhold  of  inheritance?     Ans.  Yes.    2,  Was  there  ao/ 
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custom  for  calculating  the  amount  of  fine  payable  by  joint 
tenants  ?  Ans.  No.  3.  Was  there  a  custom  for  a  former 
tenant,  who  is  re-admitted  as  joint  tenant,  to  be  admitted 
without  the  payment  of  any  fine  ?  Ans.  No.  4.  Was  the 
fine  reasonable  in  fact  according  to  the  circumstances  of 
the  case?     Ans.  No. 

His  lordship  then  directed  a  verdict  for  the  defendants^ 
but  reserved  leave^  by  consent,  to  move  to  enter  the  verdict 
for  the  plaintifl*,  if  the  Court  should  be  of  opinion  that  the 
afl[irmative  finding  on  the  first  and  the  negative  on  the  second 
question,  entitled  him,  as  a  matter  of  law,  so  to  enter  the 
verdict. 

D.  Pollock,  in  the  following  Michaelmas  term,  obtained  a 
rule  nisi  accordingly,  and  also  for  a  new  trial,  on  the  ground 
that  the  evidence  objected  to  ought  not  to  have  been  re- 
ceived, and  that  the  finding  of  the  jury  on  the  third  and 
fourth  points  was  against  evidence. 
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Sir  J.  Campbell  A.G.,  R,V.  Richards  and  Carey  shewed 
cause  (a).  The  plaintifi*  has  no  right  to  enter  the  verdict 
for  himself  unless  he  shews  that  he  is  entitled  to  the  whole 
3900/.  claimed ;  he  cannot  recover  on  the  quantum  meruit. 
To  shew  that  he  is  entitled  to  this  sum,  he  must  establish 
it  to  be  a  reasonable  fine:  but  the  jury  have  found  that  it  is 
excessive.  The  jury  answered  the  first  question  in  his  fa- 
vour, viz.  that  by  the  custom  of  this  manor  an  arbitrary  fine, 
which  is  now  always  understood  to  mean  a  fine  of  not  more 
than  two  years'  improved  value,  is  payable  on  admission  to 
a  copyhold  of  inheritance ;  but  they  negatived  any  custom 
for  calculating  the  fine  payable  on  the  admission  of  joint 
tenants.  The  plaintiff  therefore  must  contend  that  he  is 
entitled,  as  a  pure  matter  of  law,  independently  of  custom 
and  reasonableness,  to  the  fine  claimed. 

The  jury  could  have  come  to  no  other  conclusion  than 
that  there  was  no  custom  to  calculate  the  fine  on  the  prin- 

(ci)  In  Easter  term  (May  1),  before  Lord  Denman  C,5.,  LiUledale^ 
PattCMon  and  Coleridge  Js. 
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ciples  contended  for  by  the  plaintiff,  for  it  appears  tfiat  b 
some  cases  the  practice,  on  the  admisssion  of  joint  tenants 
to  other  estates  within  the  manor^  has  been  to  take  on  each 
succeeding  life  an  aliquot  portion  of  the  original  sum ;  and 
the  plaintiff  has  already  sued  these  very  defendants  for  a 
fine  calculated  on  that  principle  (a).  And  the  fines  which 
have  been  paid  on  former  admissions  to  the  estate  of  which 
the  defendants  are  trustees,  shew  that  the  principle  on 
which  he  now  relies  has  no  foundation.  In  1763,  151/.  was 
the  fine  paid  on  the  admission  of  nine  new  trustees:  in  1783 
450/.  was  paid  on  the  admission  of  twelve  new  trustees. 
Now  it  is  clear^  if  on  each  successive  life  half  of  the  sum  is 
to  be  taken  that  was  paid  on  the  preceding  life,  or,  in  other 
words,  if  on  each  additional  life  double  the  sum  is  to  be 
given  that  would  be  payable  on  the  life  next  below  it  in  the 
series^  that  instead  of  450/.  a  much  larger  sum  would  have 
been  payable  on  twelve  lives,  ascending  in  geometrical  pro* 
gression  from  the  sum  of  151/.,  taken  on  nine  lives  in  1763, 
as  30^l.  for  the  tenth  life,  604/.  for  the  eleventh,  1208/.  for 
the  twelfth, — amounting  to  an  aggregate  sum  of  2965L 
The  same  inconsistency  with  the  proposed  principle  of  caU 
culation  is  shewn  by  other  entries  in  the  court  rolls.  The 
highest  fine  ever  taken  was  579/*,  in  1801,  on  an  admission 
of  ten  new  trustees. 

There  being  then  no  custom  in  the  present  case,  is  there 
any  rule  of  law  which  entitles  the  plaintiff  to  the  fine  now 
demanded  ?  Even  if  there  were  any  general  rule  of  law,  to 
support  the  plaintiff's  principle  of  calculation  in  the  case 
of  joint  tenants,  it  cannot  apply  to  the  present  case,  where 
the  lives  are  nominated  by  the  lord  out  of  a  particular  class 
of  persons,  being  copyholders  and  resident  within  the  manor, 
and  being  of  a  competent  age  to  discharge  the  duties  of 
charity  trustees,  and  where  the  lord  is  entitled  to  a  further 
fine  on  the  dropping  of  the  worst  lives  out  of  the  number, 
whether  by  death  or  resignation.  It  is  unnecessary  to  refer 
to  the  cases  establishing  that  the  admission  of  the  tenant 

(a)  See  WiUon  v.  Hoare,  2  B.  &  Ad.  350. 
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for  life  is  the  admission  of  the  remainder-man.     In  Doe  d. 
Whitbread  ▼.  Jenney  {a),  it  was  held  that  a  remainder-man 
coming  into  possession  on  the  death  of  tenant  for  life  was 
bound  to  be  admitted  and  pay  a  fine^  but  that  was  by  the 
custom  of  the  particular  manor ;  accordingly  in  Phypers  v. 
Elntm{b)f  where  there  was  no  such  custom,  it  was  held 
that  the  lord  was  entitled  to  no  fine  from  the  remainder- 
man, and  The  Dean  of  Ely  v.  Caldecot  (c)  is  another  au- 
thority for  the  same  point.    If  that  rule  prevails  with  regard 
to  tenants  who  take  successively,  dfortioriy  it  applies  to  joint 
tenants  who  constitute  but  one  tenant.    There  seem  to  be 
no  authorities  on  the  amount  of  fine  payable  by  joint  tenants 
on  admission;  in  The  Earl  of  Bath  v.  Ahney{d),  the  sub- 
ject is  only  incidentally  mentioned,  for  the  question  was  whe* 
ther  any  fine  at  all  was  payable  by  the  executor  of  a  termor, 
and  not  whether  its  amount  was  properly  calculated.     In 
that  case  there  was  a  special  custom  to  take  one  and  a  half 
year's  value  for  one  life,  two  and  a  quarter  year's  value  for 
two  lives,  and  for  three  lives  half  as  much  more.     In  Rex 
V.  The  Lord  of  the  Manor  of  Bonsall  (e),  this  Court  was  of 
opinion  that  coparceners  were  entitled  to  be  admitted  as 
one  heir,  and  on  payment  of  the  fees  payable  by  a  single 
heir,  and  made  absolute  a  rule  for  a  mandamus  to  admit 
them.    With  regard  to  the  opinion  of  this  Court,  expressed 
after  a  former  trial  of  this  case  (/),  that  the  fine  assessed 
according  to  the  principle  now  contended  for  by  the  plain- 
tiiF  was  proper,  the  opinion  was  unnecessary  on  the  deci- 
sion, and  was  pronounced  by  the  Exchequer  Chamber  (g) 
to  be  erroneous,  on  the  ground  that  a  deduction  was  to  be 
made  at  all  events  in  respect  of  the  tenure  being  not  for  nine 
lives  absolute,  but  for  nine  out  of  fourteen.     As  the  plain- 
tiff consents  to  a  deduction  on  that  ground,  the  objection 
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(a)  5  East,  523. 

(b)  3  Bing.  N.  C.  250. 

(c)  8  Bing.  439. 

Id)  1  Burr.  206. 

(e)SB.&C.  173;  iS.C.  4  D.&R. 
835. 


(/)  Wilson  V .  Hoare,  2  B.  &  Ad. 
350;  and  see  the  history  of  this 
case  stated  post  in  the  judgment. 

(g)  Not  reported,  see  the  judg- 
ment post. 
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which  prevailed  in  the  Court  of  Exchequer  Chamber  is  now 
removed^  but  it  is  not  to  be  inferred  that  there  was  no  other 
objection  to  the  iine^  in  the  opinion  of  that  Court,  for  it  was 
unnecessary  so  to  argue  the  case.  It  was  enough  to  rely 
on  one  objection  which  proved  fatal ;  no  use  therefore  can 
be  made  by  the  plaintiiF  of  that  decision.  There  can  be  no 
rule  of  law  by  which  the  plaintiff  can  demand  more  than 
the  full  fine  on  one  life,  together  with  such  additional  com- 
pensation as  the  additional  value,  if  any,  of  an  estate  held 
for  the  nine  worst  lives  out  of  fourteen,  under  all  the  cir- 
cumstances of  this  case,  may  be  thought  to  entitle  him  to. 

The  third  question  left  to  the  jury  was,  whether  there 
was  any  custom  for  a  former  tenant,  who  is  re-admitted,  to 
pay  no  fine.  The  jury  negatived  such  a  custom.  On  the 
dropping,  therefore,  of  nine  lives  out  of  these  fourteen,  and 
on  a  re-admission  of  the  five  remaining  trustees  as  joint 
tenants  with  those  who  may  be  newly  admitted,  there  is  no 
custom  to  restrain  the  lord  from  assessing  a  fine  on  the  re* 
admission  of  the  old  trustees  as  well  as  on  the  admission  of 
new  trustees,  and  commencing  with  2000/.  on  the  first  of 
the  fourteen,  as  in  the  present  instance.  It  was  contended 
at  the  trial  (and  the  deduction  was  calculated  on  that  foot- 
ing), that  the  lord  in  such  a  case  would  ^ake  uo  fine  on 
re-admitting  the  old  trustees,  but  that  the  fine  would  com- 
mence on  the  sixth  life,  with  62/.  lOs.,  being  the  sixth  term 
in  the  series.  But,  if  the  present  claim  is  allowed,  there  is 
neither  any  rule  of  law  nor  any  special  custom  so  to  limit 
any  future  claim.  The  only  cases  in  support  of  such  a 
custom  in  the  manor  were  cases  of  husband  and  wife,  yvho 
are  not  joint  tenants. 

Lastly,  it  was  correctly  left  to  the  jury  to  sty  whether 
the  fine  was  reasonable,  and  they  have  come  to  a  right 
conclusion  with  regard  to  the  peculiar  circumstances  of  this 
estate,  which  excludes  the  possibility  of  applying  to  it  aoj 
definite  rule  of  law.  In  Jackman  v.  Hoddesdon  (a)  it  u 
said  ''  a  wilful  refusal  to  pay  a  fine  is  a  forfeiture,  if  the  fine 

(a)  Cm.  £lii.35]. 
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demanded  by  the  lord  be  reasonable,  where  the  fine  is  arbi- 
trable at  his  will,  and  the  jury  is  to  try  whether  it  be  reason- 
able or  not."  What  rule  of  law  could  be  applied  to  a  case 
like  the  present?  The  lord  does  not  necessarily  appoint 
new  trustees  as  soon  as  there  are  nine  vacancies,  and  indeed 
it  18  his  interest  not  to  do  so,  as  is  shewn  by  this  very  case* 
[Lord  Denman  C.  J.  Would  it  not  be  the  duty  of  the  trus- 
tees to  apply  to  him,  and  could  he  take  advantage  of  his 
own  wrong,  if  he  did  not  put  in  fresh  lives  at  their  request  ?] 
It  is  for  the  lord  to  ascertain  whether  he  has  a  tenant,  and 
to  Dominate  the  new  lives,  and  if  he  has  been  guilty  of 
laches  in  not  completing  the  number  of  trustees  at  the  time 
when  they  were  reduced  to  five,  he  has  no  right  to  a  larger 
fine  than  would  have  been  then  payable.  The  entries,  too, 
of  the  fines  paid  on  former  admissions  make  it  probable 
that  he  never  did  receive  any  larger  fine  than  he  would 
have  had,  if  vacancies  had  been  filled  up  as  soon  as  they 
amounted  to  nine,  for  the  amount  of  fine  has  been  pro< 
gressively  increasing  from  the  first,  which  the  increasing 
value  of  the  property  will  account  for,  and  it  has  not  varied 
according  to  the  number  of  trustees  admitted. 

They  then  contended  that  according  to  the  facts  of  the 
case,  viz.  that  the  trustees  were  nominated  by  the  lord,  &c» 
that  the  finding  of  the  jury  that  the  fine  was  excessive  ought 
Dot  to  be  disturbed. 
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D.  Pollock  and  Scriven  contrsi.  The  judgments  of  this 
Court  and  of  the  Exchequer  Chamber  together  furnish  a 
rule  for  assessing  this  fine,  except  as  to  the  quantum  of 
deduction  to  be  made  in  respect  of  the  lives  nominated  not 
being  nine  specified  lives,  but  nine  out  of  fourteen.  Every 
other  point  in  this  case  has  been  disposed  of  by  the  two 
Courts.  [Several  passages  were  then  read  from  a  MS.  re^ 
port  of  the  case  in  the  Exchequer  Chamber,  shewing  that  the 
qoantum  of  deduction  on  the  ground  above  mentioned  was 
considered  both  by  the  Court  and  the  counsel  to  be  the  only 
remaining  point.  LUtledaleJ.  Even  if  it  be  admitted  that 
the  fine  is  rightly  calculated  to  some  extent,  still  the  ques* 
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matter  of  law ;  and  that  the  finding  of  the  jury  both  on  that 
and  the  preceding  question  was  contrary  to  the  evidence. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court : — ^This  long  pending  case  has  at  length  found  its  ter- 
mination. It  was  an  action  for  a  fine  of  3900/.  due  to  the 
lord  of  the  manor  of  Hampstead  in  respect  of  the  admission 
of  fourteen  persons  Joint  trustees  of  a  charity,  to  a  copyhold 
estate  within  the  manor. 

This  estate  was  granted  near  150  years  ago:  new  trus«* 
tees  are  directed  under  a  decree  of  the  Court  of  Chancery, 
of  a  date  not  much  later,  to  be  successively  appointed  by 
the  lord,  subject  to  the  approbation  of  a  master  in  chancery, 
and  whenever  nine  should  have  dropped,  nine  new  ones  were 
to  be  in  like  manner  nominated  and  approved,  to  complete 
the  number.  It  happened  that  all  the  fourteen  were  removed 
by  death  or  resignation,  and  the  whole  number  of  fourteen 
was  admitted. 

The  lord  claimed  a  fine  of  upwards  of  5000L,  calculated 
on  the  principle  of  two  years'  value  for  the  first  life,  one 
year's  value  for  the  second,  one-third  of  the  same  amount 
for  the  third,  and  so  downwards.  My  brother  Parke  tried 
Ae  cause,  and,  thinking  the  fine  so  calculated  unreasonable, 
directed  a  nonsuit.  Lord  TerUerdm  and  the  Court  agreed 
in  his  opinion ;  but  being  much  pressed,  and  (as  they  cer- 
tainly understood)  by  both  parties,  to  lay  down  a  rule  for 
making  the  calculation,  they  took  time  for  consideration, 
and  then  pronounced  the  rule.  It  was  this ;  that  the  fine  on 
the  first  life  should  be  2000/.,  double  the  admitted  yearly 
value  of  1000/.,  that  on  the  second  the  half  of  that  sum,  or 
the  single  yearly  value ;  that  on  the  third,  the  half  of  that 
last  amount,  or  500/. ;  thus  always  halving  the  last  addition 
to  the  fine  in  a  descending  series.  This  was  on  the  ordi- 
nary principle  that  an  arbitrary  fine  means  a  reasonable  fine, 
and  that  such  is  the  correct  legal  method  of  estimating  a 
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I  to  prove  what  deduction  ought  to  be  made  in  re- 
to  the  renewal  being  on  the  dropping  of  nine  lives 
fourteen,  and  not  of  nine  specified  lives,  and  having 
shed  his  point  by  undisputed  evidence  claimed  the 
t  for  a  fine  of  somewhat  lower  amount  as  a  necessary 
[uence  of  law.  llie  defendants  were  allowed  to  give 
ce,  subject  to  what  the  Court  should  decide  on  its 
ability,  that  that  fine  would  be  in  fact  unreasonable 
he  lord's  privilege  of  naming  the  lives,  and  the  pro* 
y  that  for  that  reason,  and  on  account  of  the  necessity 
rity  trustees  being  persons  of  mature  age,  the  lives 
fall  more  frequently  than  if  they  had  been  nominated 
!  grantees.  This  issue  of  fact  the  jury  also  found  for 
lants,  but  the  plaintiff  contended  that  it  was  imma- 
and  had  leave  to  move  that  a  verdict  should  be  entered 
favour. 

are  of  opinion  that  this  must  now  be  done.  The 
al  grant  by  the  lord  must  be  considered  as  if  it  had 
nade  and  accepted  by  the  trustees  on  the  terms  after- 
prescribed  by  the  decree  in  Chancery.  Whenever 
pplied  for  a  renewal,  they  would  have  to  pay  an  ar- 
',  that  is,  a  reasonable  fine.  We  agree  with  the  deci- 
f  this  Court,  that  a  reasonable  fine  is  to*be  calculated 
!  number  of  lives,  by  beginning  with  two  years  im- 
1  value  and  halving  it,  and  then  halving  the  half  of  it, 
I  on  in  a  geometrical  series,  by  which  means  the  fine 
(ver  equal  four  years  improved  value.  Whether  we 
or  not  with  the  Exchequer  Chamber  that  the  reduc- 
lopted  by  that  Court  ought  to  be  made  is  immaterial 
3  present  purpose,  since  plaintiff  is  contented  to  re- 
t  on  that  principle. 

Rule  absolute  to  enter  the  verdict 
for  the  plaintiff. 
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Saturday; 
June  22nd. 

In  trespass  for 
mesne  profits 
by  John  Doe, 
the  declara- 


DoE  V.  Wright. 

Trespass  for  mesne  profits.  (Writ  of  the  6th  February, 
1837.)   The  declaration  (of  the  Idth  June,  1837)  complained 
of  an  entry  by  the  defendant  into  the  lands  of  the  manor  of 
tion  (ofi837)  Hornby,  belonging  to  the  plaintiff,  on  the  10th  July,  1826, 

slonoftbeioth  ^"^  °'^^  ^"^^  ^^^  tithes  of  the  said  manor;  also  into  the 
July,  1826,  lands  of  the  manor  of  Tatham,  and  into  the  rectory  of  the 
the  com-  parish  of  Tatham,  and  the  tithes  within  the  said  parish^ 
roencement  of  ^^^  Jj,^q  divers  other  lands ;  and  of  his  keeping  the  plain- 

the  acuon.  ,  .  .  r    o  r 

Pleas :  1.  De-  tiff  out  of  possession,  and  taking  the  profits  of  the  several 
Sff's^wwws"'    premises  from  the  day  and  year  last  mentioned  until  the 
sion ;  3.  La-     commencement  of  this  suit, 
mentam.   Re-      Pleas — 1.  That  the  plaintiff  was  not  possessed  of  the 

plication,  by     g^j J  manors,  rectory,  tithes,  lands,  and  premises  in  the 
way  of  estop- 
pel, that  eject-  declaration  mentioned,  or  of  any  part  thereof,  modo  et 

menthadbeeu  f^^^^^     Conclusion  to  the  country. 

brought  for  ^  •'  ^ 

the  same  pre-       3.  That  the  said  manors,  lands  and  premises  now  are, 

demisM^to^he  ^"^  during  all  the  time  in  the  declaration  mentioned  were, 
plaintiff,  one  the  close,  soil  and  freehold  of  the  defendant ;  wherefore 
July,  1826,  for  the  defendant,  8cc.  as  he  lawfully  might.  See.  Verification. 
^V^^^f  h*^  ^'  ^^  ^^  ^^®  tithes,  that  they,  during  all  the  said  time, 
26th  Dec.  were  the  freehold  of  the  defendant.  Verification. 
yefre  wYth  a  Replication  to  the  first  plea.  That  the  defendant  ought 
single  ouster     not  to  be  admitted  to  plead  the  said  plea,  because,  after 

the  said  10th  July,  1826,  in  the  declaration  mentioned,  to 
wit,  in  Trinity  term,  the  2nd  Will,  4,  in  the  Court  of 
Queen's  Bench,  the  defendant  in  this  suit  was  attached  to 
answer  the  plaintiff  in  this  suit ;  wherefore  the  defendant, 
joinder,  that  a  with  force  and  arms,  &c.  broke  and  entered  into  the  maoor 
was  pen^dine  ^^  Hornby  and  the  tithes  thereof,  and  also  into  the  manor 
onthejudg-  of  Tatham  and  the  rectory  and  tithes  of  the  said  parish  of 
1.  That  the  '   Tatham,  and  also  into  certain  other  premises,  which  one 

judgment  as 

set  out  in  the  replication  estopped  the  defendant  from  pleading  the  above  pleas;  2.Tbst 

its  effect  was  not  avoided  by  the  rejoinder. 

Qtutre  what  damages  the  plaintiff  was  entitled  to  recover,  as  it  did  not  appear  tbit 
he  had  been  in  possession  after  the  recovery  by  ejectment. 

A  plea  of  lib.  ten.  to  an  action  of  trespass  gives  implied  colour,  for  it  admits  a  posso* 
sion  sufficient  as  against  a  wrong-doer. 


on  the  27th 
Dec.  1831, 
and  that  the 
plaintiff  had 
judgment  to 
recover  his 
terms.    Re- 
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Tatham  had  demised  to  the  plaintiff  for  a  term  which  had  ^gqg 
not  then  expired.  i\nd  also  wherefore  the  defendant,  with 
force  and  arms,  broke  and  entered  into  a  certain  other 
manor,  to  wit,  the  manor  of  Hornby  and  the  tithes  thereof; 
and  also  into  a  certain  other  manor,  to  wit,  the  manor  of 
1*atham,  and  a  certain  other  rectory,  to  wit,  the  rectory  of 
the  parish  of  Tatham,  and  the  tithes  thereof,  and  also  into 
certain  other  premises.  And  thereupon  the  plaintiff  com- 
plained that  whereas  the  said  Tatham,  on  the  10th  July, 
1826,  demised  the  said  manors,  rectory  and  tenements  first 
above  mentioned,  to  the  plaintiff,  from  the  day  and  year 
aforesaid,  for  the  term  of  fourteen  years  then  next  ensuing. 
And  whereas  also  the  said  Tatham^  on  the  26th  December, 
1831,  demised  the  said  manors,  rectory  and  tenements, 
secondly  above  mentioned,  to  the  plaintiff,  from  the  25th 
December  then  last  past,  for  the  term  of  seven  years  then 
next  ensuing;  by  virtue  of  which  several  demises  the  plain- 
tiff entered  into  the  said  several  tenements,  and  was  pos- 
sessed thereof  for  the  said  several  terms  respectively.  Yet 
while  the  plaintiff  was  so  possessed,  the  defendant  after- 
wards, on  the  27th  December,  1831,  with  force  and  arms,&c. 
broke  and  entered  the  said  tenements  and  upon  the  posses- 
sion of  the  plaintiff,  his  said  several  terms  therein  and  each 
of  those  terms  being  at  the  time  of  the  said  complaint  un- 
expired, and  ejected  the  plaintiff  out  of  his  said  farms,  &c. 
The  replication  then  proceeded  to  state  that  the  defendant 
pleaded  not  guilty,  on  which  issue  was  joined,  and  that  on 
the  6th  August,  the  7th  Will,  4,  the  issue  was  tried  at  the 
Liancashire  assizes,  when  a  verdict  was  found  for  the  plain- 
tiff; and  that  afterwards,  on  the  11th  November,  1836,  in 
Michaelmas  term,  the  plaintiff,  by  the  judgment  of  the  said 
Court,  recovered  his  said  several  terms  aforesaid  then  yet 
to  come  of  and  in  the  said  several  tenements.  Averment, 
that  the  said  manor  of  Hornby,  lands  and  tithes,  and  that 
the  said  manor  of  Tatham,  lands,  rectory  and  tithes,  and 
also  the  other  premises  in  the  declaration  above  mentioned, 
and  in  respect  of  which  the  plaintiff  now  complaineth,  &c. 
are  respectively  the  same  with  the  said  manors,  lands,  tithes. 
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General  demurrer  to  the  rejoinders,  and  joinder  in  de-        1839. 
murrer.  v^^v-^/ 

The  case  was  argued  at  the  sittings  after  Hilary  term  «. 

last  (a).  WaicHT. 

Creswell,  for  the  plaintiff.     The  first  question  is«  whe- 
ther this  replication  by  way  of  estoppel  is  good.      The 
rejoinder  attempts  to  avoid  the  estoppel;  but  it  is  difficult  First  point: 
to  understand  how  there  can  be  an  answer  to  an  estoppel :  recovered  in 

the  replication  must  either  be  an  estoppel  or  not.    Naret  v.  ejectment  may 

.  .  ,     /,.  .be  replied  as 

Lewis  (o),  ]n  the  Common  Pleas,  and  atfarmed  on  error,  is  an  ettoppel  to 

a  distinct  authority  that  the  iudfi^ment  recovered  in  eiect-  P***"  ®^ 

■'  .  rum  tenemen- 

ment  estops  the  defendant  from  pleading  the  present  pleas.  tum»  and  not 

The  report  of  that  case  in  Richardson  has  been  compared  JJJ'action'for 

with  the  record  in  the  treasury  of  the  Court,  and  has  been  mesne  profiu, 

found  quite  correct.     The  action  was  trespass,  to  recover 

mesne  profits  from  the  2nd  October,  32  Car.  2,  to  the  4th 

March,  35  Car.  2 :  the  defendant  pleaded  not  guilty  as  to 

part,  and,  as  to  the  residue,  that  long  before  the  plaintiff 

bad  any  thing  in  the  tenements  last  me^ntioned  one  JE.  L. 

was  seised  of  them  in  fee,  and,  being  so  seised,  before  the 

time  in  which,  &c.  devised  them  to  E.  L,,  now  the  wife  of 

the  Earl  of  Hiuitiiigdon,  and  M.  X.,  deceased,  late  the  wife 

of  the  Earl  of  Scarsdale,  and  to  their  heirs  for  ever,  and 

afterwards  died  seised ;  that  the  devisees  after  his  death,  on 

the  24th  January,  in  the  d2nd  year  aforesaid,  entered  and 

were  seised  by  virtue  of  the  devise,  and,  being  so  seised, 

married,  one  the  Earl  of  Huntingdon^  and  the  other  the 

Earl  of  Scarsdale*     Colour  was  then  given  to  the  plaintiff's 

entry,  viz.  4)iat  he,  claiming  the  tenements  by  colour  of  a 

certain  deed  of  feoffment  to  him  and  his  heirs  thereof  made 

by  the  devisor  before  the  day  of  making  the  said  testament, 

when  nothing  of  the  said  tenements  ever  passed  into  the 

possession  of  the  plaintiff  by  the  said  deed,  after  the  death 

(«)  Feb.  Is  ,  before  Lord  Dtn-  (b)  2  Ricliardson's  Practice  of 

man  C.  J.,  LiUUdale,  ff^iltiams  niid      C.  P.  440,  4lh  ed.  and   Bro%vnl. 
Coleridge  Js.  £nt.  493. 
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1839.  of  the  devisor,  to  wit,  on  the  24th  January,  in  the  OSod  year 
aforesaid,  entered  into  the  tenements.  The  plea  then  stated 
that  upon  the  possession  of  the  plaintiff,  the  defendant,  un- 
der the  command  of  the  Earl  of  jET.  and  the  Earl  of  S.,  on 
the  same  '24th  January  re-entered  and  expelled  the  plamtiff, 
and  the  profits  of  the  same  tenements  from  thence,  for  all 
the  residue  of  the  time  mentioned  in  the  declaration,  re- 
ceived, as  she  well  might,  &c.  8cc.  The  plaintiff  replied,  as 
an  estoppel,  that  after  the  time  laid  for  the  trespass  in  the 
declaration,  to  wit,  in  Hilary  term  the  32nd  &  33rd  Car.  % 
the  plaintiff,  as  lessee  of  certain  persons,  under  a  demise 
and  entry  thereon  from  the  1st  October  in  32nd  Car.^y  for 
five  years,  for  entering  upon  his  possession  on  the  said  1st 
October,  brought  ejectment  against  the  defendant  and  seve- 
ral others,  who  pleaded  not  guilty ;  that  the  plaintiff  reco- 
vered judgment  for  his  term,  and  that  the  premises  in  the 
action  of  ejectment  were  the  same  as  in  the  subsequent  ac- 
tion of  trespass  for  mesne  profits.  The  defendant  rejoined 
that  the  said  earls,  in  right  of  their  wives,  were,  on  the  said 
24th  January,  and  continually  until  the  said  4th  March,  seised 
of  the  premises  in  fee,  and  that  the  defendant  entered  as 
their  servant,  8cc.  To  this  rejoinder  there  was  a  demurrer; 
and  judgment,  after  several  continuances,  was  given  for  the 
plaintiff. 

The  only  difference  between  that  case  and  the  present  is, 
that  there  express  colour  was  given  to  the  plaintiff,  and  that 
here  the  plea  of  libcrum  tenemcntum  gives  implied  colour 
only ;  but  for  the  purposes  of  the  present  question  the  cases 
are  identical.  ITie  extent  to  which  former  judgments  ope- 
rate as  estoppels,  is  illustrated  by  Lord  Ellenborough  C.  J^ 
in  Outram  v.  Morewood  {a).  It  was  there  decided  that  if 
a  verdict  be  found  on  any  fact  or  title,  distinctly  put  in 
issue  in  an  action  of  trespass,  and  judgment  be  given  ac- 
cordingly, such  judgment  may  be  pleaded  by  way  of  estop- 
pel in  another  action  between  the  same  parties  or  their  pri- 
vies, in  respect  of  the  same  fact  or  title.     What  is  the 

(a)  3  East,  346. 
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question  which  the  defendant  seeks  to  raise  by  his. pleas?  1839. 
Whether  Doe,  the  plaintiff,  on  a  certain  day  was  lawfully 
possessed  of  certain  premises.  But  it  has  already  been 
determined,  by  the  action  of  ejectment,  that  he  was  so  pos- 
sessed. No  instance  can  be  found  where  a  judgment  in 
ejectment  has  been  replied  as  an  estoppel  to  a  defence  in 
an  action  like  the  present,  and  has  not  been  held  conclusive. 
In  Trevivan  v.  Lawrance  (a),  which  was  ejectment  upon  the 
demise  of  IZ.F.,  a  special  verdict  was  found,  viz.  that  S.  R. 
was  seised  in  fee  of  the  lands  in  question,  and  that,  being 
so,  H.  M.  recovered  judgment  against  him  in  debt  in  Mt- 
ehaelmas  term,  1656,  which  the  jury  found  in  haec  verba; 
that  in  Hilary  term,  13  Will.  3,  the  lessor  of  the  plaintiff,  as 
administrator  of  the  said  H.  M.,  sued  a  scire  facias,  reciting 
the  judgment  as  of  Trinity  term^  against  the  tertenants  of 
the  lands  which  the  said  S.  R.  had  on  the  day  of  the  judg- 
ment recovered,  or  at  any  time  afterwards;  that  the  ter- 
tenants (of  which  the  defendant  was  one)  appeared  and 
pleaded  nul  tiel  record,  and  issue  joined  thereupon;  that 
the  record  of  the  judgment  of  Michaelmas  term  was  pro- 
duced, and  judgment  given  quod  habetur  tale  recordum, 
and  execution  awarded ;  that,  thereupon,  the  plaintiff  sued 
out  an  elegit,  upon  which  an  inquisition  was  taken,  and  the 
lands  in  question  extended ;  and,  for  the  variance  between 
the  judgment  recited  in  the  scire  facias  and  that  given  in 
evidence,  the  jury  doubted.  The  Court  held  that  the  de- 
fendants were  estopped  by  this  judgment  in  the  scire  facias 
to  say  that  there  was  no  judgment  in  Trinity  term,  because 
that  matter  had  been  tried  against  them,  and  the  defendants 
were  concluded  to  falsify  the  judgment  on  the  point  tried ; 
and  several  strong  instances  of  estoppel  arc  afterwards 
added  by  way  of  illustration.  [Lord  Denman  C.J.  Perhaps 
it  will  be  better  to  consider  at  once  how  far  the  pendency  of 
a  writ  of  error,  to  reverse  the  judgment  on  which  the  plain- 
tiff relies,  affects  the  question.] 

It  has  been  distinctly  held  that  the  pendency  of  a  writ  of 

(fl)  1  Salk.  276. 
Y  Y  2 
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1889.  error  is  not  pleadable  in  bar  to  an  action  on  a  judgment; 
18  £dw.  4,  p.  6,  pl«S3,  where  the  judgment,  till  reTcrsed, 
ifl  said  to  stand  in  sno  robore;  nor  is  it  pleadable  in  abate- 
ment to  a  scire  facias  to  revive  a  judgment ;  THghion  v. 

Second  point:  Granvil(a),  where  it  is  said  "  it  has  been  held  tliat  a  writ 
Judgment  re-  ,      ,       •        .  • 

covered  is  an    of  error  pending  was  a  good  plea  in  abatement  to  such  a 
estoppel,  not-   g^,j,.g  facias.    But  of  late  days  that  has  been  overruled."    If 

withstanding  •'^ 

writ  of  error     the  writ  cannot  be  pleaded  in  abatement  to  scire  facias^  a 

pen  ing.  fortiori  it  cannot  be  pleaded  in  bar,  as  indeed  was  held  in 

Snook  V.  Mattock  (&).  The  decisions  on  this  point,  in  cases 
of  scire  facias,  apply  with  greater  force  to  actions  on  the 
judgment,  for  scire  facias  issues  for  the  very  purpose  of 
knoM'ing  why  execution  should  not  issue.  In  Tonford  v. 
(c),  application  was  made  to  stay  the  action  of  tres- 
pass for  mesne  profits,  on  the  ground  of  error  pending  as  to 
the  judgment  in  ejectment,  and  was  refused,  yin.  Abr. 
Supersedeas,  B.  pi.  10  and  l^are  to  the  same  effect.  It  is 
dear  from  Merilon  v.  St€veHs{d),  Tatwell  v.  Stone  (e)f 
Kempiand  v.  Macauhy  {f)^  and  Douford  v.  Elfys  (g),  in 
wbich  two  last  cases  the  Court  refused  to  interfere,  that  it 
is  only  by  the  practice  of  the  Court,  and  under  special  cir- 
cumstances, that  the  allowance  of  a  writ  of  error  is  ever 
suffered  to  suspend  execution;  and  a  matter  of  practice 
cannot  be  pleaded.  If  the  defendant  succeed  iu  reversing 
the  judgment,  the  Court  would  then  interfere  summarily 
in  his  favour,  or  he  might  obtain  relief  by  audita  querela,  if 
execution  had  already  issued  against  him. 

Another  point  made  in  the  rejoinders  is,  that  the  plaintiff 
has  never  had  execution  on  his  judgment,  and  has  never 
been  in  possession  of  the  premises  stated  in  the  declaratioD 
and  replication.  But  many  cases  may  be  put  where  a 
party  would  be  entitled  to  recover  mesne  profits,  although 
he  has  no  title  at  all  to  have  a  writ  of  possession  executed. 
Suppose  a  tenant  pur  autre  vie  to  recover  judgment  in 

(«)  4  Mod.  Q47,  (d)  Willes,  871. 

(6)  5  A.  &  E.  239;  S.  C.  6  N.  (c:)  4  Bur.  2454. 

&  M.  703.  (/)  4  T.  R.  436. 

(r)  Comb.  455.  {g)  12  Mod.  138. 
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ejecliuent,  and  his  cestui  que  vie  to  die  the  day  after  judg-         1839. 
meuty  the  plaintiff  would  have  no  right  to  take  out  execu- 
tion on  his  judgment,  because  his  title  had  expired,  but  he 
would  be  still  entitled  to  his  mesne  profits.     In  the  old 
action  of  ejectione  firmas,  where  a  party  recovered  posses- 
sion and  damages,  it  was  held  by  Warburton  J.,  in  Peto  v. 
Checy  (a),  ''  though  that  the  term  determine,  hanging  the 
writ,  this  shall  not  abate  the  action,  but  the  plaintiff  shall 
recover  damages.'*     So  also  is  7  Edw.  4,  6  B,  adopted  in 
Bro.  Abr.  Quare  ejecit,  pt.  2,  fol.  167  a,  pi.  6.     In  Thrust" 
out  d.  Turner  v.  Grey  (6),  acted  on  in  Doe  d.  Morgan  v. 
Biuck  (c),  the  lessor  of  the  plaintiff  claimed  as  tenant  ibr 
life,  and  on  affidavit  of  his  death  it  was  moved  that  all  pro«> 
ceedings  might  be  stayed ;  but  the  Court  refused  the  appli- 
cation, saying,  '*  Though  the  possession  cannot  be  obtained^ 
yet  the  plaintiff  has  a  right  to  proceed  for  damages  and 
costs."    The  same  is  the  law  in  an  action  of  waste.     I^If 
an  action  of  waste  be  brought  against  tenant  pur  terme 
d'auter  vie,  and,  hanging  the  writ,  cesty  que  vie  dyetb^  the 
writ  shall  not  abate,  but  the  plaintife  shall  recover  damages 
only,  because  if  cesty  que  vie  had  died  before  any  action 
brought^  the  lessor  might  have  an  action  of  waste  for  the 
damages.     So  if  an  ejectione  iirmae  be  brought,  and  the 
term  incurreth  hanging  the  action,  yet  the  action  shall  pro- 
ceed for  damages  only,  because  an  ejectione  doth  lye  after 
the  terme  for  damages  only:''  Co*  Lit*  286  a,  and  Com. 
Dig.  Abatement  (H.  56). 

WigfUmaHf  contr^.  It  would  be  very  strange  if  a  judg-  Second  poiat* 
menty  which  may  be  reversed  on  error,  should  be  alloxyed 
to  operate  as  an  estoppel  while  the  writ  of  errotf  i.s  pend- 
ing. The  case  of  Dighton  v.  Granvil(d)  is  very  unsatisfac- 
tory, the  decision  itself  is  certainly  favourable  to  th^  plain - 
tiff|  but  all  the  reasoning  of  the  Court  is  against  the  decision. 
A  verdict  is  not  evidence  without  likewise  producing  a  copjr 

(a)   Brownl.  &  Goldes.  pt.  3,  (c)  3  Camp.  447. 

p.  128.  \d)  4  Mod.  247. 

(6)  %  Str.  1056. 
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1839.  of  the  judgment  founded  on  it,  because  the  judgment  may 
have  been  arrested  or  a  new  trial  granted ;  BulL  N.  P.  ^4. 
Why  then  should  a  judgment  be  conclusive  evidence,  al- 
though it  appears  on  the  record  that  the  judgment  actually 
is  questioned  ?  The  pendency  of  a  writ  of  error  certamlj 
affects  a  judgment  for  some  purposes.  Bail  cannot  be 
fixed  while  the  writ  is  pending;  Sampson y.  £rown(a)\  and 
a  sheriff  executing  a  fi.  fa.  after  notice  of  the  allowance  of 
a  writ  of  error  is  liable  in  trespass,  although  there  has  been 
no  further  supersedeas  of  the  execution ;  Bebhaw  v.  Mar* 
shall  {b)»  The  last  case  was  an  action  of  trespass  against 
the  sheriff,  who  justified  under  a  fi.  fa. ;  if  the  argument  for 
the  plaintiff  is  correct,  the  replication  in  that  case,  settiif 
up  the  pendency  of  a  writ  of  error,  was  bad,  and  the  rule 
for  arresting  the  judgment  ought  to  have  been  granted. 
The  present  question  does  not  arise  on  an  action  on  the 
judgment  itself,  Such  actions  may  have  been  allowed 
while  a  writ  of  error  was  pending,  for  the  reason  given  in 
Dighton  v.  Granvil{c),  that  at  common  law  there  could  be 
no  scire  facias  on  a  judgment.  Snook  v.  Mattock  (d)  is  dis- 
tinguishable, for  the  only  object  of  the  proceeding  there  was 
to  put  a  new  party  on  the  record,  so  as  to  enable  the  plain- 
tiff, in  the  event  of  the  judgment  being  affirmed,  to  make  it 
available  against  the  executor  of  the  plaintiff,  who  was  dead. 
Here  the  object  is  to  estop  the  defendant  by  making  the  judg- 
ment in  a  different  action  conclusive  against  him,  although 
that  judgment  is  under  review.  But  Curling  v.  Inties  (t) 
seems  to  be  decisive  against  such  a  position.  Curling  sued 
Innes  on  a  bond  conditioned  for  the  payment  of  such  a  sum 
of  money  as  Curling  should  recover  against  Beckford, 
ItineSy  w(io  was  under  terms  to  plead  issuably,  admitting 
that  judgment  had  been  obtained  against  Beckford  for  the 
sum  claimed,  pleaded  that  error  was  pending  on  the  judg- 
ment.   A  rule  was   granted  to  shew  cause  why  the   plea 

(«)  2  East,  439.  ((/)  5  A.  &  E.  239;  5.  C.  6  N. 

(6)  4   B.  &  Ad.  336;  5.  C.  1      &  M.  783. 
N.  &  M.  689.  (<j)  2  H.  Bl.  372. 

(c)  4  Mod.  247. 
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should  not  be  withdrawn,  as  being  no  issuable  plea,  but  was 
afterwards  discharged,  on  the  ground  that  the  surety  could 
not  be  liable  till  the  money  was  actually  recovered  against 
the  principal  in  the  former  action,  and  that,  while  the  writ 
of  error  was  depending,  the  money  was  not  actually  reco- 
vered* There  the  plaintiff  sought  to  recover  against  the 
sorety  because  he  bad  recovered  against  the  principal,  but 
was  held  to  be  premature;  and  so  is  the  present  plaintiff  in 
seeking  to  recover  in  an  action  for  mesne  profits  before  he 
has  consummated  his  recovery  in  the  ejectment.  In  the 
cases  where  summary  applications  have  been  made  to  stay 
execution  while  error  was  pending  the  general  issue  was 
pleaded,  and  the  remedy  by  such  applications  was  the 
speediest.  Here  no  such  application  can  be  made,  for  the 
action  is  not  on  the  judgment,  but  is  collateral.  As  to  the 
defendant's  remedy  by  audita  querela,  manifest  injustice 
would  arise  if  he  were  left  to  it.  The  plaintiff  is  John 
DoCf  and,  as  there  is  no  consent  rule  in  the  action  for  mesne 
profits,  if  the  defendant  is  left  to  his  audita  querela,  the 
plaintiff  may  give  his  lessor  the  whole  damages  and  costs, 
and,  when  the  judgment  is  reversed,  the  defendant  must 
look  for  redress  to  John  Doe.  If  the  Courts  on  motion 
recognize  the  effect  of  a  writ  of  error  upon  a  judgment,  why 
may  the  same  thing  not  be  pleaded  ?  The  rule  followed 
by  the  Courts  is  something  more  than  a  rule  of  practice, 
and  two  cases  have  been  cited  in  which  it  has  been  esta- 
blished in  pleading.  The  judgment  might  be  an  estoppel 
if  error  were  not  pending,  but  the  rejoinder  shews  that  it 
does  not  exist  as  an  estoppel,  and  this  the  defendant  is  at 
liberty  to  shew.  '*  A  man  may  take  averment  which  stands 
with  the  record,  and  which  does  not  impugn  any  thing  ap- 
pearing within  the  record,  and  which  is  only  as  to  the 
operation  of  it." — Vin.  Abr,  (Estoppel,  A.  12.)  citing  4 
Rep.  7 1 . 

But,  passing  by  the  rejoinder,  the  defendant  is  entitled  First  point. 
to  judgment  on  the  rest  of  the  pleadings  for  the  replica- 
tions are  bad.     The  declaration  is  the  ordinary  declaration 
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1839.  of  trespass  quve  ciausam  frcgit;  there  is  oo  iiilimation 
of  a  recovery  of  the  same  premises  in  ejectment,  or 
that  this  actiou  relates  io  any  way  to  such  a  former 
action.  So  far  the  ordinary  pleas  are  applicablei  and  are 
primft  facie  good.  The  plaintiff  replies  his  recovery  in 
ejectment  as  an  estoppel.  How  is  the  plea  of  liberum 
tenementum  affected  by  a  replication  that  the  plaintiff  has 
had  judgment  to  recover  his  term  in  the  premises;  or  how 
can  a  demise  ever  be  replied  as  an  estoppel  to  such  a  pleaf 
The  estoppel  must  be  something  inconsistent  with  the  plea, 
but  this  replication  and  plea  may  stand  together.  The 
interests  of  the  plaintiff  and  defendant  may  both  be  derived 
under  the  same  deed ;  the  plaintiff  and  his  lessor  may  have 
both  been  termors  under  the  defendant.  The  judgment  in 
ejectment  decides  nothing  as  to  the  freehold,  but  merely 
gives  a  title  to  recover  possession^  without  prejudice  to  the 
right  as  it  may  afterwards  appear  between  the  parties; 
Taylor  v.  Horde  {a).  Even  in  an  action  of  ejectment  the 
former  judgment  would  be  no  estoppel.  ILiitkdale  J. 
Suppose  a  special  plea  were  necessary  in  ejectment,  that 
the  defendant  pleaded  liberum  tenementum,  that  the  plain- 
tiff recovered,  and  that  then  the  defendant  brought  another 
ejectment?]  The  judgment  might  be  conclusive  iu  that 
form  of  pleading.  [Coleridge  J.  Your  plea  of  liberum  te- 
nementum is  inconsistent  with  the  plaintiff's  right  of  pos- 
session.] Then  the  plaintiff*  should  have  replied  in  con- 
fession and  avoidance,  if  the  declaration  had  been  on  the 
judgment  the  plea  would  be  bad.  The  repUcation  sets  up 
a  recovery  of  two  terms,  one  for  seven  years  commencing 
in  1831,  and  the  estoppel  is  pleaded  for  the  whole  period  o 
fourteen  years,  yet  the  ouster  in  the  ejectment  is  in  183 
The  present  action  is  for  keeping  out  of  poss^ession  frc 
1826;  how  is  the  defendant  estopped  from  saying  that  Ar 
1826  to  1831  the  plaintiff  had  no  title?  The  replica 
therefore  is  an  answer  to  part  only  of  the  plea,  and  b 
bad  in  part  is  bad  altogether.     Again,  the  judgment  i/ 

(a)  1  Burr.  114. 
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replication  is  to  recover  two  manors  of  Hornby;  the  present        1839. 
action  is  for  a  trespass  to  one  manor  of  Hornby.    Yet  it  is 
averred  that  the  premises  in  the  two  actions  are  the  same. 
It  is  clear  that  the  estoppel  is  in  no  respect  ad  idem. 

The  plea  of  not  possessed  is  also  good,  for  the  judgment 
in  ejectment  merely  gave  the  right  of  possession ;  and,  as 
the  whole  record  shews  that  the  plaintiff  has  not  executed  a 
writ  of  possession,  and  has  not  possession  de  facto,  the  de- 
fendant cannot  be  estopped  from  saying  that  the  plaintiff  has 
not  such  a  possession  as  to  be  able  to  bring  trespass.  The 
same  remark  applies  also  to  the  replication  to  this'  plea  asto 
the  former  replication,  viz.  that  the  estoppel  is  too  -targe, 
and  answers  only  part  of  the  plea.  In  Aslin  ^^  Parkin  (u) 
it  was  said  that  the  action  of  ejectment  is  to  be  considered 
as  brought  by  the  lessor  of  the  plaintiff  against  the  tenant 
in  possession ;  it  should  appear  therefore,  in  order  to  make 
the  judgment  in  ejectment  available,  that  the 'present  action 
is  brought  at  the  instance  of  the  same  persdn  who  was  the 
plaintiff's  lessor  in  the  ejectment.  It  is  said-  in  that'case 
that  the  tenant  cannot  controvert  the  lessor's  possession, 
but  that  must  be  understood  of  his  right  of  possession.  No 
consent  rule  appears  on  the  record  in  this  case,  so  that  the 
lessor's  possession  is  not  admitted  In  the  action  for  mesne 
profits,  proof  that  a  writ  of  possession  has  been  executed  is 
an  ordinary  part  of  the  plaintiff's  case»  In  Oalvart  v.Hors* 
fall{b)  this  proof  was  dispensed  witb>  under  special  circvm* 
stances,  it  having  been  shewn  that  the  plaiutiff  had  been 
let  into  possession  by  the  act  of  the  defendant,  Fenwick  v« 
Grv$venor{c),  though  not  in  point,  may  be  referred  to  gene- 
rally by  way  of  illustration.  In  Doe  v.  Huddart{jd)  k 
seems  to  have  been  thrown  out  by  the  Court  that  the 
judgment  in  ejectment  would  in  an  action  for  mesne  profits 
be  an  estoppel,  if  pleaded.  ^Fbat,  however,  was  a  mere 
dictum ;  the  point  decided  was  that  it  was  not  conclusive 
evidence,  although  a  writ  of  possession  had  been  executed* 

(a)  2  Burr.  665.  (c)  1  Salk.  258. 

(6)  4  Esp.  167.  (d)  2  C,  M.  &  R.  316. 
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1899.        In  the  case  cited  from  Richardson's  Practice  {a),  which  is 

^■^^^^      mainly  relied  on  for  the  plaintiff,  the  pleadings  were  differ- 

V.  ent,  the  plea  was  seisin  in  fee  giving  colour,  and  the  title 

WaioHT.      claimed  by  the  defendant  and  by  the  plaintiff  respectively 

were  brought  into  direct  conflict  in  point  of  time ;  and  the 

grounds  of  the  judgment  do  not  appear. 

Cresswell  in  reply.    The  case  of  Belshaw  v.  Marshall  (6), 
which  has  been  cited  to  shew  that  the  allowance  of  a  writ 
of  error  may  be  set  up  in  pleading  as  an  answer  to  the 
judgment,  proves  merely  this,  that  the  allowance  of  the  writ 
and  notice  thereof  to  the  sheriff  is  a  supersedeas  of  execur 
tion,  and  that  he  will  proceed  to  levy  under  a  fi.  fa.  at  his 
peril.     In   Curling  v.  Innes  (c)  the  plaintiff  could  not  be 
damnified,  until  he  had  failed  in  recovering  the  fruits  of  his 
judgment  against  Beckford,  and  therefore  it  was  clear  that 
he  sued  Innes  prematurely.     In  Reynolds  v.  Beerling  {d)  a 
judgment  obtained  against  the  plaintiff  was  pleaded  as  a 
set-off,  and  the  replication  that  error  was  pending  on  that 
judgment  was  held  bad.     The  audita  querela,  which,  it  is 
said,  will  be  so  inefficacious  to  the  defendant  if  he  should 
be  driven  to  it,  is  pronounced  in  2  Wms.  Sand.  148,  n.(l)^ 
to  be  of  an  equitable  character,  of  the  most  remedial  na- 
ture, and  to  have  been  invented  lest  in  any  case   there 
should  be  a  defect  of  justice,  and  the  defendant  would  have 
his  audita  querela  against  the  real  plaintiff,  and  not  against 
John  Doe,     The  reason  why  a  verdict  is  not  evidence,  viz. 
that  judgment  may  be  arrested,  cannot,  of  course,  be  ap 
plied  to  derogate  from   the   effect  of  a  judgment  itsel 
where  every  step  is  completed  by  the  party  obtaining 
and  steps   must  be   taken  adversely  to  prevent  its  bef 
effectual. 

It  was  not  necessary  that  the  plaintiff  should  have  r 
out  a  writ  of  habere  facias  possessionem  on  his  judgnr 
if  he  had  done  so,  the  writ  would  certainly  have  n 

(a)  Of  C.  P.  p.  440,  4th  ed.  (c)  2  H.  Bl.  372. 

(6)  4  B.  &  Ad.  S36;  S,C.  1  N.         {d)  Iq  note  to  Evans  v. , 
&  M.  689.  3  T.  11.  188. 
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back,  so  as  to  be  conclusive  in  favour  of  the  plaintiff's  title  1839. 
(luring  the  whole  time  of  the  demise  stated  in  the  declara- 
tion in  ejectment.  If  it  were  necessary  that  the  writ  should 
be  first  sued  out,  it  never  could  have  been  decided  that  a 
party  might  bring  trespass  for  mesne  profits  after  his  title 
was  gone.  There  is  in  this  record  a  statement  of  the  decla- 
ration in  ejectment,  that  John  Doe  entered  under  the  leases 
and  that  the  defendant  turned  him  out.  If  the  plea  of  not 
guilty  in  that  case  operated  as  a  denial  of  that  fact,  it  has  been 
found  for  the  plaintiff;  if  the  plea  admitted  the  fact,  that 
also  is  sufficient  for  the  plaintiff.  In  order  to  maintain  this 
action,  it  is  not  necessary  that,  at  the  time  of  commencing  it, 
the  plaintiff  should  have  had  possession,  but  simply  at  the 
time  of  the  alleged  trespass. 

The  plea  of  liberum  tenementum  is  just  as  inadmissible 
in  this  case,  after  the  judgment  in  ejectment,  as  was  the 
plea  of  seisin  in  fee,  in  the  case  cited  from  Richardson. 
Both  pleas  give  colour,  or  they  would  be  bad.  The  colour 
given  is  something  short  of  that  which  enables  the  plaintiff 
to  maintain  his  action,  for  if  they  admitted  a  good  titlCi 
there  could  be  no  defence :  Radford  v.  Harbyn  (a).  What 
colour  is  given  by  the  plea  of  liberum  tenementum  ?  It 
admits  that  the  plaintiff  has  such  a  possession  as  would 
enable  him  to  maintain  an  action  against  a  mere  wrong- 
doer, such  as  was  the  action  of  Graham  v.  Peat  (6),  but  it 
denies  that  he  has  a  right  to  such  a  possession  as,  in  the  very 
case  last  cited,  is  adverted  to  as  being  necessary  to  support 
ejectment.  That  denial  is  inconsistent  with  the  judgment 
set  up  as  an  estoppel ;  and  without  such  a  denial  the  plea 
is  good  for  nothing.  The  doctrine  of  giving  colour  is  dis« 
cussed  at  large  in  Dr.  LeyfieWs  case  (c).  If  the  record 
in  ejectment  had  been  expanded  in  the  present  declaration, 
the  plea  in  question  might  have  been  demurred  to,  and  the 
estoppel  need  not  have  been  replied,  as  it  would  appear  on 
the  record.    Thus,  in  Kemp  v.  Goodal  {d),  where  Speakers 

(a)  Cro.  Jac.  122.  v.  Duranty  8  T.  R.  406. 

(6)  1  East,  244.  And  see  Dodd         (c)  10  Rep.  88. 
V.  Ksiffin,  7  T.  R.  S54>  and  Argent         (d)  1  SUlk.  S77. 


666  CASES  IN  THE  QUEEM's  BENCH, 

1839.  case  {a)  is  cited,  it  was  lield  that,  where  nil  habuit  was 
pleaded  to  debt  for  rent  upon  an  indenture,  the  plaiotiflf 
might  demur,  as  the  estoppel  appeared  on  the  record.  Co. 
Lit.  303,  and  Palmer  v.  Ekins  (b),  are  also  authorities  for 
this  point.  [Littledale  J.  The  plea  is  prima  facie  good : 
should  you  not  have  replied  your  estoppel  to  so  much  only 
as  it  would  apply  to  ?]  Tlie  estoppel  does  not  reply  any- 
thing ;  it  says  that  defendant  cannot  plead  his  plea.  The 
plaintiff  is  in  the  same  situation  as  if  he  had  declared  on 
the  judgment  and  demurred  to  the  plea.  If  the  plea  is  bad 
in  part,  it  is  bad  altogether.  In  Jefferies  v.  Dj/5oh{c),  which 
was  trespass  for  mesne  profits,  the  plaintiff  offered  in  evi- 
dence a  recovery  in  ejectment  against  the  casual  ejector, 
upon  which  no  writ  of  possession  had  issued,  and  relied 
upon  the  judgment  to  estop  the  defendant  from  going  into 
title.  It  was  held  that  this  would  have  been  an  estoppel 
if  the  then  defendant  had  been  made  defendant  in  the  eject- 
ment. 

As  to  pleading  an  estoppel,  he  referred  to  Doe  v.  Hud- 
darl(d),  Vooghl  v.  Winch (e),  Pleadal'a  case(/),  as  cited  i 
Cro.  Eliz.  36,  and  M^Grath  v.  Hardy  (g). 

Cnr.  adv.  vulf. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  th       _e 
Court. — This  was  an  action  for  mesne  profits:  the  declan^^^- 

tion  of  the  13th  of  June,   1837,  was  in  the  common  forn 1; 

it  laid  an  entry  on  the  manors  of  Hornby  and  Tatham,  ai id 

Other  premises,   and  expulsion   on   the    1 0th  July,    180      "6, 
the  latter  contiuued  to  the  commencement  of  the  acti(        in. 
Several  pleas  were  pleaded :  two  only  it  will  now  be  nec^^B5- 
dary  to  consider.     The  first  denied  the  plaintiff's  possessi(=^0; 
the  third  pleaded  liberum  tenementum  Of  the  defend^Erflf 
during  all  the  time  in  the  declaration  mentioned.     To  e^sacb 

(ri)  Hob.  206.  (e)  8  B.  &  Aid.  662. 

\b)  2  Sir.  817.  (/)  Moore,  96. 

(c)  2  Str.  960.  ig)  4  Bing.  N.  C.  782. 
((/)  2  C,  M.  &  R.  316. 
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of  these  pleas  the  plaintiff,  by  way  of  estoppel,  replied  the  1839. 
proceedings  in  an  action  of  ejectment,  brought  by  the  plain- 
tiff on  the  demise  of  Sandford  Tatham  against  the  defendant. 
Two  demises  were  laid,  on  the  10th  July,  1826,  for  fourteen 
years,  and  on  the  ^6th  December,  1831,  for  seven  years, 
with  a  single  ouster  on  the  27th  December,  1831.  The 
plea  of  not  guilty,  the  verdict  and  the  recovery  by  judgment 
of  the  two  terms  were  then  stated,  with  an  allegation  that 
the  judgment  was  still  in  full  force;  and  the  replications 
having  alleged  the  identity  of  the  premises  so  recovered, 
with  those  mentioned  in  this  declaration,  conclude  with 
praying  judgment,  '^  if  the  defendant,  during  the  said  terms 
in  the  said  record  mentioned,  ought  to  be  admitted  to  the 
said  plea,  contrary  to  the  said  recovery,  record  and  pro- 
ceedings." 

The  validity  of  this  replication  of  estoppel  was  questioned,  First  point, 
independently  of  the  rejoinder,  and  may  be  conveniently 
disposed  of  first.  With  regard  to  both  pleas,  that  which 
denied  the  plaintiff's  possession,  and  that  which  asserted 
the  defendant's  freehold,  the  question  will  be  whether  it 
discloses  that  those  pleas  seek  to  draw  again  into  contro- 
versy  the  very  point  (or  right)  decided  in  the  former  suit : 
if  they  do,  upon  the  plainest  principles  it  concludes  the 
defendant  from  pleading  them,  and  this  principle  was  not 
denied  in  the  able  argument  for  the  defendant,  but  only  its 
application  to  the  present  record. 

1st.  As  to  the  plea  which  denied  the  plaintiff's  posses* 
sion.  Two  terms,  it  was  said,  are  shewn  to  have  been 
recovered  in  the  ejectment,  one  commencing  10th  July, 
1 826,  for  fourteen  years,  and  one  on  the  26th  December, 
1831,  for  seven;  the  ouster  is  laid  on  the  27th  December, 
1831,  and  no  possession  appears  to  have  been  given  under 
the  judgment;  but  the  judgment  itself  in  ejectment  does 
not  give  the  possession,  only  the  right  to  it  by  entry,  or  writ 
of  habere  facias  possessionem;  the  plea  therefore  and  the 
replication  are  not  inconsistent,  and  it  appears  by  the  whole 
record  that  the  plaintiff  has  not  in  fact  the  possession. 
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1839.  This  reasoning  we  think  is  not  sound;  the  plea,  being 

pleaded  to  the  whole  declaration,  must  be  taken,  on  the 
assumption  of  its  being  a  good  plea,  to  deny  any  such  pos- 
session in  the  plaintiff  as  was  necessary  for  his  bringing  the 
action  at  all.     But,  in  order  to  bring  the  action,  all  that 
could  be  necessary,  on  the  strictest  construction,  would  be 
a  possession,  when  the  alleged  trespass  was  committed; 
that,  therefore,  at  least  must  be  taken  to  be  denied  by  the 
plea.     But  the  record  in  ejectment  shews  conclusively,  as 
between  these  parties,  a  lease  of  the  10th  of  June,  1826, 
and  a  continuing  possession  till  the  ouster  in  December, 
1831.    The  plea  therefore  and  the  replication  are  clearly 
inconsistent,  and  the  former  seeks  to  re-agitate  that  very 
question  which  the  latter  shews  to  have  been  determined  in 
the   former   action.      The   defendant's   argument,   indeed, 
proceeded  on  the  assumption  that  it  was  necessary  for  the 
plaintiff  to  have  actual  possession  at  the  time  of  bringing 
this  action;  and  there  are,  no  doubt,  old  authorities,  not 
cited  in  the  argument,  which  shew  that  the  dissebee  could 
not  bring  trespass  with  a  continuando  after  the  disseisin, 
before  re-entry;  because  the  freehold  was  in  the  disseisor 
for  the  whole  time  after  the  disseisin,  but  that  after  re-entry 
he  should  have  trespass  with  a  continuando  from  the  dis- 
seisin to  the  re-entry.     But  the  same  authorities  state  that 
for  the^r5^  trespass  and  disseisin  the  action  lay  before  re< 
entry;  and  they  give  several  instances  where  the  disseisee 
had  lost  his  re-entry  by  the  act  of  God,  or  the  determination 
of  his  estate,  in  which  he  had  the  action  without  re-entry; 
see  Co.  Liu.  257  a,  and  2  jRo//'s  Abr.  530—553  and  554. 
It  seems  to  us,  however,  not  important  now  to  follow  out 
this  inquiry,  because  the  question  is  not  to  what  extent  the 
plaintiff  can  recover  damages  on  this  record,  as  to  which  we 
say  nothing,  but  whether  the  plea  of  not  possessed  must  not 
at  all  events  include  the  time  at  which  the  trespass  charged 
was  committed.  We  think  it  must,  and  therefore,  berog  incon- 
sistent to  that  extent  at  least  with  the  judgment  set  out  in  the 
replication,  the  defendant  is  estopped  from  pleading  it.    It 
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was  urged,  indeed,  that  viewing  the  replication  in  this  way«        18S9. 

it  was  open  to  another  objection,  that  it  did  not  extend  so 

widely  as  the  plea,  because,  although  the  plea  might  refer 

to  the  time  of  the  cause  of  action  accruing,  it  also  refers  to 

the  time  of  the  commencement  of  the  action,  and  as  to  this 

last,  the  replication  shewing  no  re-entry  was  no  estoppel. 

But  we  think  this  objection  received  a  sufficient  answer  at 

the  bar.    The  plea  is  pleaded  to  the  whole,  and  it  is  enough 

for  the  plaintiff  to  shew  that  it  cannot  be  pleadable  to  that. 

The   first   plea   therefore   seems  to  us  to  be  sufficiently 

answered. 

2dly.  In  support  of  the  second  plea,  it  was  said  that  there 
was  nothing  inconsistent  in  the  allegation  of  the  freehold 
being  in  the  defendant,  with  the  recovery  of  a  term  for  years 
by  the  plaintiff;  for  it  may  be,  for  example,  that  both  the 
plaintiff  and  his  lessor  are  termors  under  the  defendant.  In 
order  to  estimate  the  weight  of  this  argument,  it  is  necessary 
to  settle  what  is  the  true  meaning  of  liberum  tenementum, 
what  it  admits  and  what  it  denies.  Now,  as  it  is  pleaded 
in  answer  to  a  possessory  action,  it  must  admit  a  possession 
in  the  plaintiff,  or  it  would  be  bad  as  amounting  to  the 
general  issue;  it  must  admit  such  a  possession  as  would 
suffice  to  maintain  the  action,  if  unanswered,  or  as  against 
a  wrong-doer.  On  the  other  hand,  it  must  deny  a  rightful 
possession,  or  it  would  fail  as  a  defence  to  the  action ;  in 
the  language  of  pleading  it  gives  implied  colour  to  the  plain- 
tiff, but  asserts  a  freehold  in  the  defendant  with  a  right  to 
immediate  possession.  In  an  ordinary  case  therefore  such 
a  plea  is  answered  by  replymg  a  term  of  years  in  the  plain- 
tiff created  by  the  defendant,  which  shews  that  the  plaintiff's 
possession  is  not  merely  colourable  but  rightful ;  or,  where 
the  declaration  has  been  sufficiently  explicit,  by  taking  issue 
on  the  liberum  tenementum,  and  so  shewing  the  defendant 
to  be  a  wrong-doer.  Now,  in  the  present  case,  the  repli- 
cation shews  that,  as  between  these  parties,  it  has  been 
decided  that  the  plaintiff  is  a  termor,  not  indeed  under  the 
defendant,  but  under  one  whose  title  is  paramount  to  his; 


18S9. 
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that  the  possession  therefore  is  a  rightful  one,  and  that  the 
defendant  has  no  .right  to  immediate  possession.  But  this 
is  inconsistent  with  the  limited  admission  of  the  plea,  and 
the  title  set  up  b^  it  ts^ken  tc^ether;  and  therefore  we  think 
the  defendant  was  estopped  from  such  plea.  Mr.  CrtsweU 
cited  in  support  of  the  replications  to  both  pleas,  the  case 
of  Nares  v.  Lewis,  which  is  to  be  found  in  2  RichardsoH's 
Practice (a)jj  ^40,  mdBrfiu^ilow's  Entries,  493;  and  he  has 
procured  us  a  transcript  of  the  whole  record  from  the  Trea- 
sury, the  judgment  not  appearing  in  Brownlmo,  The  de- 
claration was  in  trespass,  and  for  the  mesne  profits.  The 
plea  set  out  a  title  in  the  defendant  in  fee,  giving  express 
colour  to  the  plaintiff.  The  plaintiff  replied,  by  way  of 
estoppel,  the  proceedings  in  a  former  action  of  ejectiooe 
firmae  against  the  .defendant  and  others,  in  which  judgment 
had  passed; for  him  to  recover  his  term  in  the  same  premises, 
but,  as  in  the  present  case,  the  replication  said  nothing  of 
any  re-entry  or  delivery  of  possession.  The  rejoinder  main- 
tained the  title  in  the  plea,,  to  which  there  was  a  general 
demurrer ;  and,  after  several  continuances,  it  appears  that 
judgment  passed  for  the  plaintiff.  Substituting  a  freehold 
for  a  fee  simple,  tliis  cai^eis  precisely  the  same  as  the  pre- 
sent, as  far  as  regards  the  point  already  considered,  and  is 
an  authority  in  support  of  our  opinion. 
Second  point.  The  replications  being  good  by  way  of  estoppel,  the  re- 
maining question  is,  whether  the  rejoinders  avail  to  destroy 
their  effect,  and  these  allege  ttie  pendency  of  a  writ  of  error 
on  the  original  judgment  in  the  House  of  Lords,  and  we 
are  clearly  of  opinion  against  the  defendant  on  this  point. 
The  autl)ority  ^ited  by  Mr.  Creswell  from  the  Year  Book 
of  18  Edw.A^  p.  6,  pU.33,  is  yery  direct  and  satisfactory; 
and  to  this  and  oth^r  cases  cited  at  the  bar  may  be  added 
those  of  Taswefl  v..  Slone  (b)  and  Beuwell  v.  Black  (c),  be- 
cause they  illustrate  tbe  distinction  taken  between  the  mere 
maintenance  of  the  action, on  a  judgment  pending  a  writ  of 

(tf)  Of  U»e  Cbmmon  Ple«S,  4th  ed.        (c)  3  T.  R.  643. 
(b)  4  Burr.  245Sk 
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error  to  reverse  it,  and  the  proceeding  to  execution  upon  a 
judgment  recovered  in  such  second  action;  in  the  former 
case,  the  Court  being  clear  that  there  was  no  reason  to  set 
aside  the  judgment^  but  thinking  it  highly  proper  to  stay 
any  proceeding  to  execution  upon  it. 

Upon  the  whole,  therefore,  we  give  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
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TiNDAL  C.  J. 

Vauohan  J. 
Parke  B. 
bosanquet  j. 


BEFORE 


Alderson  B. 

GURNEY  B, 
COLTMAN  J. 


HuMPHERY  r.  The  Queen. 

EjRROR  from  the  Queen's  Bench.  See  the  pleadings 
set  out  at  length,  3  Nev.  ^  Perr.  681.  The  case  was  argued 
in  Hilary  vacation  last  (Feb.  4th). 

Sir  J.  Campbell  A.  G.,  for  the  plaintiff  in  error.  The 
question  simply  is,  whether  the  words  of  the  9  Geo.  4,  c  17» 
s.  Q,  requiring  every  person  elected  to  certain  offices  to  make 
a  declaration  "  within  one  calendar  month  next  before  or 
upon  bis  admission,"  mean,  that  a  person  may  make  the 
declaration  after  he  has  been  admitted.  The  Court  below 
have  decided  shortly  that  the  declaration  is  not  a  condition 
precedent  to  being  admitted.  But,  if  that  is  so,  it  follows 
that  the  declaration  need  never  be  made,  for  the  Annual 
Indemnity  Act  would  cure  the  omission,  and  the  corpora- 
tions of  the  country  may  be  filled  with  Jews,  Mahometans, 
or  Pagans.     The  intention  of  the  legislature,  Jiowever,  in 

VOL.  II.  z  z 


June  4th. 

A  party  elect- 
ed to  a  corpo- 
rate office 
must  make  the 
declaration 
required  by 
the  9  Geo'4f 
c.  17,  8.  9,  to 
be  made 
**  within  one 
calendar 
month  next 
before  or  upon 
his  admis- 
sion," before 
he  can  claim 
to  be  admit- 
ted ;  and  if  he 
refuse  to  make 
the  declara- 
tion, the  elec- 
tion is  void. 
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18S9.        passing  the  9  Geo.  4,  c.  17y  must  be  looked  at,  and  it  is 
„  clear  from  the  terms  of  that  statute,  that  in  relaxing  the 

HUMPHERY  .  ,® 

V,  penalties  against  Roman  Catholics  and  Dissenters  it  was 

Tha  Queen.    ^^^  intended  that  any  but  Christians  should  be  admitted  to 
offices  of  trust  in  this  country.     The  importance  attached 
by  the  legislature  to  this  declaration  is  manifest  from  this 
that  in  the  Municipal  Corporation  Act^  5  8c  6  Will,  4,  c.  76| 
an  express  clause  is  introduced  (sect.  50),  requiring  this 
declaration  still  to  be  taken.    And  when  Mr.  Salomons,  who 
now  claims  the  office  of  alderman,  was  elected  a  sheriff  of 
London,  but  was  unable  to  make  the  declaration  on  the 
ground  of  his  religious  opinions,  the  5  &  6  fVill.  4,  c.  28, 
was  passed,  to  exclude  sheriffs  from  the  provision.    That 
act  however  was  very  unnecessary,  if  the  construction  to 
be  contended  for  to-day  is  the  true  one.     It  is  submitted 
that  the  usage,  set  out  in  the  plea,  of  the  court  of  mayor  and 
aldermen  requiring  a  person,  seeking  to  be  admitted,  to 
make  the  declaration,  is  a  valid  one,  and  that,  on  the  refusal 
to  make  the  declaration  the  election  was  void,  and  a  fresh 
precept  properly  issued.     It  is  further  contended,  that  the 
judgment  of  the  Court  below  is  erroneous  on  two  grounds; 
first,  that,  even  if  the  administering  the  oath  of  office  is 
tantamount  to  admission,  still,  before  admission,  the  decla- 
ration must  be  made,  and  if  there  is  an  omission  or  neglect 
the  election  is  void;  second,  that  the  making  of  the  declara- 
tion is  of  itself  part  of  the  ceremony  of  admission,  which 
is  not  consummated  merely  by  taking  the  oaths  of  office. 
The  ceremony  consists  of  three  parts:   1.  taking  the  oath 
of  allegiance ;  2.  the  oath  of  office ;  3.  making  the  declara- 
tion.    It  is  competent  to  the  court  of  mayor  and  aldermen 
to  direct  in  what  order  these  acts  shall  be  performed,  and 
Mr.  Salomons,  having  refused  to  make  the  declaration  at 
the  time  when  it  was  proposed  to  him,  must  be  considered 
as  having  refused  entirely.     It  is  material  to  see  how  the 
law  stood  before  the  passing  the  9  Geo.  4,  c.  1 7.     Now  by 
the  13  Car.  2,  si.2,  c.  I,  s.  \2,  it  is  clear  that  no  one  could 
lawfully  fill  any  of  the  offices  specified  without  having  taken 
the  sacrament  according  to  the  rites  of  the  church  of  Eng- 
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land  within  one  year  before  his  election.     From  the  nature         1839. 
of  that  test  it  could  not  be  contemporaneous  with  the 
admission^  but  the  policy  of  the  legislature  is  apparent  to  v, 

admit  none  but  members  of  the  church  of  England  to  cor-  ""^^  ^ueen. 
porate  offices.  Then  the  25  Car.  2,  c.  2,  s.  2,  required  the 
oaths  of  office  to  be  taken  in  the  next  term  after  admittance 
to  the  office  (extended  by  9  Geo.  2,  a  26,  s.  S,  to  six  months), 
and  the  sacrament  according  to  the  church  of  England 
was  to  be  taken  within  three  months  after  admittance.  By 
these  acts  therefore  it  was  secured  that  none  but  members 
of  the  church  of  England  should  fill  the  various  offices  of 
trust  in  the  kingdom;  and  by  the  Indemnity  Acts,  which 
have  passed  annually  for  the  last  century,  a  further  time  to 
take  the  sacrament  &c.  was  allowed,  which  by  their  retro- 
spective effect  avoided  all  penalties  incurred.  Then  on 
looking  at  the  9  Geo.  4,  c.  17,  it  is  manifest  that  the  act  was 
passed  merely  to  repeal  so  much  of  the  former  acts  as 
required  the  sacrament  to  be  taken,  according  to  the  rites 
of  the  church  of  England;  but,  in  order  to  maintain  the 
Protestant  church  of  this  country  and  Scotland  respectively, 
a  declaration  was  ''  substituted  in  lieu"  of  the  sacramental 
test.  Sections  2,  S,  and  4,  provide  for  the  declaration  to 
be  made  as  an  antecedent  test  before  admission,  similar  to 
the  provisions  of  Id  Car.  2,  st.  2,  c.  1,  and  sections  5  and  6 
provide  for  a  declaration  to  be  made  after  admission  similar 
to  25  Car.  2,  c.2.  It  has  been  shewn  that  under  13  Car.  2, 
St.  2,  no  one  but  a  member  of  the  church  of  England 
could  be  elected  to  a  corporate  office ;  it  would,  therefore, 
be  bungling  legislation  if,  under  9  Geo.  2,  c.  J  7,  a  person 
could  be  admitted  without  making  the  declaration.  It  may 
be  admitted  that  the  language  used  is  not  so  precise  as  is 
desirable,  but  the  act  must  be  construed  according  to  the 
intention  of  the  legislature,  which  is  apparent,  and  the  act 
being  in  pari  materia  with  the  former  ones,  effect  must  be 
given  to  it  cy  pr^s.  The  construction  contended  for  on  the 
other  side  is,  that ''  upon  admission"  means  "  after  admis- 
sion ;''  but,  where  the  legislature  intended  the  declaration 

z  z  2 
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1830.         to  bO'  made  after  admiBaion,  as  in  section  5,  very  different 

„  laneuan  is  usedh  and.  iftheconstruction  were  correct,  two 

HuMPitEa^  .  . 

V.  dadarations  would  be  made  after  aduiis»ion,  wliidi  seeoiB 

TlieQufiBK.    absurd.     It  is  said  that; tbe: duties  of  tbe  couit  of  mayor 

and  aldermen  are  nieiely*  ministerial^  tiz.  to  adaiinister 

oaths ;  but  it  is  clearly  >their  duty  also  to  see  the  law  enforced, 

and* they  could  not  know  whether  the  party  wa»  qualified 

dKcept  by  putting  queatious*     By  the  old  corporation  law 

k  w«abomp6tent  to  any  elecior  to  ascertain  theqoalification 

of  'a  candidate,  -as  appeara  by  Mex  .v.  Uawkih$  (a) ;  now 

tbaldtttydevoltes  upon  the  persona  making  the  admissMn. 

It  lis  objected  tbal,  as  the  aectioii  requires  the  declaration 

**  within  one  calendar  month  next  before  or  upon  admiasion/' 

both  words  cannot  nMan  *r  before/'  but  tbe  construction  is, 

that  the  deolaration-  may  be  made  one  month  before  tbe 

partyiclainift  to  be'admitted,  but  mic^  at  all  events  be  made 

before- admisaioli,  •  II  is  Itue:  there  are  many  cases  where 

upsfimeans  afitei//  butiCliere<  are  many  alsq  where  it  means 

befure<the;act  done;  the  object  therefore  ^uat  in  all. cases 

bbJooked  aiti>    If  n  new  trial. is  to.be  granted  upon  payment 

of  <i06ts>  it  means  that  the  payoient  of  costa  is  to  precede 

the  new  trial.     So  if  there  Were  a  law  that  a  man  ahould 

take  his  seat  in  the  House  of  Commons  upoa  taking  aa 

oatfb>  thi^ioath  must  be  taken  first*.  So,  if  upon  voting,  it  were 

required  he  should  take  anoath,  as  in  the  Catholic  Belief 

BMj  )0  Geo.  4^  c»  1,  s.  '^i  the  oath  must  precede  the  vote. 

[A^dertvn  B.  Suppose  an  act  required  that  a  party  shouM, 

before  or  %i^on  his  examination  in  open  Courts  take  an  osth 

tospedk-the  truth,  might  the  oath  be  taken  after  examioa- 

tion?]     That  is  another  pointed  e)cam|Je.     Suppose  also 

a  ocyvenant  by  a  man  to  make  a  settlement  tipofi  marriage, 

and  the  settlement  made  after  marriage,  and  a  creditor  to 

file  a  bill  to  set  it  aside  as  a  voluntary  conveyance,  would  it 

be  an  answer  that  the  settler  had  covenanted  to  make  the 

settlement  upon  mariiage?     [Alderson  B.    The  true  con- 

struclion  probably  is,  that  it  neither  means  before  nor  after, 

(n)  tOEnst,2n.' 
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but  coficurretUlv  iritb.l     That  cofistruttion-iii^ttfiicient for         1839. 
tlic  plaintiff  in  error.     Thfeii  it  19  abjected  riiat'thi  prooecdn    h«|^«„b  y 
Higs  of  the  tnajorand  aldermen  w«re  |ireniature>  that  Mr^  v.. 

Salomo9i8  had  at  all  events  a  nx»ntk  U'itbin  whidi  to  BMtbe  '^A^^^^- 
the  declaration.  But  section^  etiacts^that^  on  omission  or 
neglect  to  make  the  declarationy  the*  Election  eboold  be  void. 
This  'Objection  therefore  neaolves  itself  intonthe  former^ 
Where  once  a  party  ba^' refused  to* make  tiie  declaritipn^ it 
was  not  intended  that  a  locus  }?^Km/e/ffiiC' should' lie  afforded 
him;  Suppose  the  day  after  be  bad  been  electa  be  nvas 
admitted,  and  had  then'  refused  to  <  make  the  declarMiony 
can  it  be  contended  that  that  refusal  woald  not  cnake'the 
election  void T  •    .       i..      ,     .i.!:  ». 

£.  The  making  the  declaration  is  part  of 'tbe-krerembi>yl 
of  the  admission.  Johmon  defines  ^  adffiiltance-^!''>a]P 
lowance  or  permission  to  enter."  But'  before^  the  parly  isi 
suffered  to  enter,  he  must  comply  withUheiegalfdrmaiities 
imposed  by  the  persons  admitting  kinli  When  an':attomey>t 
is  admitted  in  the  courts  of  comtaon  iawytwojoathaiane  adn 
ministered:  cduld  heclaitai  to  iirest:rrbe  thfe  ordisr  iu/Jwhich! 
the  oaths  should  betaken?  Suppo^'in-riiepreBent^case^ 
^ix:  aMernien  had  been  to  be  elected*:  coutd  eacb'of  riiemt 
have  dictated  the  order  and  time  for  nistkidg  the  declairation» 
and  could  all  of  thenihavfe  had  the- whole  ^ttingl  xzf'theiciMict 
to  make  or  retract  a  refu8a)^  What^: hardship- cart  there  be- 
in  holding  that  a  vacancy  is  created  at  the  iristaot  a  refusal 
ia  made  i  The  party  knowa  wbat^deelari|tion  the  law  ^ta- 
quires;  if  be  is  nota  Christian^  it  is  not  toibeespected  that 
a  few  days  or  hours  for  deliberatiolilivitU  enable  hini/lo  (;en« 
form.  The  question  therefore  really  is,  whether  the  jdonrt 
of  mayor  and  aldermen  or  the  Candidate  is  tovdecideiw4]kh 
act  shall  precede  the  other^the'dicclaraliioif  ontii^'adniiflsion^ 
If  he  is  not  prepared  to'  mtike  the  ideolarationyitlleti^  the- 
legislature  excludes  him.       ■      f.       •  '   '        '•     .       «,  .. 

Shr  F.  Pollock,  contr^.    'These' acts^  of  parUament  all 
contain  restrictions  unknown  to  the  common  law,  and  there* 
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1839.         fore  must  be  construed  strictly.  It  cannot  be  contended  that^ 
^"^^^^^^      because  the  repealed  acts  were  more  stringenti  a  wide  con- 

HUMPHERY 

V.  struction  must  be  given  to  the  present  statute.  As  it  abridges 

Th«  Queen.  ^\^^  rights  of  the  subject^  the  case  must  be  brought  clearly 
within  its  provisions.  Great  fear  seems  felt  lest  a  Jew  should 
be  elected  lord  mayor  or  alderman,  but  it  is  clear,  under  sec- 
tion 5  of  9  Geo.  4,  c.  17,  that  he  may  be  lord  chancellor,  or 
lord  treasurer,  at  least  for  six  months.  Section  5  enacts  that 
any  person  who  ihall  be  admitted  to  certain  offices  shall, 
within  six  months  after  admission,  make  a  declaration ;  it 
is  clear  therefore  that  such  persons  need  not  make  the  de- 
claration before  admission,  for  the  argument  adduced  from 
the  annual  Indemnity  Act  is  not  legitimate,  viz.  that  such 
persons  ought  to  make  the  declaration  before  admission, 
and  that  their  omission  to  do  so  is  cured  by  the  Indemnity 
Act.  It  is  an  invalid  argument  for  this  reason — it  is  not 
competent  to  conclude  that,  because  there  always  has  been 
an  Annual  Act,  there  always  will  be.  The  provisioa 
in  section  5  therefore  must  be  taken  as  it  stands.  It  u 
true  that  In  the  matter  of  Steaven$an(a)  the  Court  decided 
that  an  act  of  iudemnity  is  to  be  construed  prospectively. 
But,  whether  that  decision  be  good  law  or  not,  the  present 
act  cannot  be  soundly  construed  on  the  assumption  that 
an  annual  indemnity  act  will  always  pass.  Great  stress  is 
laid  on  the  words  enacting  that  the  declaration  shall  be 
substituted  in  lieu  of'  the  sacramental  test ;  but  it  does  not 
follow  that  the  former  acts  are  to  be  pursued  in  omnibus. 
The  object  of  the  Test  and  Corporation  Acts  was  to  secure 
the  party  being  a  member  of  the  church  of  EngUnd ;  that 
of  the  declaration,  merely  to  guard  against  attacks  on  the 
church  of  England.  Section  4  enacts,  that  *^  if  any  person 
placed,  elected  or  chosen  in  any  of  the  said  offices  shall 
omit  or  neglect  to  make  the  declaration,  such  placing,  elec- 
tion or  choice  shall  be  void."  It  does  not  enact  that  the  ad- 
mission shall  be  void;  because  the  word  "placed"  seems  to 
be  equivalent  to  the  word  '^  admitted,"  as  appears  by  the 

(a)  2  B.  &  C.  84. 
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preamble  to  13  Car.  2,  st.  2,  c.  1,  where  *'  placing"  and 
**  removing"  are  opposed  to  one  another :  therefore  it  is 
contemplated  that  there  should  be  an  admission  without 
the  declaration,  and  that  then  the  subsequent  omission 
should  disqualify.  [Tindal  C.  J.  The  word  '^  placed" 
describes  those  officers  appointed  by  the  crown,  such  as 
recorders,  &c.,  and  distinguishes  them  from  those  elected 
by  the  corporate  body.  Alderson  B.  In  section  13  of  13 
Car.  9,,  the  word  "  placed "  is  contradistinguished  from 
''  admission/'  and  in  section  9  the  commissioners  are  au- 
thorized to  place  certain  parties  in  the  corporate  offices, 
who  are  afterwards  to  take  the  oaths :  if  a  corporation  were 
dissolved,  and  the  crown  were  to  appoint  new  corporate 
officers,  that  would  be  a  placing,  the  admission  would  come 
afterwards.]  The  word  ''  placed"  in  the  preamble  clearly 
does  not  refer  to  such  a  case.  Then  upon  section  2  of 
9  Geo.  4f  the  words  only  require  *'  the  declaration  upon 
admission  ";  but  the  question  is,  what  right  have  the  mayor 
and  aldermen  to  require  the  declaration  to  be  made,  and  to 
declare  the  election  void  i  If  Mr.  Salomons  had  come  at 
any  other  time  within  a  calendar  month  to  make  the  deda^- 
tion,  could  he  be  said  to  have  omitted  or  neglected? 
l^lvidal  C  i.  The  argument  on  the  other  side  is,  that  Mr. 
Salomons  might  have  made  the  declaration  at  any  time 
within  a  month  before  he  came  up  to  be  admitted ;  you 
say  that  he  had  a  month  absolute  in  which  to  make  it?] 
Yes.  It  is  not  necessary  to  lay  down  the  course  the  Court 
ought  to  have  adopted,  it  is  sufficient  to  shew  that  they 
were  wrong  in  declaring  the  election  void.  Mr.  Salomons 
presented  himself  to  be  admitted;  if  he  broke  any  bye-laws 
of  the  court,  he  subjected  himself  to  the  penalties ;  that  was 
all.  The  duties  of  the  mayor  and  aldermen  were  merely 
ministerial,  and,  if  after  admission  Mr.Salomom  had  omitted 
to  make  the  declaration,  then  his  election  would  have  be- 
come void.  The  word  upon  never  means  before.  In  Dr. 
Johnson,  thirty  definitions  of  the  word  are  given,  not  one 
of  which  is  before.     The  instance  cited  by  tlie  Attorney- 


IIUMPBERT 

V. 

The  QpjBEN. 


ddS  CASES  IN  1:H£  £XCHBQUCB  CHAMBER, 

I83i>.         Geueral  makes  against  him— a  uew  trial  granted  upon  pay- 
^■^^'^'^^       ment  of  costs,  means,  that  the  new  trial  is  to  be  after  the 

IIUMPUCRY 

V.  payBientiofcofits;  40  where  the  law  enacts  a  man  is  to  be 

The  QuECN,  banged^  pr  a  reward  to  be  paid|  fipour  convictioii,  it  is  dear 
that  uptm  means  €fier,  .ITitidiU  C.  J.  The  cases  jou  are 
putting  are  where  ibeconsideratiou  is  stated  on  which  a 
thing  is  u>  be  douei  asi  wJhere  a  fine  is  to  be  paid  by  a  copy- 
holder upoM  admission,  in  which  case  it  was  held  that  the 
iiiiei  wa$  not  to  be  paid  till  after  admittance,  but  that  de- 
pend^ on  its  being  the  consideration ;  here  it  is  contended 
tQ  be  a  condition  precedent.]  That  assumes  the  whole 
qii^stion*  But  how  can  it  be  said  there  has  been  a  refosal 
by  Mr.  Salomom?  Suppose  when  he  was  asked  to  make 
the  declaration  he  required  time,  and  the  court  offered  to 
adjourn, , if  iie  would  pledge  his  honour  to  state  to  them  at 
the  subsequent  meeting  whether  he  would  make  the  deck* 
ration  or  not,  iMid  he  declined  to  give  the  pledge,  woold 
this  be  ft  refusal?  ^  Yet  this  is  what  actually  occurred.  At 
what,  moment  of  time  ^is  it  contended  that  the  election  was 
void;  «t  the  time  be  first  declined  to  make  the  declarations 
But  suppose  that. he  had  afterwards  and  at  the  same  court 
tendered  bis  willingness  to  make  it?  [Aiderson'B.  It  does 
not  appear  but  that  the  declaring  the  election  void  was  the 
last  act  of  the  court.]  The  question  is,  whether  the  election 
was  void  at  the  time  the  precept  was  ordered  to  issue. 
l^Parke  B.  It  is  the  duty  of  the  mayor  to  issue  the  precept 
when  there  is  a  vacancy,  no  judgment  of  the  court  is  re- 
quired as.  in  the  case  of  Rex  v.  JohMson{a),']  The  whole 
question  is,  had  the  court,  of  mayor  and  aldermen  power  to 
require  tlie  declaration  to  be  made.  In  a  penal  statute 
like  the  present,  a  strict  construction  will  be  put  upon  the 
disabling  clauses ;  and  The  Margate  Pier  Cumpatiy  v.  Han- 
nam{i)  is  a  strong  authority  to  shew  that  the  Court  will 
not  construe  the  word  *'void*'  in  an  act  of  this  sort  abso- 
lutely. 

(a)  5  A.  &  £.  488 ;  S,  C.  6  N.  &  M.  870.         (6)  3  B.  &  Aid.  2$6. 


TRINITt  TERM,  II  VICT.  699 

Sir  J.  Campbell  A.  G.  replied.  ^.^^  ^^^  ^^J^  jM9^ 

TiNDAL  C.  J.  now  detivered  the  judgment  of  the  Court.-^  9. 

In  this  case  the  Court  of  Queen's  Bench  gave  judgment  in  The  Queen. 
favour  of  the  crown  upon  a  quo  warranto  information^  filed 
against  the  defendant  for  exercising  the  office  of  alderman  of 
the  ward  of  Aldgate,  in  the  city  of  London.  The  plead- 
ings raise  the  question  on  demurrer,  whether,  at  the  time  of 
issuing  die  precept  by  virtue  of  which  the  defendant' below 
ivas  elected  alderman,  the  office  was  void;  by  reason  of 
Mn  Salomons,  who  had  been  elected  alderman  of  that  ward, 
upon  a  vacancy  by  death,  having  neglected  tb  comply  with 
the  provisions  of  9  Geo.  4,  c.  n,  s.9*  •' 

Mr.  Salomotis  had  not  maile  and  subscribed  the  declare^ 
tion  required  by  that  ad  before  be  tendered  himself  to  the 
court  of  mayor  and  aldermen  for  admission  into  the'office 
of  alderman;  and  upon  his  «o  tendering  htmself,  tas  it  Ki 
averred  in  the  plea,  ^'  the  said  Diipid'  Saiom6tiS' wns  'then 
and  there  requested  by  the  eaiid  cou#t  of  miiyoir'  afld  'alder'^ 
men  to  make  and  subscribe  in  tbtiir  piresetice"  the  sraid' 
declaration  in  the  said  act  mentioned';  blit  the  said 'jDiat^tf 
Salomons  did  not  nor  would  at  the  said  court  of  ttialyor^'tfd 
aMermen,  so  holden  as  last  aforesaid/norata^timeiiMrthin 
one  calendar  month  next  before  or  Upon  his  adniis^n  trito 
the  said  office  of  alderman,  nor  at  any  othef  time  whatso*^ 
ever,  make  and  subscribe  the  said  declarationy '  but  wholly 
omitted  and  refused  so  to  do*'*  '  -     .....,'. 

The  replication  does  not  traverse  this-  omission  and  neg^^ 
lect,  but  states  the  special  ctrcumstanceSi  viz.  that  withiM 
the  space  of  one  month  next  after  the  day  of  hrs  election 
he  presented  himself  to  the  court  of  mayor  and  alderdneir, 
and  demanded  and  made  claim  to  be  admitted'^  and  that  the 
Court  demanded  of  him  whether  he  had  sigbed  the  dechi- 
ration  required  by  the  said  act  within  the  space  of  one 
month  next  before  his  then  application  for  admission;  to 
which  he  answered  that  he  had  not;  ''  whereupon  the  Court 
demanded  of  him  whether  he  would  make  and  subscribe 
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1839.         ^he  said  declaration ;  whereupon  the  said  David  Sahvious 

^^'"^^      declined  to  say  whether  he  would  or  not,  but  required  the 

^^  said  court  to  admit  him  to  the  said  office,  which  the  said 

The  Queen,    court  then  and  there,  and  within  the  space  of  one  month 

from  the  election  of  the  said  David  Sahmotu  to  the  said 

office  of  alderman,  positively  refused  to  do,  and  the  said 

court  then  and  there  declared  the  election  of  the  said  David 

Salomons  to  the  said  office  to  be  null  and  void." 

Upon  this  state  of  the  pleadings  the  Court  is  bound  to 
assume  that  he  omitted  to  make  and  subscribe  the  decla- 
ration at  the  time  when  the  court  required  him  to  do  so ; 
because  the  allegation  in  the  plea  that  he  did  so  omit  and 
neglect  is  not  traversed,  and  it  is  ingeniously  alleged  in  the 
replication,  that  he  would  not  say  whether  he  would  do  so 
or  not  after  he  should  be  admitted.     And  the  question 
therefore  becomes  this,  whether,  by  reason  of  such  omission 
and  neglect,  Mr.  Salomon's  election  became  void ;  which 
question  depends  upon  the  construction  which  must  be  put 
upon  the  act  of  parliament  as  to  the  time  at  which  the 
declaration  required  by  the  statute  must  be  subscribed  and 
made. 

The  9  Geo.  4,  c.  17>  after  referring  in  the  first  section  to 
the  acts  usually  called  the  Corporation  and  Test  Acts,  and 
reciting  the  expediency  of  repealing  so  much  of  them  as 
imposes  the  necessity  of  taking  the  sacrament  of  the  Liord's 
Supper  according  to  the  rites  and  usage  of  the  church  of 
England,  proceeds  to  repeal  such  parts  of  the  said  acts. 
The  2d  section,  after  reciting  that  the  Protestant  Episcopal 
Church  of  England  and  Ireland,  and  the  doctrine,  discipline 
and  government  thereof,  and  the  Protestant  Presbyterian 
Church  of  Scotland,  and  the  doctrine,  discipline  and  go* 
vernment  thereof,  are,  by  the  laws  of  this  realm,  severally 
established  permanently  and  inviolably,  and  that  it  was 
just  and  fitting,  on  the  repeal  of  such  parts  of  the  said  acts 
as  impose  the  necessity  of  taking  the  sacrament  as  a  quali- 
fication for  office,  that  a  declaration,  which  is  afterwards 
set  forth,  sliould  be  substituted  in  lieu  thereof,  proceeds  to 
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enact,  '^  That  every  person  who  shall  hereafter  be  placed,        1839. 
elected  or  chosen^  in  or  to  the  office  of  mayor,  alderman,    „^'"*^ 

HUMPBCBY 

Sec,  or  in  or  to  any  office  of  magistracy^  or  place,  trust,  or  >o, 

employment,  relating  to  the  government  of  any  city,  8cc.    ^^  Queen. 
within   England,  Wales,  or  the  town  of  Berwick-upon- 
Tweed,  shall,  within  one  calendar  month  next  before  or 
upon  his  admission  into  any  of  the  aforesaid  offices  or  trusts, 
make  and  subscribe  the  declaration"  therein  set  forth. 

The  3d  section  specifies  in  the  presence  of  what  persons 
the  said  declaration  shall  be  made  and  subscribed ;  and  the 
4th  enacts  that  '*  if  any  person  placed,  elected  or  chosen 
into  any  of  the  aforesaid  offices  or  places,  shall  omit  or 
neglect  to  make  and  subscribe  the  said  declaration  in  man- 
ner above  mentioned,  such  placing,  election  or  choice  shall 
be  void ;  and  that  it  shall  not  be  lawful  for  such  person  to 
do  any  act  in  the  execution  of  the  office  or  place  into  which 
be  shall  be  so  chosen,  elected  or  placed." 

It  is  clear  from  these  recitals  and  provisions  that  the 
legislature  meant  to  open  as  well  corporate  offices  as  places 
in  the  gift  and  appointment  of  the  crown  to  every  person 
professing  the  Christian  faith,  instead  of  confining  them,  as 
before  had  been  the  case,  to  those  only  who  were  willing 
to  take  the  sacramental  test ;  but  it  is  equally  clear  that  it 
intended  that  no  one  should  exercise  such  an  office,  unless 
he  made  and  subscribed,  at  the  proper  time,  the  declaration 
which  is  substituted  instead  of  such  sacramental  test:  and 
the  only  difficulty  which  is  raised  upon  this  record  is,  whe*' 
ther  the  proper  time  had  arrived  for  holding  the  election  of 
Mr.  Salomons  to  be  void,  when  he  was  required  by  the 
court  of  mayor  and  aldermen  to  make  and  subscribe  the 
declaration  prescribed  by  the  act,  and  when  be  omitted  and 
neglected  so  to  do. 

And  we  are  all  of  opinion  that,  upon  the  proper  con« 
struction  of  the  act,  such  time  had  then  arrived,  and  that 
the  non-compliance  of  Mr.  Salomons  with  such  requisition 
of  the  court  made  his  election  to  the  office  of  alderman 
ipso  facto  void. 


Hdispiierv! 
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1830.  Uflon  twb  points>  which  buTe  been  made  in  the  course 

of  the'al'g«t»cnt  on  the  'pariof  thie*  crown,  we  have  entei^ 
VL  tained  no  doubt. '    We  tbmk  it  clear  that  the  stattile  did 

TbeQuBEKk    not  intend  by  the  ed' section  to  give  the  period  of  one 
entire  month  to  the  perBon  elected^  within  which  he  might 
decide  whether  he  wouM  make  the  declaration  or  not;  and 
that  the  objection,  that  <Me  nionth  had  not  elapsed*  iirlhift 
case  between  the  eleotron  of  Mr.'  Satom&tn  and  the  appln 
catioit  Id  be  admitted,  is  entirely  without  foundation;     Tkt 
sttttnte  never  could  Antkipate  that  an;f  one  would  offer kioh 
seW  as  «  candidate  for  the  office^  whb  haid^  not  already  iriade 
lipbifflnind  to  subscribe  the 'declaration  imposed  bylaw; 
and  the  plain '  object  of  the  provision  contained  ih  the -9(1 
sectiowsappeanr  to  us  to  be>  that  if  at  the  time  of  being  ad^ 
raitted  die  person  elected  has  already  made  the  tieiclamtioR 
sb  recently  Hs  within  one  month  next  before  (but  not  ait  an 
anterior  period),  such  making  of  the  declaration  sbati  ke 
sufficient,  nnd  he  canliot  be  called  upon.  Co  make  it  again. 
Neither  bave  we  any  doubt  upon  another  point,  which  was 
raised  <in  the  course  bf  ai^ument,  namely^  that  the  legists^ 
tuite  did  not  intend  togiVe  to  the  person  elected  a  reason* 
able  time  after  admission  for  the  pnrpose  of  making  tbe 
declaration:;  for,  in  the  first  place,  such  are  not  tbe  words 
of  the  act;;  nor  could  the  legislature  have  ever  contemplated 
that  the  propriety  of  making  or  not  making  the  dedamtioa 
waa  a  subject  which  required  any  time  for  consideratioii. 
Tkte  words  of  the  act,  ^  upon  his  admission/'  do  not,  as  it 
appears  i to  us,  mean  0/Sf)er  the  admission  has  taken  place, 
but  upon  the  occasion  of]  or  at  the  time  oJ\  his  admission ; 
the  worda  of  that  section  shew  the  intention  of  tbe  legiikn 
tare  td  bave  been  that  tlie  space  of  time,  commencing  at 
the  distance  of  one  calendar  month  next  before,  and  terni- 
natingvrith  the  act  of  admission,  should  be  the  limit  or 
period  within  which  the  declaration  was  required  to  be 
made;  so  that,  if  not  made  at  an  eariier  time,  the  latest 
opportunity  of  making  it  wonM  be  at  the  same  time  and 
place  at  which  the  oath  of  office  was  administered,  and  ht» 
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fore  tlie  aime  persons ;  in  effect,  the  makiog  of  the  deck-        1830. 
raUoQ  does,  by  virtue  of  tlioae  words,  form  a  par*  of  tbeiad;    ,/*^^^ 
of  admission,  and  is  an  essential  requisite  to  the  being,  per^  v. 

mitted  to  exerciiie  the  corporate  office;  and  we >  bold  it    TheQ^^*^- 
tJberefore  to  be  iinnecessary  to  refer  to  instances  of  the  legal 
meaning  of  the  word  ''  upon,"  which  in  different  cases  umj 
undoubtedly  either  iue2LU  before  the  act  done  i(>.which>it 
relates,  xir  simultaneomly  with  the  act  done,  or  ^/fter  the  act> 
done,  according  as  reason  and  good  sense  require  the  inteiv 
pretation  with  reference  to  the  context  and  the  subjeclh 
matter  of  the  enactment.    And  consequently  if, inimeiiiVi/etfy- 
tf/]iter  having  been  admitted  in  the  same  way.as  if  .thiftiaat 
bad  not  been  passed,  Mv.  Salomons  had  omitted  and.ne^. 
lacted  to  make  the  declaration,  hi$  election  would  iiaques^ 
tiooably  have  been  void,  and  it  would  have  been. the -duty: 
of  the  court  of  mayor  and  aldermen  to  have  forthwith  issued, 
a  precept  foor  a  new  election.      .  .       ij;^ 

But  the  point  upon  which  the  doubt^  and  the  only  doubtv 
in  this  oase  has  arisen  in  our  ■  minds  is,  whether  uponi'tfaii' 
strict  interpretation  of  the  wording  of  the. act  tbe  election 
became  void  by  the  mere  ofi'er  of  the  party  elected  to  bei 
admitted  at  the  proper  time  when  he  ought  to  have  beM 
elected  aad  admitted,  and  by  his  omission  or  neglect  at  <that 
time  tp  make  and  subscribe  the  declaration  required;  or 
whether,  as  no  admission  had  actually  taken  place  in  the 
old  corporate  form,  that  is,  by  taking  the  oath  of  office,  the' 
occasion  had  arisen  upon  which  be  wasboiuid  to  make  tbel 
declaration^  and  the  court  had  the  power  to  declare  the  ekcf- 
tion  to  be  void.  /^    i>  •• 

It  seems,  however,  to  us  that  the  more  reasonable  con*^ 
struction  of  the  act,  and  the  construction  which  will  best) 
effectuate  the  intentions  of  the  legislature  is,  that,  if  the 
person  elected  (not  having  qualified  within  the  preceding 
month  by  making  the  declaration)  be  not  ready  (and  much 
more  if  he  decline  to  say  whether  he  will  so  do  or  not)  to 
make  and  subscribe  the  declaration,  as  well  as  take  the  cor* 
porate  oaths,  at  the  time  and  place  when  his  admission 
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1839.        ought  to  take  place,  according  to  the  charter,  by-law,  or 
^-^^^-'       usage,  of  the  corporation,  no  complete  or  valid  admission 
^^  can  take  place  at  all ;  his  admission  could  be  at  most  but 

The  Queen,    ^n  idle  form,  since  he  cannot  be  permitted,  under  section  4, 
**  to  do  any  act  in  the  execution  of  his  office,"  and  that  his 
election  thereby  becomes  void.    The  declaration  comes  in 
lieu  of  the  sacramental  test,  which  in  the  case  of  corporate 
offices  must  have  been  taken  not  only  before  the  admission, 
but  even  before  the  election  of  the  party;  it  is  a  test  of  the 
required  qualification  for  the  office,  both  as  indicating  th^ 
religious  faith  of  the  party,  and  furnishing  a  security  by  bi& 
solemn  promise  against  any  injury  to  the  Protestant  churcb 
and  its  establishments.    And,  as  the  precise  order  in  which 
each  part  of  the  act  of  admission  is  to  take  place  is  do( 
defined  by  the  statute,  it  is  reasonable  to  hold,  where  there 
is  any  doubt  as  to  which  should  precede  the  other,  that  the 
court  of  mayor  and  aldermen,  being  the  proper  court  to 
give  the  admission,  may  prescribe  the  order  in  which  the 
respective  parts  of  the  admission  shall  be  arranged;  that 
they  may  first  ascertain  the  qualification  before  they  admi- 
nister the  oath  of  office;  instead  of  adopting  the  course 
which  might  be  useless,  and  which  if  useless  would  be  im- 
proper and  might  even  lead  to  inconvenience,  viz.  that  of 
first  administering  the  oath  and  afterwards  ascertaining  the 
qualification.   There  is  no  reason,  therefore,  why  the  admis- 
sion by  the  corporate  oath  of  office  should  first  take  place, 
before  the  statutory  declaration  is  made,  but  the  contrary; 
as  thereby  this  great  inconvenience  would  follow,  that  the 
time   during  which   the  corporation   remains  without  an 
officer  must  be  unnecessarily  extended. 

And  we  think  this  construction  is  entirely  consistent  with 
the  words  of  the  statute.  The  2d  section  is  framed  upon 
the  supposition  that  the  party  elected  will  be  completely 
admitted,  and  requires  that  he  make  the  declaration  either 
within  a  given  time  before,  or  at  the  time  and  on  the  occasion 
of  his  admission,  superadding  a  new  requisite  to  the  old  cor- 
porate form  of  admission.     It  is  the  4th  section  which  pro- 
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vides  for  the  consequences  of  omission  or  neglect  to  make 
that  declaration.  It  enacts  that,  if  the  person  elected  shall 
omit  or  neglect  to  make  and  subscribe  the  said  declaration  in 
manner  above  mentioned^  such  placing,  election  or  choice, 
shall  be  void.  The  question,  therefore,  upon  the  words  of 
this  section  is — what  is  the  proper  meaning  of  the  general 
words  of  reference,  "  in  manner  above  mentioned  Y*  And, 
coupling  those  words  with  the  context,  we  think  we  are  not 
bound  to  say  that  they  mean  at  the  time  when  a  corporate 
admission  has  been  completed,  when  it  is  clear  from  the 
context  that  an  actual  admission  cannot  be  an  available 
admission  unless  the  declaration  is  made,  and  that  the  per- 
son elected  cannot,  without  such  declaration  made,  exercise 
any  corporate  functions.  It  is  also  not  unworthy  of  obser- 
vation that  the  words  of  the  4th  section  do  not,  in  terms, 
provide  that  that  admission  shall  be  void,  but  the  election 
only  (for  the  word  ^'  placing"  has  no  reference  to  admission, 
but  only  to  appointment  or  title,  by  any  other  mode  than 
election  or  choice);  and  it  can  scarcely  be  conceived  that, 
if  an  actual  admission  had  been  contemplated,  the  legisla- 
ture would  not  have  declared  such  admission  to  be  void  by 
the  refusal  or  omission  to  make  the  declaration. 

Upon  the  whole,  therefore,  we  hold  the  meaning  of  the 
statute  to  be  that  it  makes  void  the  election,  if  the  person 
elected  (not  having  previously  qualified  within  a  calendar 
mouth)  should  omit  or  neglect  to  qualify  himself  by  making 
the  declaration  at  the  time  and  occasion  when  he  ought 
to  be  admitted,  and  that  the  useless  form  of  a  corporate 
admission  is  not  necessary  before  the  party  can  be  called 
on  to  qualify  according  to  the  statute,  and  before  the  elec- 
tion can  by  law  be  declared  to  be  void. 

We  therefore  think  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed. 
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V. 

Tlic  Queen. 


Judgment  reversed. 
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v^^^-w'  Charles  Rishton  v,  Nesbit, 

Mondayt  NeSBIT   V.  ChARLES  RiSHTON. 

December  2(/, 

J.  Error  lies  CRROR  on  a*  writ  of  right,  originally  brought  in  the 
*"uer  Cham^r  Common  Pleas,  Lancaster,  wherein  Charles  Rishiofi,  the 

ou  a  judgment  demandant^  claiined  certain  tenements  through  Barbara 

of  the  Court  of    .    .  ,  ji.  -jr^i  '        '    £       m. 

Queen's  Bench  '^V^^^f  deceaeed,  who  was  seised  of  the  premises  m  fee,  to 

in  error  from    y/i^^  within  snCy  years  now  last  past,  and  atleged  that  from 

Pleas  at  Lan-   the  said  Barbara  Aytonn^  upon  her  death,  the  right  to  the 

*^'*«Ti.  tenements  aforesaid   descended  to  John  Rishton,  as  the 

2.  Where  ... 

the  tenant  second:  Cousin  and  heir  of  the  said  Barbara  Aytonn,  and 
ckdiv  to  a*^  wWch  said  John  Rishton  was  the  great  great  grandfather  of 
count  in  a  writ  tile  said  Charles  Rishton,  &c. 

on  mi  dicit  by  Special  demurrer,  netting  out  for  cause  that  it  did  not 
the  deroaud-  appear  in  or  by  the  said  count  how  or  in  what  manner  the 
up  final  judg-    said  John  Rishton  was  the  second  cousin  and  heir  of  Bar* 

mentjviz.  tliat  Jflivj  ^i/otm,  and  that  it  was  not  expressly  averred  that 
thedemandant  j         ^  ^  ... 

be  in  mercy,     Barbara  Aytoun  was  seised  in  fee  within  sixty  years  then 
Sknfhotf''  last  past,  but  only  tinder  a  videlicet, 
the  tenements       Rishtbn,  the  demandant,  having  made  no  answer,  judg- 
niandant  and    nient  was  entered  up  for  the  defendant  as  follows :  it  is  con- 

his  heirs  for  sidered  that  the  sBid  Charles  Rishton  and  his  pledges  to 
ever,  theCourt  .  -       ,  .  i  •  t 

of  King*s         prosecute  be  m  mercy  for  his  false  complamt,  and  that 

Bench,  on  a  ^y^^  g^jj  Nesbit  go  thereof  without  a  day  &c.,  and  the 
writ  of  error  ^  ®  -^  ' 

from  the  Com-  said  Nesbit  hold  the  tenements  aforesaid,  with  the  appur- 
LancasteT'  tenances,  to  him  and  his  heirs  quit  of  the  said  Charles 
reversed  so       Rishton  and  his  heirs  for  ever. 

judgment  be-  Error  being  bmught  on  this  judgment  by  the  plaintiflF 
•  Hi'i^^h"  '^^low,  in  the  Court  of  King's  Bench,  it  was  argued  in 
the  tenant  Michaelmas  term,  1836.  The  following  points  were 
SeSemlms  ^^^  ^°''  argument  by  the  plaintiff  below:  the  plaintiflF  in 
quit  of  the  de-  error  intends  to  argue,  among  other  objections,  first,  that 

mandant  and     ^.i      •    j  «.  •    i.   j   •      i  j  _i  r    *•        •  i_ 

his  heirs  for     the  judgment  is  bad  in  law  and  defective,  in  as  much  as  it 

ever,  no  issue  is  no  bar  to  any  subsequent  action  which  might  be  corn- 
joined;  and  the  naenced  by  the  demandant  for  the  recovery  of  the  same 
Court  of  Ex-     lands,  this  judgment  not  being  for  a  default  after  mise  or  issue 

ber  affirmed  the  decision  of  the  King's  Bench. 
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joined;  second,  that  the  judgment  is  bad  in  law  and  defec- 
tive because  it  adjudges  that  the  tenant  should  hold  the 
tenements  to  him  and  his  heirs  quit  of  the  demandant  and 
bis  heirs  for  ever,  which  part  of  the  judgment  should  bav^ 
been  omitted  as  being  applicable  only  to  default  after  nise 
or  issue  joined,  whereas  in  this  cause  default  was  made 
before  issue  joined;  third,  that  the  said  judgment  should 
merely  have  concluded*  that  the  demandant  and  his  pledges 
be  in  mercy,  and  that  the  tenant  go  without  day,  &c. 

tfightman,  for  the  demandant  (a),  cited  the  following 
authorities  (6):  FitzL  Abr,  tit.  Judgment,  pK  £4»5;iSra« 
Abr.  tit.  Droit  de  Recto,  pi.  16;  9  Vin.  Abr.  tit  Droit  da 
Recto  (G);  Ileidon  v.  Smethwickg  Goklsb*  90;  Co.  Litt. 
295  b;  ^  Wm$.  Saund.  44,  n.  (4). 

Starkie,  contr^,  cited  the  following  authorities:  Bractim^ 
373  b;  Dowland  v.  Slade^  5  East,  290;  Fleta  'de  Nmroh 
tione,  lib.  vi.  c.  16;  Ferrer'%  case,  .6  Rep.  I'^Com^  :Dig« 
Pleader,  (Y  1);  Dumday  v.  Uughesy  3  B.  &  P.  463; 
Charlwood  v.  Morgan^  I  N»  R.  64;  Tooth  v.JBoddingion^ 
1  Biug.  208;  Worley  s.  Blunt,  9  Bing.  635;  Hernes.Idl' 
borne f  1  Buls.  I6l;  Penrt/n'%  case,  5  Rep.  85  b.  .  « 

'     ■  ■. 
Cur.  adv.  vuli. 
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RiaaTOir 

Nesbit. 


Lord  Denman  C.J.  in  Hilary  term,  1837*  delivered  tile 
judgment  of  the  Court — This  is  a  writ  of  error  •  from  the 
Court  of  Common  Pleas  at  Lanqaster,  and  the  case  is  ihisc 
Upon  demurrer  to  the  count- in  a  writ  of  right,  judgmedt 
^£i/ was  given  for  the  tenant,  viz.  that  heboid  the  tene- 
ments  aforesaid  to  him  and  his  beir^  quit  of  the^aidC/iaries 
Rishton  and  his  heirs  for  ever. 


(fl)  Nov.  15lh,  1837,  before 
Lord  Denman  C.  J.,  Patteson, 
WUtiams  and  Coleridge  Js. 

(6)  As  writs  of  right  have  beep 

VOL.  11. 


abolished  b j  3  &  4  Wili,  4,  c.  27, 
s.  S6,  it  has  been  thouglit  unneces- 
sary Co  give  the  argnments. 

3  A 
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For  the  demaDdant  it  is  argued  that  judgment  final  can 
only  be  given  after  issue  joined  on  the  mise,  for  which 
position  Sro,  Abr.  tit.  Droit  de  Recto^  pi.  l6,  is  relied  on, 
citing  the  Year  Book,  26  Hen.  8,  f.  8,  pi.  6,  which  is  in  the 
very  words  given  in  Brooke,  "  Nota  per  Fitzherberi  Justice, 
judgment  final  ne  serra  done  in  briefe  de  droit,  mes  puis 
le  mise  joine." 

It  is  said  on  the  part  of  the  tenant  that  this  is  doubted  in 
Braclon,  but  we  cannot  find  any  passage  in  Bracton  to  that 
effect,  nor  indeed  any  authority  at  all  contradicting  the  dic- 
tum of  Fitzherberi  J.  The  reason  is  sufficiently  apparent, 
viz.  that  until  the  tenant,  by  joining  the  mise,  asserts  his 
own  right,  the  question  as  to  which  of  the  litigant  parties 
has  the  greater  right  is  not  raised,  and  it  is  only  upon  the 
determination  of  that  question  by  verdict,  or  by  either  party 
making  default  and  abandoning  it  {Penri/n^s  case  (a)  ),  that 
the  judgment  Jinal  proceeds,  which  judgment  in  terms 
affirms  that  the  one  party  and  his  heirs  shall  hold  the  tene- 
ments quit  of  the  other  and  his  heirs,  that  is,  adjudges  that 
he  has  the  greater  right« 

The  result  is,  that  so  much  of  the  judgment  below  as 
adjudges  that  the  tenant  hold  the  tenement  to  him  and  his 
heirs  quit  of  the  demandant  and  his  heirs  for  ever  must  be 
reversed,  and  the  rest  of  it  affirmed. 


Judgment  accordingly. 

A  writ  of  error  having  been  brought  on  this  judgment  io 
the  Court  of  Exchequer  Chamber,  Wightman,  in  Michael- 
mas term,  1838,  obtained  a  rule,  calling  upon  the  plaintiff 
in  error  to  shew  cause  why  all  proceedings  on  the  writ  of 
error  should  not  be  quashed  for  irregularity. 


Starkie  shewed  cause  in  Michaelmas  vacation,  1839(4). 
It  is  contended  that  the  writ  of  error  in  this  case  ought  to 

(o)  5  Rep.  85  b.  VaughanJ.,  Botanquet  J ,y  Aldersor 

(6)  JaD.  9thy  before  TindalC,  J.,      B.,  Gumey  B.  and  CoUman  J. 
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have  gone  to  the  House  of  Lords,  but  the  words  of  the 
1 1  Geo.  4  8c  1  JVill.  4,  c.  70,  s.  8,  which  govern  wriu  of 
errory  are  quite  general,  as  section  8  enacts  '*  that  writs  of 
error  upon  any  judgment  given  by  any  of  the  said  Courts** 
shall  be  returnable  only  in  the  Exchequer  Chamber.  Rex 
V.  Wright  {a)  and  Trafford  v.  The  King(b)  do  not  entirely 
govern  this  case,  for  there  the  writ  of  error  was  brought 
without  any  objection  taken.  In  Rex  v.  Wright  {a\  Tin- 
dal  C.  J.  said, ''  In  the  case  of  an  act  of  parliament  passed 
expressly  for  the  further  advancement  of  justice,  and  in  its 
particular  enactment  using  terms  so  comprehensive  as  to 
include  all  cases  brought  up  by  writ  of  error,  we  think  there 
is  neither  authority  nor  principle  for  implying  the  exception 
of  criminal  cases."  If  any  doubt  remained,  it  would  be 
explained  by  the  construction  put  on  the  27  Elit»  c.  8.  It 
was  held  on  that  statute  that,  where  an  action  was  originally 
commenced  in  a  county  palatine,  a  writ  of  error  did  not  lie 
to  the  Exchequer  Chamber,  but  only  to  the  House  of  Lords; 
that  however  turned  on  the  particular  expressions  of  the 
statute,  which  are  not  to  be  found  in  the  present  act. 
Ricketts  v.  Lewis  (c)  was  cited  on  moving  for  the  rule,  in 
which  error  was  first  of  all  brought  in  the  King's  Bench  on 
a  judgment  of  the  Common  Pleas  at  Westminster,  and  from 
thence  was  carried  into  the  Exchequer  Chamber,  but  the 
Court  held  that  it  did  not  lie  in  that  Court,  for  the  conse- 
quence would  have  been  that  the  Court  of  Common  Pleas 
would  have  been  sitting  in  error  upon  its  own  judgment. 
[Tindal  C.  J.  We  thought  the  case  tacitly  excluded.] 
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Wightmatiy  contr^.  If  the  argument  on  the  other  side 
prevails,  the  consequences  will  be  to  give  three  writs  of 
error  on  every  judgment  from  the  County  Palatine  at  Lan- 
caster; first,  to  the  Queen's  Bench;  second,  to  the  Exche*- 
quer  Chamber;  and  lastly,  to  the  House  of  Lords.  This 
could  not  have  been  the  intention  of  the  legislature,  which 


(a)  t  A.  &  £.  434. 
(6)  8  Bing.  204. 


(c)  2C.^  J.  11;  5.C.  2Tyrw. 


15. 
3  a2 


1639. 


courts  at  J;;,  .cor*  ;^^>6»  ^^^^^  ,,e  on^-^ 
tee^^*  ^^t   because  ;"  ^rtra^'^-^P^^  (t^*^^^  «^^,i 


.1*^' 

,  ^^^.v. 


#* 


V 


same  tea  «       ^^^o.o«  ^     cotn«o»j*     ^^,  B*cbeq«^j. 

^  ^^-'':^  n"  W^o,  t^.e  CI--;  ,.de  re-' 

r«o«^^.*Ce^-'^t  to  00-^^^^^^^^^  -  "" 

t  ta^*^^'  r:^la^  i--^-^^,  judft--^^  '^^         ,  „ 
•  Abot\«o^'*^    „.a  Vienc^^  °"  •*  o.aod.  to^•''• 
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Therefore  unless  some  serious  inconvenience  be.  pointed 
out  which  clearly  could  not  have  been  qonteinplated  by  the .     XesbTt 
legislature^  the  natural  construction  of  these  words  is  to  in-  «• 

elude  all  judgments  on  writs  of  error.  The  6r6t  objection 
made  is,  that  thereby  three  writs  of  error  are  made  available. 
to  the  purpose.  I  agree  that  tliis  was  probably-  not  th.^.inr 
tention  of  the  legislature,  but  it  is  incidental  to  the  case 
included  in  the  terms  of  the  act,  and  it  really  puts  the 
parties  suing  out  error  into  a  better  condition  and  to  lesa 
expense  than  they  were  previously;  for  we  have  always 
been  anxious  to  have  this  Court  full,  in  order  to  save  the 
expense  of  a  further  appeal  to  the  House  of  Lords^andrby 
our  so  doing,  appeals  to  that  tribunal  have  been  much  dir 
miuished.  The  second  objection  is,  tbati  as  two  justice^ 
of  the  Exchequer  or  of  the  Common  Pleas  may  have  been 
justices  of  the  Common  Pleas  at  Lancaster,  a  writ  of  error 
in  the  Exchequer  Chamber  would  bring  the  case  before  tt^e 
same  judges  before  whom  it  was  tried,, and  therefore  that 
Ricketis  v.  Let/;t5  (<i)  applies.  But  this  is  far  too  geneiiat 
an  application  of  that  case^  as  it  would  include  all  cases;  pf 
inferior  jurisdictions,  where  the  judge  who  sits  at  the  itrial 
of  the  cause  would  also  ait  as  a  court  of  error  if  a  bill,  of 
exceptions  were  tendered.  Lastlyi  it  is  said  that  |he  late 
act  only  applies  to  the  three  superior  Courts  at  Weatpun-? 
ster  Hall,  where  the  original  record  remains,  and  that, it  is 
clear  that  it  does  not  apply  to  the  Common  Pleas  at  Lan- 
caster, where  the  original  record  remains,  and  from  which 
only  a  transcript  is  brought  up>  The  statnte  says,  that 
such  judgment  as  the  Court  of  Exchequer  Chamber  shall 
give  shall  be  entered  on  the  original  record  remaining  in 
the  court  below.  Where  is  the  greater  difficulty  ia  apply** 
ing  it  to  the  case  of  a  judgment  in  the  CommuB  Pleas  at 
Lancaster  than  to  a  judgment  of  the  Common  Pleas  at 
Westminster?  I  think  this  writ  of  error  lies,  and  that  such 
a  construction  may  be  put  upon  the  act  without  straining 
its  language. 

(a)  2  C.  &  J.  11;  S.  C  2  Tyrw.  15. 
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Vauohan  J.,  BosANQUBT  J.,  Alderson  B.,  Gur- 
NEY  B.,  and  Coltman  J.  concurred. 

Rule  discbarged. 


The  defendant  joined  in  error»  and  the  case  was  argued 
in  Trinity  vacation  last  (a),  by  Starkie  for  the  plaintiff  in 
error  and  Wighiman  for  the  defendant  in  error.  The  fol- 
lowing points  were  stated  for  argument  by  the  plaintiff  in 
error : — 

First.  That  the  judgment  in  a  writ  of  rights  where  de- 
fault is  made  by  the  demandant  after  mbe  joined,  being 
final,  (namely,  that  the  tenant  hold  the  tenements  sought  to 
be  recovered  to  him  and  his  heirs  quit  of  the  demandant, 
his  heirs  and  assigns  for  cver^  and  not  merely  that  the  de- 
mandant be  in  mercy  for  his  false  claim,)  there  appears  to 
be  no  good  reason  for  holding  that  a  judgment  by  default 
before  the  mise  is  joined  should  not  likewise  be  final. 

Second.  That  this  doctrine  is  apparent  from  the  great 
strictness  which  the  Courts  have  at  all  times  observed  in 
proceedings  on  a  writ  of  rights  the  reason  for  which  would 
fail  were  the  judgment  not  a  final  one. 

Third.  That  the  judgment  in  the  inferior  Court  of  the 
duchy  of  Lancaster  being  a  final  one,  it  ought  not  to  have 
been  reversed. 


TiNDAL  C.J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  previous  proceedings,  his  lordship  said — 

The  present  writ  of  error  is  brought  by  the  tenant  to  re- 
view the  judgment  of  the  Court  of  Queen's  Bench :  but 
after  argument,  and  upon  consideration,  we  think  the  judg- 
ment given  by  that  Court  is  right.  It  is  to  be  observed  in 
the  first  place  that  this  is  not  even  a  judgment  upon  de- 
murrer where  the  demurrer  has  been  joined,  and  both  par- 
ties are  before  the  Court.     It  is  a  judgment  upon  a  de- 

(a)  January  OtU,  before  Tindal  C.  J.,   Vaughan  and    Bosanqwtt  Js.) 
Alderson  and  Gumey  Bs.^  and  Coltman  J. 
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murrer  bj  the  tenant,  where  the  demandant  has  made  de- 
fault by  not  appearing  on  the  day  given  to  him  to  join  in 
demurrer;  so  that  although  the  law  may  well  be  that,  if 
either  party  makes  default  at  the  day  given,  after  demurrer 
joinedfihere  shall  be  final  judgment  against  him,  as  appears 
to  be  laid  down  in  6  Mod.  5,  for,  in  that  case  the  de- 
murrer having  been  joined,  the  Court  is  bound  to  give 
judgment  upon  the  whole  record ;  yet  here  the  demandant, 
by  not  joining  in  demurrer,  makes  default,  and  both  parties 
are  no  longer  before  the  Court;  and  consequently  the  judg- 
ment against  him  ought  upon  principle  to  be  strictly  and 
properly  that  which  is  given  where  he  is  nonsuited  or  non- 
prossed for  any  other  default  after  the  appearance  of  the 
tenant,  but  before  any  answer  put  in  by  the  tenant  to  the 
Court.  Now,  in  the  case  of  any  personal  action,  the  judg- 
ment against  the  plaintiff,  under  these  circumstances,  would 
be  that  of  barring  him  from  maintaining  that  particular  ac- 
tion, but  not  a  final  and  perpetual  bar  against  any  other; 
and,  so  far  therefore  as  any  analogy  holds,  the  judgment  in 
a  real  action  ought  to  be  the  same.  And,  looking  at  the 
authorities  which  have  been  brought  before  us,  we  think 
the  weight  of  them  is  in  favour  of  that  conclusion.  The 
authority  of  Co.  Litt.  295  b,  is  very  strong  to  the  point, 
where  the  very  reason  upon  which  the  nonsuit  of  the  de- 
mandant in  a  writ  of  right  is  held  to  be  peremptory,  ap- 
pears to  rest  on  the  ground  that  it  is  a  nonsuit  after  the 
mise  joined  on  the  mere  right;  nor  is  the  authority  of 
Heidon  v.  Smethwick  (a)  less  decisive.  It  is  very  difficult 
to  reconcile  all  the  dicta  of  different  judges  in  the  Year 
Books  upon  this  point.  Fitzherberfs  Abr.  tit.  Judgment, 
245,  lays  it  down  that  final  judgment  shall  not  be  given 
but  for  default  after  the  mise  joined.  On  the  other  hand, 
Paston  J.,  in  Bro.  Abr.  tit.  Nonsuit,  9,6,  states  his  opinion 
to  be,  "  that,  if  the  plaiutiff  be  nonsuited  in  a  writ  of  right 
before  appearance,  judgment  final  shall  not  be  given  et  e 
contra  after  appearance.'^     But,  as  we  find  the  law  held  to 

(a)  Goldsb.  60. 
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1839.         th«  comrary  by  Lord  CohCi  in  wliicli  the  authority  of  the 
cose  in  Goldsborougb  agrees,  and  as  the  law  laid  down  by 
Lord  CoiSre  agreas  with  reason  and  analogy,  we  think  that 
RisflTON.      ,.y|g  of  law  ought  to  prevail^  and  hold  that  the  judgment  of 
the  Queen's  <Benoh  must  consequently  be  affirmed. 


Nesbit 

V. 


I     I 


Judgment  affirmed. 


r 

I 
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» II 
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Lord  HowDEN  V.  Sir  John  Simpson,  Knt.,  and  others  (a). 

By  indenture  I^EBT  on  covenant.  The  declaration  stated  that  on  the 
between  the     /^^  j^^-,  1^36;  bt  a  certain  agreement  then  made  between 

defendants,  '^^  '     -^  .     •        ,   /.      .  l 

who  were  the*  plain tiffi  Oil  the  one  part,  and  the  defendants,  on  the 
fn^pi^o^^^^^^^  other  part;Jwhidi  sand  agrecfticnt,  sealed  8cc..  the  plaintiff 
railtvav,  and  broughtlifito  Cdurt,r^c?ting' that  <i  Com pony  had  been  formed 
peer'of'parlm-  f^  mrfkhga  failw^y  ffom  thc  City  of  York  to  and  into  the 
ment,  ihrouuh  to^'nfdhitt''^' Altofts,  in  tfc^  parish  of  Normanton,  in  the 
the  railway  tfounty  iof  York',  thence  tb  be  ivAited  with  another  projected 
^^*  ^9  Pf^'i^  railway  ciriled  The   North    Midland  Railway,  and   such 

wasstipulated,  •'  *' 

on  the  one        Company  SO  formed  Was   catled  The   York  and    North 

hand, that  he  ^  • 

should  with-         {^)  Revertfed  iti  the  Exdidquer'     ei*ror  before  the  House  of  Lords. 

draw  his  oppo-  Cliamber,  .and;  now  pending   in      Seethe  next  case, 
sitiou  tu  a  bill 

then  before  Parltdment  f6r  making  the  rttilway  according  to  a  certain  line,  and,  on  the 
other  hand,  that.  theji\  w/ptikl  apply,  the  next  session,  for  a  f^iafe^/  tine,  and  that,  id 
case  the  bill  then  in  Parliament  for  the  original  line  should  pass  during  the  then  present 
session,  they  wonW,  wifhln'six  months  after  its  passing,  pay  him  5000/.  as  compeiisaiion 
for  the  damage  his  estate  woqld  sastnii)  ^^  the  .deviated  line,  widiouC  prejudice  to  the 
further  compensation  to  be  paid  him  in  the  event  of  the  deviated  line  not  being  adopted. 
To  a  declaration  in  debt  forvtkiedOOO^i,  alteg^kig  that  t)ie  plaintiif  had  withdrawn  his 
opposition,  and  that  the  bill  ha4  passed,  &c.j,  the  defendants  pleaded,  1.  That  they  had 
abandoned  the  said  Hevikted  line,  and  had  adopted  and  were  endeavouring  to  procure 
an  act  for  another  line,  which  mrould  entirely  n^'oid  the  plaiotifTs  estate:  3.  That  the 
agreement  was  made  secretly,  without  the  knowledge  either  of  those,  through  whose 
lands  the  original  Ym^  Wbs  tb  paM,  or  of  the  legislature,  and  was  kept  secret  till  the 
passing  of  the  act«  and  that  this  plaintiff  vras  a  peer  of  FarHament. 

Held,  1.  That  the  6rst  plea  was  no  answer. 

2.  As  to  the  second  plet,  that  the  concttnlmetit  of  thta  Agreement  firom  the  legislature 
was  a  fraud,  and  that  the  plaintiff  could  not  recover. 

Quare,  whether  it  was  an  answer  to  the  action  that  the  agreement  was  concealed 
from  the  other  landowners  oo  the  linei  or  that  the  platAtiff  was  a  peer  of  ParUameoc 
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Midland  Railway  Company;  and  that  defendants  were  four 
of  the  proprietors  of  such  Company,  and  that  a  bill  had 
been  introduced  into  Parliament  for  making  such  railway 
so  intended  by  the  said  Company;  and  the  line  thereof* 
according  to  such  bill  and  the  maps  and  plans  deposited 
for  the  purposes  thereof,  would,  for  a  considerable  extent, 
pass  through  the  estates  and  near  the  mansion  and  resi- 
dence of  the  plaintiff  at  Kirby  Wharfe  and  North  Milford, 
in  the  West  Riding  of  the  county  of  York ;  and,  as  he,  the 
plaintiff,  considered  the  same  would  be  a  great  injury 
and  detriment  to  his  estates,  and  was  therefore  a  dis- 
sentient from  such  undertaking,  and  would  oppose  the 
passing  of  the  said  bill,  that  the  defendants  in  their  own 
individual  capacities,  and  not  merely  as  proprietors  in  thfc 
projected  railway,  had  proposed  to  the  plaintiff  that,  if  he 
would  withdraw  his  opposition  to  the  bill,  and  assent  to 
the  said  railway,  they  would  endeavour  to  deviate  the  line 
proposed  in  the  map  or  plan  deposited  for  the  purposes  of 
the  bill,  in  the  manner  in  the  agreement  and  recital  meui- 
tioned,  and  that,  in  case  the  bill  then  in  Parliament,  for 
making  such  railway  pass  into  a  law  in  the  theu  present 
session  of  Parliament,  then  the  defendants  should  be 
bound  by  the  further  stipulations  and  i^reements  in  the 
agreement  after  contained,  and  plaintiff  did  agree  that^  in 
consideration  of  the  stipulations  and  agreements  in  the 
agreement  after  contained  being  observed  and  perform^di 
be,  the  plaintiff,  did  thereby  withdraw  his  opposition  to  the 
bill,  and  give  his  assent  thereto;  .ai:\d  defendants  did  thereby 
jointly  and  severally  covenant  and  agree  with  the  plaintiff 
that,  in  case  the  bill  then  in  Parliament  for  making  the  rail- 
way should  be  passed  into  a  law  within  the  then  present 
session  of  Parliament,  defendants,  some  or  one  of  them,  or 
the  Company,  should  and  would,  witJiin  six  calendar 
months  after  the  act  for  constructing  the  railway  accordiug 
to  the  line  in  the  then  present  bill,  and  the  maps  and  plans 
so  deposited  as  aforesaid,  should  in  the  then  session  of 
Parliament  receive   the   royal  assent,   pay   unto  plaintiff 
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5000/.  as  or  towards  compensation  for  the  damage  and 
detriment  which  the  residence  and  estate  of  plaintiff  would 
sustain  from  the  railway  passing  according  to  such  deviated 
line,  and  exclusive  of  and  without  prejudice  to  the  further 
compensation  to  be  made  to  the  plaintiff,  in  the  event  of 
the  deviated  line  not  being  ultimateljr  adopted,  and  without 
prejudice  to  such  further  compensation  to  him  or  to  his 
tenants  for  any  damage  as  thereinafter  mentioned.  Aver- 
ment, that  plaintiff,  in  pursuance  of  the  agreement,  to  wit, 
on  the  day  and  year  aforesaid,  withdrew  his  opposition  to 
the  bill,  and  that  it  received  the  royal  assent  on  the  21st 
June,  1856.  Breach,  the  non-payment  of  the  5000/., 
though  six  months  had  elapsed. 

The  first  plea  set  out  the  deed  on  oyer,  which  contained 
the  recitals  and  agreements  referred  to  in  the  declaration. 
The  deed  set  out  in  its  margin  the  line  to  be  originally 
proposed  to  Parliament  and  also  the  deviated  line,  and  an 
agreement,  in  case  the  bill  then  in  Parliament  should  pass 
during  the  then  present  session  for  making  the  railway  ac- 
cording to  the  original  parliamentary  plan,  that  the  defend- 
ants, in  the  next  session  of  Parliament,  would  apply  and 
use  their  best  endeavours  for  obtaining  an  amended  act 
for  deviating  the  line  of  the  railway,  and,  in  case  of  failure, 
that  they  would  pay  the  plaintiff  such  additional  sum  of 
money,  over  and  above  the  5000/.,  for  additional  damage 
which  he  would  sustain  from  the  railway  passing  otherwise 
than  according  to  the  deviated  line,  as  should  be  deter- 
mined by  arbitration.  Then  followed  an  agreement  that  the 
defendants,  before  using  any  of  the  plaintiff's  lauds,  should 
pay  him  100/.  an  acre  for  the  same,  and  that  they  would, 
upon  demand,  fully  compensate  him  and  his  tenants  for  all 
damage  which  might  be  sustained  in  consequence  of  the 
construction  of  the  railway  whilst  the  works  were  in  pro- 
gress, the  amount  of  compensation  to  be  settled  by  arbitra- 
tion. The  deed  contained  also  an  agreement  by  the  de- 
fendants to  do  and  forbear  many  acts  for  the  protection  of 
the  plaintiff's  property,  and  a  proviso  by  which  the  agree- 
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meDt  was  to  become  void  in  case  the  bill  should  not  pass 
during  the  then  present  session  of  Parliament.  The  plea 
then  alleged  that  after  making  the  agreement  and  before 
the  commencement  of  this  suit,  to  wit^  on  the  1st  February » 
18S7»  the  Company  of  proprietors  of  the  projected  railway 
resolved  to  abandon,  and  did  altogether  abandon,  the  de- 
viated line  set  out  in  the  agreement,  and  in  lieu  thereof  did 
then  resolve  to  adopt,  and  did  then  adopt,  another  line  for 
their  projected  railway,  in  lieu  of  the  deviated  line  men* 
tioned  in  the  agreement,  which  newly  adopted  line  entirely 
misses  and  is  altogether  out  of  the  lands  of  the  said  plaiu- 
tiflp  and  every  part  thereof,  and  that  the  Company,  to  wit, 
on  the  day  and  year  aforesaid,  presented  a  petition  to  the 
present  Parliament  to  be  permitted  to  carry  the  projected 
railway  along  the  newly  adopted  line,  and  were  then  making 
every  exertion  in  their  power  to  procure  an  act  of  Parlia- 
ment for  carrying  the  projected  railway  along  the  newly 
adopted  line,  and  that,  if  they  should  succeed  in  obtaining 
the  act,  no  part  of  the  projected  railway  would  pass  through 
the  lands  of  the  plaintiff  or  any  part  thereof.  Verification* 
Second  plea :  That  the  projected  railway  in  the  agree- 
ment mentioned,  at  the  time  of  making  the  agreement,  was 
intended  to  pass  through,  and,  according  to  the  act  to  which 
the  royal  assent  was  so  given  as  in  the  declaration  men- 
tioned, is  intended  to  pass  through,  divers  lands  of  divers 
individuals,  and  that  the  agreement  was  made  and  entered 
into  privately  and  secretly  between  the  parties  thereto,  and 
without  the  consent  or  knowledge  of  the  said  individuals 
through  whose  lands  the  railway  was  intended  to  pass  as 
aforesaid,  and  was  concealed  from  them  continually  until 
the  act  was  passed;  and  that  the  agreement  was  not  dis- 
closed to  or  known  in  or  by  the  Parliament,  in  and  bj 
which  the  act  was  so  passed  as  aforesaid,  and  that  the  same 
agreement  was  concealed  from  the  legislature  during  the 
passing  of  the  said  act;  and  that  the  plaintiff,  before  and  at 
the  time  of  making  the  agreement,  was,  and  from  thence 
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hitherto  hath  been  and  still  is>  a  peer  of  this  realm  and  a 
lord  of  PurUament  (a).    Verification. 

Special  detnuirrer  to  the  firvt  plea,  on  the  ground  that  it 
does  not  appear  bj  the  plea  whether  the  Company  aban- 
doned tbe  deviated  line,  in  the  agreement  mentioned  before 
or  *aft6r  the  passing  of  the  act  of  Parliament  in  the  agree- 
ment in  tfaesaid  declaration  mentioned;  and  that  tbe  aban^ 
domnent  of  the  linciin  die  agreement  mentioned  affords  no 
answerto  the  cause  of  action  in  the  declaration  mentioned; 
that  the  money  stipulated  to  be  paid  by  the  defetidants  in 
the  <  agreement  was  to  be  paid  at  all  events  within  six 
months  after  the  passing  of  tbe  act,  and  that  it  is  no  answer 
that,  after  the  i^reenient  made  and  the  act  passed,  the 
Company  thought  fit  to  abandon  the  line.  Sue,  &c. 

General  demurrer  to  the  second  plea. 

Joinders  in  demurrer. 


Cre$$weH,  for  tbe  plaintiff.  The  first  plea  is  bad.  The 
abandonmeat  of  the  devidted  line  referred  to  in  the  agree- 
ment can  be  no  answer  to  an  unqualified  undertaking  to 
pay  the  plaintiff  6000L  within  six  months  after  the  passing 
of ^ the  bill  for  the  original  line.  Tbe  only  condition  prece- 
dent to  the  payment  is  the  passing  of  that  bill  during  the 
then  session  of  Parliament.  The  case,  on  this  point,  is 
within  Pordage  v.  CoU  {b) ;  there  is  a  time  specified  for  the 
payment^  which  is  independent  of  any  other  stipulation  or 
event,  except  the  passing  of  that  bill. 
•  The  second  plea  seeks  to  invalidate  tbe  plaintiff's  claim 
on  the  ground,  among  others,  that  the  agreement  was  con- 
cealed from  Parliament.  The  same  ground  was  taken  in 
The  Vaiixkall  Bridge  Company  v.  Earl  Spencer  (c).  A  bill 
for  building  Vauxhall  Bridge,  and  containing  clauses  for 
indemnifying  the  proprietors  of  Battersea  Bridge,  who  op« 
posed  the  bill  in  its  early  stages,  had  passed  the  Commons. 
On  application  to  have  it  read  a  second  time  in  the  House 


(a)  These  words  were  added  by 
consent  during  the  argament. 


{b)  1  Wms.  Saund.  319  h. 
(c)  S  Madd.  956. 


and  others. 
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of  Lordsi  several  peers  objected  to  parts  of  it,  and  espe- 
cially to  the  indemnifying  clauses,  on  the  ground  (flat  snch 

UoWOBN 

a  contract  was  contrary  to  public  policy,  and  was  likely  to  «. 

operate  as  a  bar  to  the  general  improvement  of  the  country.      Siufsok 

In  consequence  of  this  objection  the  bill  was  withdrawn; 

but  the  proprietors  of  Battersea  Bridge  having  declared 

their  intention  to  oppose  the  passing  of  the  intended  act, 

unless  a  sum  of  money  was  paid  to  them  for  the  withdrawal 

of  their  opposition,  a  sum  of  5000/.  was  secured  to  them. 

This  arrangement  was  concealed  from  llpe  legislature,  and 

in  the  following  year  the  act  was  passed^     The  ViauKhall 

Bridge  Company  filed  a  bill  in  Chancery  to  have  theseou* 

rity  delivered  up  to  be  cancelled,  and  a  demurrer  to  the  bill 

was  overruled  by  Sir  T.  Plumer  V«  C,  because  the  >agvee- 

ment  was  illegal  on  the  ground  of  public  policy;  •  Ldrd 

JSldon  C.(a),  however,  was  of  a  different  opinion,  and  hbld 

the  agreement  was  not  illegal. 

The  plea  further  objects,  that  this  agreement  is  void  be- 
cause Lord  Howden  is  a  peer  of  Parliament.  But>bedotis 
not  contract  to  give  bis  vote,  as  a  peer>  in  favour  of  the 
railway  bill,  he  merely  conti-acts  to  assent  as  one  of  the  land- 
owners whose  estate  would  be  afiiBCted  by  it^  and  sucb 
assent  must,  in  compliance  with  the  staoding  ordersy  be 
stated  and  known  to  the  House,  It  may  be  said  that  by 
this  contract  he  disqualified  himself,  in  some  measure^  from 
properly  discharging  his  legislative  duties,  ashe  would  have 
to  vote  on  a  measure  in  which  he  was  personally  interested. 
It  might  as  well  be  said  that  he  was  incon^peteot  to  gvant 
a  lease,  because  he  might  afterwards,  as  a  peer,  have  judi- 
cially to  decide  upon  the  construction  of  its  terms,  [Lord 
Denman  C.  J.  Suppose  Lord  Howden  bad  voted  againfit 
the  bill,  could  he  have  recovered  this  money?]  Certainly; 
he  is  not  bound  by  the  agreement  to  vote  at  alL  Lard 
Petre  v.  The  Eastern  Counties  Railway  Company  {b)  shews 

(a)  Vauxhall  Bridge  Company  (b)  Not  then  reported.    See  the 

V.  Earl  Spencer,  Jac.  64.  case  io  the  reports  of  **  Railway 

Cases,"  462. 
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that  an  agreement,  like  the  present,  on  the  part  of  a  peer, 
is  not  illegal.  A  peer  may  be  a  member  of  a  joint  stock 
company,  or  he  may  hold  bank  stock,  although  the  Bank 
of  England  has  from  time  to  time  to  apply  to  Parliament 
for  a  renewal  of  its  charter.  If  the  acquisition  of  such 
interests  were  pronounced  illegal,  on  the  ground  that  it 
tended  to  bring  individual  interest  in  collision  with  public 
duty,  such  a  doctrine  might  affect  half  the  members  of  both 
Lords  and  Commons.  The  agreement  was  certainly  no 
fraud  upon  the  other  shareholders;  Edwards  v.  The  Grand 
Junction  Railway  Company  {a). 

The  present  case  has  been  twice  before  a  court  of 
equity  (ft).  The  defendants  filed  a  bill  to  have  this  agree- 
ment delivered  up  to  be  cancelled  and  for  an  injunction, 
and  relied  on  the  three  objections  which  they  now  set  up 
in  their  second  plea;  and  Lord  Longdate  M.R.  overruled 
a  demurrer  to  the  bill  for  want  of  equity,  because  he  was 
of  opinion  that  such  an  agreement  to  procure  an  act  of 
Parliament,  on  a  representation  that  one  line  was  best  and 
intended  to  be  pursued,  whereas  it  was  intended  to  adopt 
another  line,  was  a  fraud  upon  the  legislature.  This  was 
the  only  ground  on  which  the  Master  of  the  Rolls  pro- 
ceeded, and  does  not  amount  to  a  distinct  judgment  on 
the  point,  but  merely  to  an  intimation  of  opinion ;  for  his 
lordship  concluded  by  saying,  ^'  I  could  not  decide  in  favour 
of  the  demurrer  without  entertaining  a  clear  opinion  that 
the  contract  was  valid ;  and  as  I  think  it,  on  the  contrary, 
very  probable  that  the  contract  will  prove  to  be  invalid,  I 
am  of  opinion  that  on  that  ground  the  demurrer  must  be 
overruled."  The  case  was  afterwards  brought  before  Lord 
Cottenham  C.  on  appeal,  and  he  evidently  dissented  from 
the  opinion  expressed  by  Lord  Langdale  on  the  above 
pointy  and  allowed  the  demurrer,  but  on  a  ground  uncon- 
nected with  the  present  argument,  viz.  that  the  illegality,  if 
any,  of  the  agreement  appeared  on  the  face  of  it,  and 

(a)  1  Mjine  &  Cr.  650.  (b)  Simpson  v.  Lord  Homden,  1 

Keen,  583,  and  3  Mvlne  &  Cr.  97. 
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therefore  that  a  court  of  equity  had  no  jurisdiction  to  order 
it  to  be  delivered  up.  This  is  certainly  an  agreement  which 
might  be  entered  into  by  any  ordinary  person,  and  there  is 
nothing  in  it  which  is  at  all  connected  with  the  plaintiff's 
duties  as  a  member  of  the  legislature. 
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Sir  jF.  Pollock,  contrd.  This  case  is  not  within  Pordage 
Cole  (a).  The  payment  of  the  money  is  bound  up  with 
the  contemplated  taking  of  the  plaintiff's  land.  The  de- 
fendants agree  to  pay  the  5000/.  **  as  or  towards  compensa- 
tion for  the  damage,  &c.  which  the  residence  and  estate 
(of  the  plaintiff)  will  sustain  from  the  said  railway  passing 
according  to  such  deviated  line."  These  words  have  no 
meaning,  if  the  payment  is  to  be  taken  as  independent  of 
the  deviated  line.  That  line  has  been  abandoned;  the 
plaintiff  cannot  be  damaged  by  the  line  now  contemplated^ 
and  has  no  claim  therefore  on  the  defendants.  If  a  contract 
were  made  to  pay  money  within  six  months  after  the  ap- 
pointment of  a  person  to  an  office,  and  he  should  die 
before  appointment,  or  Parliament  should  abolish  the 
office,  the  money  would  not  be  payable. 

The  secret  agreement  to  abandon  the  line  before  Parlia- 
ment  and  to  substitute  another  was  a  fraud  upon  Parlia- 
ment and  upon  the  other  parties  interested  in  the  railway, 
whether  the  intended  act  of  parliament  is  to  be  considered 
as  a  public  act,  or  simply  as  a  private  bargain  sanctioned 
by  the  legislature.  '*  The  agreement,"  says  Sir  T.  Plumer 
V.C.,  in  The  Vauxhall  Bridge  Company  v.  Earl  Spencer  (b), 
'*  was  secretly  made  during  the  pendency  of  the  bill  in 
Parliament,  and  that  secrecy  is  the  great  ground  of  objec- 
tion to  it,"  &c.  "  The  object  of  the  agreement  was  to  pre- 
vent an  opposition  to  the  bill  in  Parliament,  and  it  was  to 
be  concealed  from  the  legislature.  Such  an  underhand 
agreement  was  a  fraud  upon  the  legislature,  and  contrary 
to  principles  of  public  policy.  The  contract  was  invalid. 
It  falls  within  the  principle  of  the  cases  that  have  been 

• 

(a)  1  Wms.  Saund.  3J9  h.  (6)  2  Madd.  366. 
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cited.'*  Lord  Eldofi  C,  when  the  case  came  before  him, 
certainly  does  not  appear  to  have  agreed  with  all  that  was 
said  in  the  Court  below:  but  what  was  said  by  the  Vice- 
Cbancellor  on  the  subject  now  under  consideration  was 
necessary  to  his  decision,  whereas  what  was  said  by  the 
Chancellor  on  the  same  subject  was  quite  immaterial  to 
his  decision,  which  was  simply  that  the  question  should  be 
raised  in  a  court  of  law.  So  also  in  this  very  case,  when 
before  the  courts  of  equity.  Lord  Cottenham  C.  does  not 
judicially  dissent  from  the  ground  taken  by  the  Master  of 
the  Rolls,  but,  after  making  extra-judicial  observations, 
which  at  most  are  only  an  intimation  of  opinion,  he  decides 
nothing,  except  that  the  question  should  be  raised  in  a 
court  of  law. 

The  agreement  was  illegal  also  on  the  ground  that  it 
tended  unduly  to  influence  the  plaintiff  in  his  legislative 
character;  and,  even  if  such  an  agreement  could  have 
been  legally  entered  into  by  any  ordinary  individual,  it  cer- 
tainly could  not  by  a  member  of  Parliament.  Many  con- 
tracts may  be  made  by  others  which  peers  cannot  make. 
In  Jones  v.  Randall  {a)  it  was  decided  that  an  action  lay  to 
recover  a  wager,  whether  a  decree  of  the  Court  of  Chan- 
cery would  be  reversed  on  appeal  to  the  House  of  Lords, 
but  in  that  very  case  Lord  Mansfield  C.J.  said,  that  a  peer 
could  not  have  recovered  on  such  a  wagen  He  referred 
also  to  Gilbert  v.  Sykes  (6).  Estate  bills  are  always  sub- 
mitted to  the  judges  to  ascertain  whether  the  proper  as- 
sents have  been  given.  It  is  doubtful  whether  a  peer  could 
give  his  assent  to  such  a  bill  unless  in  the  House  of  Lords. 


Cresswetl,  in  reply.  As  to  the  first  plea,  it  is  clear  that 
the  plaintiff  has  done  every  thin^  he  agreed  to  do ;  the  de- 
fendants have  not  done  what  they  agreed  to  do.  [Lord 
Denman  C.  J.  We  think  that  the  first  plea  is  bad.] 

This  agreement  was  not,  because  it  was  kept  secret,  a 


(fl)  1  Cowp.  37. 


(6)  16  East,  150. 
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fraud  on  the  other  landowuers.  How  weriQ  they  affected 
by  such  secrecy?  Before  the  bill  wa9  brought  .iixto  the 
House  they  made  their  own  agreqroeut  with  theCompaqy; 
and  the  Company  cannot  surely .be\  bound  to  disclose«.as  a 
matter  of  duty,  to  the  owner  pf  >^  how  much  they  ^ave 
given  to  the  owner  of  B.  for  his  land.,  When  estate  bills 
are  before  the  judges,  they  dp  .not  inquire. what. tecm^  the 
parties  have  made  with  each  other*  In  the  case  of  a.  £901- 
position  with  creditors  the  basis  of  the  contract  is  tb^t  they 
shall  share  equally. 


.  -  "  M 


As  to  this  agreement  contemplating  thc^  subj9(itutioif;  of 
another  line  for  the  line  tp  be  proposed  to  {farliametpfi  a 
railway  company  is  not  pledged  to  propose  ,tJie  besf ,line. 
For  the  sake  of  making  a  beginning,  which  is  ,of  paran^PMfit 
importance,  they  may  obtain  an  act  for  ppe  linei  and  then 
come,  at  a  subsequent  session,  for  a.  deviated  lii)^«  Qij^.this 
point  Lord  CoUenham  C.  makes  sqme  very :poin ted. ob;^er. 
vations  on  this  very  case,  though  Cj^ftainly  b/e  .canfipt;^q.ii^d 
to  h^ye.decided  the  present  question.  ThcVau^f^lf  firi^ge 
Company  v.  Earl  Spencer  (a)  is  a  much  >t,rong^f  i^asA  ^t^an 
the  present,  for  there  ih^  pubUa  might  be  |i|aid  tQ,I\ave  a 
direct  interest  in  having  tlie  bridge  free  of  toll ;.  ^d,a  sii^i- 
lar  observation  applies  to  flfiwards.  v-  The  Ojrqnd.Junc^tion 
Hailway  Company  {b}^  -.>     ..     i     .         .    ,    ,  ,.^  .,;  j,. 

Qur,  adv.  v^/i, , 
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Lord  Denman  C  J.,  in  Hilary  terni,.  1839^((;)„de3iyerjed 
the  judgment  of  the  Court.— This  cas^  w^  ^irgii^d  in»the 
sittings  after  last  term,  upon  demurre^,  to  thjB  plipas,  .The 
declaration  sets  out  so  much  of  an  agreement  under  seal 
between  the  parties,  as  shewed  that  a  bill  had  beeA.  intro- 
duced into  Parliament  for  the  qonstr.ucticin  of  a  ^ailvv^y, 
upon  a  line  which  would  pass  near  t^  t{)e.  mansion  o(,  the 
plaintiff,  and  which  he  had  therefore  declared  h^  int^pntion 
to  oppose ;  that  the  defendants  hpd  proppsed  to  him  that,  if 


(a)  Jac.  64. 

(6)  1  Mylne  &  Cr.  650. 

VOL.  II. 


(c)  January  31st. 


3  B 
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he  would  withdraw  his  opposition  and  assent  to  the  bill, 
they  would  endeavour  to  deviate  the  proposed  line  in  the 
manner  stated  in  the  agreement,  and  that,  in  case  the  bill 
should  pass  in  the  then  present  session,  they  would  be 
bound  by  the  further  stipulations  in  the  agreement  The 
declaration  then  stated  that,  on  condition  of  these  stipula- 
tions and  agreements  being  performed,  the  plaintiff  did 
thereby  withdraw  his  opposition  and  give  his  assent,  and 
the  defendants  did  thereby  covenant  and  agree  that,  in  case 
the  bill  should  be  passed  in  that  session,  they  would,  within 
six  months  after  the  passing  of  the  act  for  constructing  the 
railway  according  to  the  line  at  present  proposed^  pay  the 
plaintiff  5000/.  as  compensation  for  the  damage  his  resi- 
dence and  estates  would  suffer  from  the  railway  passing 
according  to  the  deviated  line,  without  prejudice  to  theyur- 
ther  compensation  to  be  made  in  the  event  of  the  deviated 
line  not  being  ultimately  adopted.  It  then  averred  the 
withdrawal  of  the  plaintiff's  opposition,  the  passing  of  the 
bill,  the  elapsing  of  the  six  months,  and  assigned  a  breach 
in  the  non-payment  of  the  5000/. 

To  this  declaration,  after  setting  the  agreement  out  on 
oyer,  the  defendants  first  pleaded  a  plea,  which  we  thought 
bad  for  reasons  assigned  during  the  argument. 

More  difficult  and  more  important  questions  arise  upon 
the  second  plea.  This  plea  seeks  to  avoid  the  deed  on 
three  several  grounds.  1st,  That  the  railway,  at  the  time 
of  making  the  agreement,  was,  and  by  the  bill  now  passed 
is,  intended  to  be  carried  through  the  lands  of  divers  indi- 
viduals, and  the  agreement  was  entered  into  secretly  with- 
out their  knowledge.  2nd,  That  the  agreement  was  not 
known  to  Parliament,  and  was  concealed  from  the  legisla- 
ture during  the  passing  of  the  act.  And  lastly,  that,  what- 
ever might  be  the  character  of  such  an  agreement  if  made 
between  the  defendants  and  any  other  than  a  peer  or  mem- 
ber of  the  legislature,  the  plaintiff's  quality  as  a  member  of 
the   Upper  House,  and  the  duties  incumbent  on  him  as 
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such,  made  it,  at  all  events,  an  illegal  agreement  for  him  to 
enter  into,  and  one  which  he  cannot  enforce. 

This  plea  is  demurred  to  generally,  and  it  was  contended 
in  the  argument  that  on  neither  of  these  grounds  could  the 
agreement  be  impeached.    We  think  that,  the  plea  and  agree- 
ment being  taken  together,  an  answer  to  the  declaration  is 
disclosed,  on  the  ground  that  the  agreement  had  in  contem* 
plation  that  which  was  inconsistent  with  material  allegations 
in  the  preamble  and  provisions  in  the  clauses  of  the  intended 
bill,  and  that  to  conceal  such  an  agreement  from  the  legis- 
lature was,  in  the  eye  of  the  law,  a  fraud  upon  it,  and  any 
contract  founded  on  such  concealment  contrary  to  good  faith. 
It  is  said  that  there  is  no  legal  fraud.    Whether  an  agreement 
of  this  sort,  apart  from  the  accident  of  concealment,  must 
be  of  necessity  invalid  of  itself,  we  need  not  decide.    A  state 
of  things  may;  perhaps,  be  easily  imagined,  in  which,  from 
new  information,  obtained  after  the  first  line  had  been  ap- 
plied for,  it  would  become  just  as  well  as  expedient  to 
substitute  another  for  it.     But  the  question  is,  whether 
such  a  change  can  lawfully  be  made,  during  the  progress  of 
the  bill,  by  a  secret  compact  between  the  future  company 
and  certain  individuals.     Now  the  line  by  which  a  railway 
is  to  pass  is  at  the  very  root  of  the  whole  project.     Alter 
that  line, — fresh  notices,  fresh  plans,  fresh  consents,  be- 
come necessary.     Had  the  proposed  deviation  been  intro- 
duced into  this  bill,  it  could  not,  under  ordinary  rules, 
have  passed  in  that  session.    Suppose  then  that  this  agree- 
ment had  been  disclosed  to  Parliament,  is  it  clear  that  the 
bill  would  have  been  allowed  to  pass  in  its  present  state  ? 
On  the  contrary,  is  it  not  at  least  equally  probable  that 
some  such  objection  as  the  following  might  have  prevailed 
"  You  come  to  us  for  powers  which  you  do  not  mean  to 
use;  you  offer  evidence  in  support  of  the  preamble,  and 
desire  us  to  find  it  proved,  when  it  is  at  the  same  time 
clear,  from  your  own  deliberate  agreement,  that  another 
line  is  proposed  and  intended  to  be  adopted  by  you :  if 
you  are  not  as  yet  in  a  condition  to  ask  us  to  legislate  on 
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that  line,  it  is  fitting  that  we  should  suspend  legislating  alto- 
gether^ until  we  can  h^ve  ^our  whole  plan  before  us  at 
once."  Now^  if  it  is  in  any  degree  reasonable  to  suppose 
that  the  legislature  might  have  proceeded  on  such  grounds 
as  these,  we  think  it  clear  that  the  agreement  ought  to 
have  beep  disclosed,  and  that  to  conceal  it  was  a  legal 
fraud,  because  it  was  concealing  that  which  might  have 
made  the  decision  other  than  it  was.  Acts  of  this  kind,  it 
is  well  known,  are  to  be  considered  as  bargains  between 
the  public  and  the  parties  applying  for  them,  and  the  legis- 
lature represents  the  public  in  framing  them  :  it  is  essential^ 
therefore,  that  nothing  be  knowingly  kept  back^  which  may 
reasonably  be  expected  to  have  an  influence  on  the  judg- 
ment o^  the  legislature  in  ^o  framing  them  as  to  secure  for 
^he.  public  the  best,  terms  in  return  for  those  powers  over 
private  property,  apd  other  advantages,  which  the  act  is  to 
qppf^f  pu  %  parties  3pplying. 

U{¥>q,.pcinQiple,.  tjier^f^re^  we  are.  of  opinion  that  this 
i^reen^eut,  under  the  i:;jr,(;U!P.stances  of  concealment  dis- 
|[^03/?d  by,  thf  plea,  cannot  Jieenforcefl.  But  it  has  been 
f,wice,.^nder  the  consideration  of  a  Court  of  Equity,  and 
t,w9  other  closes  in  equity^  supposed  to  bear  upon  the  point, 
we^e  cited  in  the  argument,  ^t  is  necessary  for  us,  there- 
fore, to  see  how  the  point  staufls  upon  authority. 

.The, present  defendants,  it  seem.s  iiled  their  bill  praying, 
a^mpng  other  things^  that  this  agreement  might  be  declared 
tp  be  void,  and  delivered  up  to  be  cancelled,  and  the  pre- 
$^pt  plaintif}^  enjoiiied  fropi  proceeding  in  this  action.  The 
.bi)|  was  demprred  to  generally  fpr  want  of  equity.  In  the 
argument  before  Lord  JLangdale  the  same  three  objections 
to.  the  agreement  were  insisted  on  as  this  plea  discloses: 
the  judgment  proceeded  entirely  on  the  second,  the  same 
which  we  have  been  considering;  and  upon  that  groimd 
Lord  Langdale  said,  '*  he  saw  very  strong  reasons  to  think, 
that,  when  the  proper  time  came  for  deciding  it,  the  con- 
tract might  be  considered  atid  held  to  be  illegal  :*'  he  tliere- 
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fore  overruled  the  demurrer  (a).     This  decision,  however, 

was  reversed,  on  appeal,  by  the  Lord  Chancellor  (b),  not 

upon  grounds  which  impeached  the  reasoning  or  opinion    '        v- 

of  the  Master  of  the  Rolls,  but  upon  a  point  which  he  had     ^^^  others. 

disposed  of  in  a  very  few  words,  that  the  objections  made  to 

the  agreement  were  all  apparent  on  its  face,  and  available 

in  a  court  of  law,  and  that  there  was  no  instance  in  which  a 

court  of  equity  had  given  relief  under  such  circumstances. 

Some  expressions,  however,  are  reported  to  have  fallen 

from  his  lordship,  from  which  it  may  he  probably  inferred 

that  he  at  that  time  considered  the  reasoning  of  the  Master 

of  the  Rolls  as  inconclusive ;   but  there  is  nothing  which 

approaches  even  to  a  formed  opinion  on  the  subject. 

Two  other  cases  were  cited;  the  first  is  thfe  Vau!£haU 
Bridge  Company  v.   Lord  Spencer  and  othersXc),  and  ou 
appeal,  Jac.  64.     The  subject  of  discussion  tllere  was  an 
agreement  made,  before  the  passing  of  the  Vauxhall  Bridge 
Act,  between  the  projectors  and  the  trustees  of  the  Batter- 
sea  Bridge.     Clauses  to  indemnify   the   latter  'fo>  looses 
which  they  might  sustain  by  the  erection  of  the  new  bridge 
had  been   introduced  into  the  bill,  but  they  were  objected 
to  on  the  second  reading  in  the  Lords,  and  the  bill  was  in 
consequence  withdrawn.    This  agreement  was  then  secretly 
made,  by  which  a  sum  of  money  was  to  be  secured  and 
ultimately  made  payable  to  the  proprietors  of  the  Battersea 
Bridge,  in  lieu  of  the  indemnity  intended  to  have  been  given 
by  the  clauses  in  the  bill ;  these  were  then  expunged,  and 
the  bill  presented  and  passed  without  them.    It  is  linneces- 
sary  to  notice  some  difference  of  fact  which  exists  between 
the  two  cases  because  it  does  not  affect  the  ground  of  the 
Vice-Chancellor's  (Sir  T.  P/iimer's)  decision,  which  directly 
applies  to  the  present  question.     He  says,  p.  S67: — "  The 
legislature  and  the  public  must  have  supposed  the  claim  of 
compensation   was  given  up,  and  that  the  money  to  arise 
from  the  tolls  was  to  be  applied  as  the  act  directs,  and  not 
in  discharge  of  the  money  secured   by  this  secret  agree- 

(a)  1  Keen,  583.        (6)  3  Mylne  &  Cr.  97.         (c)  9  Madd.  a56< 
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ment.    If  the  compensation  had   been   publicly   insisted 
upon,  the  legislature  might  have  passed  the  bill  without 
regarding  the  claim ;  or,  if  they  thought  it  a  proper  claim, 
might  have  refused  to  pass  the  bill,  on  the  ground  that  the 
satisfaction  of  the  claim  vrould  be  too  great  a  bm'den  upon 
the  undertaking.     The  object  of  the  agreement  was  to 
prevent  an  opposition  to  the  bill  in  parliament,  and  it  was 
to  be  concealed  from  the  legislature.     Such  an  underhand 
agreement  was  a  fraud  upon  the  legislature,  and  contrary 
to  principles  of  public  policy ;  the  contract  was  invalid.*' 
The    decree,   however,  which    his    Honour    pronounced 
after  this  strong  expression    of  opinion   did  not   decide 
on   the   invalidity  of   the   bonds   given   in    pursuance    of 
the  agreement,  but  left  that  to  be  tried  at  law.     There  was 
an  appeal,  and  Lord  Eldon  {Jac.  64,)  affirmed  the  decree. 
In  the  course  of  his  judgment,  however,  he  is  reported  to 
have  made  some  remarks,  from  which  it  appears  that  in  tie 
view  which  he  took  of  the  facts  he  doubted  of  the  soundness 
of  Sir  T.  Plumer*s  reasoning.     But  it  is  remarkable  that, 
as  he  stated  them,  he  seems  not  to  have  adverted  to  that 
circumstance  of  purposed  concealment  from  the  legislature, 
on  which  Sir  7'.  Plumer  had  laid  so  great  stress ;  and  that 
he  certainly  supposes  a  state  of  things  before  the  Lords,  on 
the  second  reading,  very  different  from  that  alleged  in  the 
plaintiff's  bill  and  admitted  by  the  demurrer.     By  the  bill 
it  appeared  that  several  Lords  entertained  objections  espe- 
cially to  the  clauses  in  question,  on  the  ground  that  such  a 
contract  was  illegal,  and  contrary  to  public  policy,  being 
founded  on   an  improper  ^  principle,   and   was   likely  to 
operate  as  a  bar  to  the  general  improvement  of  the  countiy.'' 
This  Lord  Eldon  is  made  to  treat  as  '' something  falling  from 
some  member  of  the  committee,"  as  ''  an  imagination  that 
scruples  would  be  entertained,"  and  an  objection  "  made  by 
one  member  of  the  committee  not  sanctioned  or  knovm  bj 
the  House  at  large."  With  all  the  respect  which  we  unfeign- 
edly  feel  for  the  decisions  of  that  most  able  and  cautious 
judge,  we  are  compelled  to  say  that  the  reasomi^  which 
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he  is  stated  to  have  used,  even  od  his  own  view  of  the  facts,         1839. 
appears  to  us  to  be  wholly  inconclusive.    "  It  is  argued,"      ^-^^^^^ 
he  says,  **  that  this  was  a  fraud  upon  the  legislature,  but  I  v. 

think  it  would  be  going  a  great  way  to  say  so,  for,  non  ^J**^k*'' 
constat,  if  it  had  been  pushed  to  the  extent  of  taking  the 
opinion  of  the  House,  that  it  might  not  have  passed  the 
bill  in  its  former  shape."  But,  if  the  House  might  have 
refused  to  pass  it  in  that  shape,  which  is  k  priori  equally 
supposable,  and  which  the  particular  circumstances  alleged 
make  more  probable;  and,  if  they  were  the  constituted 
judges  to  determine  whether  they  would  or  no,  and,  still 
further,  if  the  parties  applying  for  their  decision  knowingly 
withheld  from  them  material  facts,  we  are  at  a  loss  to  un- 
derstand how  the  possibility  of  a  decision  the  same  way, 
even  with  those  facts  apparent,  remove  the  imputation  of 
fraud,  or  the  objection  on  the  score  of  public  policy. 

One  case  remains  to  be  noticed,  that  of  Edwards  v.  The 
Grand  Junction  Railway  Company  (a).  The  facts  of  that 
case,  so  far  as  they  bear  on  the  present  point,  were  these : — 
the  line  of  an  intended  railway  was  to  cross  a  turnpike- 
road,  the  trustees  opposed  the  bill,  and  prepared  a  petition 
to  the  Lords  against  it;  subsequently  a  meeting  took  place 
and  clauses  were  agreed  on  to  be  introduced  ipto  the  bill, 
which  were  satisfactory  to  the  trustees,  and  on  the  faith  of 
which  they  agreed  to  withdraw  their  petition.  It  was  then 
suggested  on  the  part  of  the  Railway  that,  as  the  introduc- 
tion of  the  clauses  into  the  bill  would  occasion  delay  and 
expense,  the  trustees  should  accept  an  agreement  embody- 
ing their  substance  in  lieu  of  them.  This  was  yielded  to, 
and  the  bill  passed  without  them.  The  question  was  wbe* 
ther  this  agreement  was  binding,  and  both  the  present  Vice 
Chancellor  and  Lord  Chancellor  held  that  it  was.  That 
case,  however,  is  obviously  distinguishable  from  the  present: 
in  the  first  place  the  bill,  as  it  passed,  contained  nothing  in- 
consistent with  the  stipulations  in  the  agreement,  a  circum- 

(a)  1  Mylne  &  Cr.  G50. 
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stance  relied  on  by  the  Lord  Chancellor  in  his  judgment ; 
secondly,  if  the  clauses  had  been  inserted,  the  opposition  of 
the  trustees,  who  were  alone  interested  in  them,  would,  ex 
concessis,  have  been  equally  withdrawn  ;  and  then,  the  only 
parties  interested  assenting,  the  bill  would  have  passed 
according  to  the  usual  course  of  the  legislature  with  such 
bills  under  the  same  circumstances ;  but,  as  the  agreement 
was  to  effect  the  very  thing  which  the  clauses  would  have 
provided  for,  it  is  impossible  to  say  the  legislature  were 
imposed  upon  by  it.  This  case,  therefore,  is  not  in  point 
to  one  where  the  agreement  between  the  parties  and  the 
enactments  of  the  bill  are  opposed  lo  each  other.  It  in 
fact .  decided  no  more  than  this,  so  far  as  it  bears  on  our 
present  inquiry,  that  an  agreement  to  make  a  particular 
bridge  or  viaduct  of  not  less  than  fifty  feet  in  width,  in  con« 
sideration  of  withdrawing  opposition  to  a  bill,  one  clause  of 
which  restricted  the  company  from  making  any  bridge  or 
viaduct  l^ss  than  fifteen  feet  wide,  might  be  binding. 

It  appears,  then,  that  the  conclusion  to  which  we  have 
come  is  sanctioned  by  the  judicial  opinions  of  Sir  T,  Plumtr 
and  Lord  Larigdak,  and  that  there  is  no  decision  nor  any 
clear  expression  of  an  opinion  the  other  way. 

We  think  there  is  great  weight  in  the  objection  which 
arises  to  the  validity  of  this  contract  from  its  being  kept 
secret  from  the  parties  interested,  who  had  given  their 
assent  to  the  bill,  which  enacted  a  different  line,  and  might 
have  either  withheld  their  assent  at  first,  or  withdrawn  it 
and  opposed  the  bill  aftejwards,  if  they  had  known  of  the 
intended  deviation.  But  the  view  we  have  already  ex- 
{dained  renders  any  remarks  on  that  or  the  remaining  point 
in  the  -case  unnecessary. 

We  are,  upon  the  whole>  of  opinion  that  the  second  plea 
is  good,  and  the  judgment  must  be  for  the  defendants. 


Judgment  for  the  defendants  on  second  plea. 
Judgment  for  the  plaintiff  on  the  first  plea. 
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IN  THE  EXCHEQUER  CHAMBER{a). 

Wednesday^ 

Lord  HowDEN  v,  Simpson  and  others.  July  3rd, 

Held,  1,  (re- 

ErROR  was  brouglit  on  the  above  case  in  the  Exche-  yeraing  the 

judgment  of 
quer  Chamber.  the  Court  be- 

The  case  was  argued  (June  18)   before  Tindal  C.  J.,  low,)  that  the 

®  ^  '  ^  agreement  (in 

Vaughun  J.,  Parke  B.,  Bosanquet  J.,  Gurney  B.,  JSrskine  J.  the  preceding 

ground  that  it 

Cressmell,  for  the  plaintiff  in  error.  The  second  plea  had  been  con- 
cannot  be  sustained  on  the  ground  that  the  plaintiff  had  no  paHiament  it 

right  to  make  a  contract  respecting  his  own  property  with  not  appearing 
1      r*   ••  r^  .  ,  •   .       t        .     t  1   1     on  the  face  of 

the  Railway  Company,  because  he  might  thefeby  be  unduly  the  agreement 

influenced  as   a   peer  in  voting  upon  the  bill  then  before  '5*®*^*  ^^  ^^^^ 
.  .     .  ^i*®  averments 

Parliament.    The  plaintiff  entered  into  the  contract  a^  an  in  the  second 

individual;  as  such  he  withdrew  his  opposition  to  the  bill;  S!a^the^>ilc/i- 
he  entered  into  no  contract  to  support  it  by  his  Tbte.     If  it  <w/i  of  the 
were  illegal  for  him  to  hare  an  interest  in  a  matter  upon  timeofmaklng 

which  he  might  be  called  upon  to  assist  in  legistating,  no  it,  to  conceal 
1  r    r%    %'  .  ,    .    , ,    -*^      ■  -ry         X    ••     the  agreement. 

member  of  Parliament  could  hold  '  Bahk  or  East  India     Quitrt,  whe- 

stock,  or  even  land  itself,  for  the  ownership  of  land  mi^bt  fl^^rsuch  an 
'  ,  '  ...  intention 

influence  his  vote  upon  the  corn  laws.     The  plaintiff  might,  would  have 

consistently  with   his  contract,    have  voted    either  for  or  ^^""!^^I  *® 
•'  '  agreement. 

against  the  railway,  or  have  not  voted  at  iA\  upbti  it.     He      Held,  «. 

II  •      •   I  •  1  1  fl  ^      Tliat,  for  the 

had    an    equal    right   with  any   other   oiWner  or  property^  ^^^^^  absence 

which  would  be  injured  by  the  bill,  to  express  his  disserrt;  «/  intention, 

,  .  ,  the  conceal- 

and  he  had  the  same  right,  after  arranging  with  the  Com-  ment  from  the 

pany  for  compensation,  to  withdraw  that  diissi^nt  dnd  to  other  land- 

*r      J  r  7  owners  did 

express  his  assent.  '  not  vitiate  the 

Another  question  is,  whether  this  agreement  %as  a  fraud  ^nl^smftfe 

upon  the  other  landowners,  because  it  was  nbt  communi-  that  even  if 
,  ,  ,  i,»        1  •     t       1  ••  such  intention 

cated  to  them.     Is  a  person  selling  his  land  to  a  railway  had  existed, 

it  would  not 
(a)  See  the  preceding  case.    Error  on  this  case  has  been  brought  in  have  vitiated 

the  House  of  Lords.  the  agreement, 

at  least  on  the 
ground  that  it  enabled  the  plaintiff  to  make  a  better  bargain  than  other  landowners. 

Quare,  whether  such  intention  to  conceal  it  from  the  landowners  would  have  vitiated 
the  agreement  on  any  other  ground. 

3.  That  it  was  competent  to  the  plaintiff,  though  a  peer  of  Parliament,  to  make  the 
agreement. 
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company  bound  to  give  notice  to  all  the  world  of  the  terms 
of  his  bargain?  It  is  not  the  duty  of  the  Company  to  con- 
tract on  uniform  terms  with  all  the  landowners.  The  loss 
and  inconvenience  suffered  by  different  individuals  from  the 
passing  of  the  railway  must  vary  indefinitely:  one  has  to 
relinquish  a  piece  of  land^  not  within  miles  of  his  residence, 
another  to  relinquish  a  park  or  garden,  close  under  the 
windows  of  his  mansion.  Are  these  two  individuals  to 
assent  to  the  railway  bill  on  the  same  terms  i  If  not,  why 
should  they  each  be  informed  of  the  terms  agreed  tp  by  the 
other  i  They  have  no  common  interest,  and  can  insist  on 
no  common  measure  of  compensation.  Again,  was  it  the 
duty  of  the  plaintiff  or  of  the  defendants  to  communicate 
the  terms  of  this  agreement  i  The  plaintiff  has  uo  privity 
with  the  other  landowners,  the  Company  may  have  some 
privity  with  them.  It  was,  therefore,  the  duty  of  the  de- 
fendants, if  of  any  person,  to  communicate  this  agreement 
to  them.  IParke  B.  Did  the  plaintiff  bargain  that  thb 
agreement  should  be  concealed  from  them  i]  No,  it  is  no 
part  of  the  agreement  that  it  should  be  concealed,  and  the 
averment  in  the  plea  is  merely  that  it  was  made  '^  privately 
and  secretly  between  the  parties,  and  without  the  consent 
or  knowledge"  of  the  other  landowners.  The  plaintiff  does 
not  contract  for  secrecy,  but  merely  to  dispose  of  his  pro* 
perty  on  certain  terms. 

The  next  objection  is,  that  this  agreement  was  "  not 
disclosed  or  known  to"  the  Parliament  by  which  the  rail- 
way bill  was  passed.  Why  should  it  be  so  disclosed? 
The  plaintiff  contracted  with  the  defendants,  and  not  with 
Parliament ;  he  had  nothing  to  do  with  their  proceedings 
before  Parliament,  and  he  was  not  bound  to  send  to  Par- 
liament to  communicate  bis  proceedings  in  dealing  with  the 
defendants.  It  continually  happens  that  an  individual  peti- 
tions Parliament  against  a  railway  bill,  and  afterwards  an 
entry  appears  upon  the  Journals  that  he  has  entered  into 
an  amicable  arrangement  with  the  intended  company.  This 
objection   to   the   plaintiff's   claim    was   adopted   by  the 
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Master  of  the  Rolls^  discountenaDced  by  the  Lord  Chan- 
cellor^ and  resumed  in  the  judgment  of  the  Court  below. 
It  is  said  that  the  Company  pledged  themselves  before  Par- 
liament to  a  particular  line  as  the  most  beneficial  to  the 
public,  whereas  they  intended  from  the  first  to  abandon 
that  line  and  to  ask  for  another,  and  that  this  is  a  fraud 
upon  Parliament.  The  Company  pledged  themselves  to 
no  such  thing;  it  is  notorious  that  railway  companies  fre- 
quently propose  a  worse  line  to  Parliament  in  the  first 
instance,  to  obviate  the  objections  of  landowners,  with  the 
intention  to  get  a  better  line,  if  they  can,  at  some  future 
session.  But  it  can,  at  all  events,  be  no  answer  to  this 
action  to  say  that  this  agreement  was  concealed  from  Par- 
liament. Is  the  agreement  itself  legal  ?  If  it  be  so,  the 
subsequent  concealment  of  it,  a  thing  not  provided  for  by 
the  agreement,  cannot  make  the  agreement  bad.  The  ori- 
ginal line  was  intended  to  be  adopted  by  the  Company,  if 
a  better  could  not  be  obtained;  and,  when  the  new  line 
should  be  proposed,  every  landowner  would  have  an  oppor- 
tunity of  opposing  it,  and  the  plaintiff  takes  tlie  chance  of 
their  opposition  to  the  deviated  line  being  successful. 
(He  then  commented,  as  in  the  Court  below,  upon  the 
cases  there  cited.)  It  is  a  most  essential  part  of  public 
policy  that  every  man  shall  be  at  liberty  to  sell  that,  which 
is  his  own,  for  anything  he  can  get,  without  reference  to  the 
bargains  of  others,  and  that  he  shall  not  be  bound  to  com- 
municate to  all  the  world  in  what  manner  he  has  dealt  with 
his  own  property. 

Another  ground  on  which  the  plaintiff's  claim  is  to  be 
supported  is,  that  the  consideration  moving  from  the 
plaintiff  to  the  defendants,  viz.  his  assent  to  the  railway 
passing  through  his  land,  and  the  stipulation  for  paying 
him  5000/.  on  account  of  that  consideration,  are  both  per- 
fectly legal,  whatever  may  be  the  character  of  any  of  the 
other  stipulations  entered  into  by  the  defendants.  Where 
a  person,  for  a  lawful  consideration,  agrees  to  do  several 
things,  some  of  which  are  lawful  and  some  unlawful,  he  is 
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1839.         bound,  at  least  at  common  law,  to  do  the  lawful  things. 
''^''^      Pilot's  case(a),  Norton  v.  Simmes(b),  Mosdelv.Middleton(c), 

HoWDEN  o  \    /  / 

^.  Featherston  v,  Hatchinson{d),  Newman  v.  Newman  {e),  may 

^d^'^tT^  be  referred  to  on  this  point.  If  the  plaintiff  had  agreed 
not  only  to  withdraw  his  opposition^  but  to  sell  his  land  to 
the  Company  for  100/.  an  acre,  the  Company  would  have 
a  right  to  take  his  land  at  that  price,  even  though  the  agree- 
ment to  withdraw  his  opposition  were  unlawful.  \^Parke  B. 
Suppose  I  sell  a  person  a  horse,  and  he  agrees  to  pay  501., 
and  to  steal  another  horse  for  me,  could  I  recover  from 
him  the  price  of  my  horse  ?]  Yes,  and  without  enforcing 
any  illegal  contract.  Suppose  an  indenture  to  contain  a 
covenant  to  pay  rent  clear  of  the  property  tax:  to  an  action 
for  breach  of  covenant  to  pay  rent,  the  illegality  of  the  sti- 
pulation that  it  should  be  paid  clear  of  property  tax,  would 
have  beeti  no  answer,  but  it  would  have  been  an  answer  to 
an  action  of  covenant  for  not  paying  the  property  tax  (J")^ 
So  in  this  case,  the  payment  of  the  5000/.,  which  it  is  sought 
to  enforce,  is  not  illegal.  Whether  an  agreement  to  con- 
ceal the  intention  of  procuring  the  deviated  line  be  illegal  or 
not,  no  such  agreement  has  been  made  in  this  case.  The 
parties  to  this  agreement  have  not  stipulated  for  its  con- 
cealment; and,  if  the  agreement  was  lawful  when  made,  it 
could  not  be  vitiated  by  any  thing  that  might  occur  subse- 
quently. On  this  point  Catlin  v.  BeU{g)  is  a  clear  autho- 
rity. It  was  »n  action  of  assumpsit  for  not  accounting  for 
goods  delivered  by  plaintiff  to  defendant  to  be  sold  on  tbe 
plaintiff's  account.  The  defendant  was  master  of  a  ship 
trading  from  tiiis  country  to  the  West  Indies,  where  be 
was  to  sell  the  goods.  The  defence  was,  that  the  goods 
had  not  paid  exportation  duty,  and  it  was  shewn  that  the 
defendant's  ship,  in  which  they  were  carried,  had  cleared 

(a)  11  Rep.  26  b.  (/)   See  Gaihell  v.  King,  11 

\b)  Hob.  (25),  p.  IS,  5th  ed.  East,  165,  and   FtdUr  v.  Abbctt^ 

(c)  Ventr.  237.  4  Taunt.  105. 

\d)  Cro.  Eliz.  199.  (g)  4  Campb.  188. 

{e)  4  Mau.  &  S.  66. 
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out  in  ballast;  that  the  adventure  was  therefore  illegal,  and 
so  no  action  maintainable.  But  Lord  Elletiborough  C.  J. 
said,  ''  You  do  nothiug  unless  you  shew  that  it  formed  part 
of  the  agreemetit  between  the  parties  to  defraud  government 
of  the  duties.  This  would  contaminate  the  contract;  but 
it  cannot  be  affected  by  the  simple  circumstance  of  the 
ship  clearing  out  in  ballast." 
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Addison  contrd.  As  to  the  case  put  in  argument, 
the  whole  contract  would  be  altogether  illegal;  for  the 
stealing  another  horse  and  the  payment  of  the  50/.  would 
form  one  entire  consideration.  It  is  clear  that,  by  tb^ 
agreement  now  under  discussion,  the  5000/.  is  to  be  paid 
for  damage  to  accrue  to  the  plaintiff  from  the  deviateel 
line;  and,  if  the  contract  for  the  deviated  line  was  ill.egal. 
the  compensation  to  be  paid  the  plaintiff  in  respect  of  it 
cannot  be  recovered.  The  5000/.  was  to  be  paid  fpr  the 
deviated  line  only,  for  it  is  to  be  paid  **  without  prejudice 
to  the  further  compensation  to  be  made  to  him  in  the^event 
of  the  said  deviated  line  not  being  ultimately  adopted,  and 
without  prejudice  to  such  further  compensation,  &c.  fq^ 
any  such  damage  and  injury  as  hereinafter  expifessed."  It 
appears,  therefore,  from  this  and  other  parts  of  the  agree- 
ment that,  if  the  deviated  line  were  not  carried,  the  plaintiff 
is  to  have  the  full  compensation  for  damage  done  by  the 
original  line;  100/.  an  acre,  as  the  price  of  his  land;  and,  a 
further  compensation  for  injury  done  in  the  progress  of  the 
works ;  so  that  it  is  clear  that  the  5000/.  is  to  be  paid  for 
the  deviated  line,  and  for  nothing  else. 

The  plaintiff,  being  a  member  of  the  House  of  Lord^, 
was  incompetent  to  enter  into  this  agreemeqt.  It  woul^ 
be  illegal  for  him  to  sell  his  vote  as  a  peer,  andj  if  so^  jt 
must  be  equally  illegal,  on  principle,  for  him  to  make  any 
contract  which  would  influence  his  vote.  It  would  have 
been  a  breach  of  his  agreement  if  he  had  voted  against  the 
bill. 

The  bill  was  a  contract  between  the  Company  and  the 
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several  landowners  that  they  would  permit  their  lands  to 
be  taken  on  certain  terms ;  and  it  was  illegal  for  one  land- 
owner to  make  a  secret  agreement  that  he  should  have 
more  from  the  Company  than  the  other  landowners.  Had 
they  known  the  terms  made  by  the  plaintiff  with  the  Com- 
pany^ and  that  it  was  intended  to  get  a  deviated  linci  it  is 
probable  that  they  would  not  have  assented  to  the  bill. 
They  assented  upon  the  assumption  that  the  line  of  railway 
would  correspond  with  the  plans  deposited  with  Parlia- 
ment. It  turns  out  that  another  line  is  to  be  substituted. 
In  the  meantime  they  are  prevented  from  dealing  as  they 
please  with  their  land ;  and  the  landowners  on  the  deviated 
line  are  deprived  of  all  opportunity  of  opposing  the  original 
bill.  It  is  said  that  the  last  mentioned  landowners  may 
appear  afterwards,  and  oppose  the  deviated  line ;  but  they 
would  oppose  with  much  less  effect,  for  the  Company, 
when  once  established,  would  find  it  easy  to  get  an  amended 
line. 

This  agreement  was  also  a  fraud  upon  the  other  mem- 
bers of  the  Company,  for  it  stipulates  for  a  misapplication 
of  their  common  funds.  This  act  contains  the  usual  pro- 
vision that  the  money  raised  is  to  be  laid  out  in  discharging 
the  expenses  in  obtaining  the  act,  in  purchasing  the  necessary 
lands,  in  making  and  maintaining  the  railway,  or  in  other- 
wise carrying  the  act  into  execution  :  it  is  no  part  of  the 
provisions  of  this  act  to  satisfy  the  damages  that  may 
accrue  to  any  one  from  the  deviated  line.  This  act  only 
justifies  the  payment  of  compensation  to  the  plaintiff  for 
the  original  line.  ICresswelt.  The  5000/.  to  be  paid  to  the 
plaintiff  is  towards  the  compensation  to  be  paid  him  in  the 
event  of  the  railway  passing  otherwise  than  according  to  the 
deviated  line,  and  is  to  form  part  of  it.] 

Lastly,  it  was  a  fraud  upon  Parliament  to  conceal  the 
intention  to  abandon  the  line  proposed,  and  to  apply  sub- 
sequently for  a  deviated  line.  The  legislature,  in  passing 
railway  bills,  are  trustees  for  all  parties  interested,  for  the 
Company,  for  the  landowners  and  for  the  public.     It  can- 
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not  then  be  legal  that  parties  should  secretly  contract  for 
the  purpose  of  procuring  another  act  essentially  different 
from  that  which  the  legislature  has  to  pronounce  upon. 
[Parfce  B.  The  keeping  it  secret  cannot  affect  the  validity 
of  the  agreement,  unless  the  parties  bargained  that  it  should 
be  kept  secret.]  He  then  commented  on  the  cases  cited 
in  the  Court  below. 


HOWDEN 
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Cresswell,  in  reply.  It  is  a  mistake  to  suppose  that  the 
plaintiff  is  to  receive  5000/.  for  the  damage  he  may  suffer 
from  the  deviated  line.  He  agrees  on  his  part  to  withdraw 
his  dissent  and  to  give  his  assent,  and  for  this  he  is  to  re- 
ceive certain  equivalents,  one  of  which  is  the  payment  of 
the  5000L  The  plaintiff  does  not  contract  to  get  the  de- 
viated line :  he  simply  withdraws  his  dissent,  and  says, ''  If 
you  get  the  deviated  line,  I  will  consent  to  receive  5000/. 
for  my  assent ;  if  you  do  not,  I  must  have  more.** 

Cur.  adv.  vult. 


TiNDAL  C.  J. — now  delivered  the  judgment  of  the 
Court.  In  this  case  a  writ  of  error  has  been  brought  on  a 
judgment  of  the  Court  of  Queen's  Bench  on  a  demurrer 
to  a  plea.  Lord  Howden,  the  plaintiff  below,  brought  an 
action  against  the  defendants  upon  a  covenant  contained  in 
a  deed,  by  which,  after  reciting  that  a  bill  had  been  intro- 
duced into  Parliament  for  making  a  railway  intended  to 
pass  through  the  estates  and  near  the  mansion  of  the  plain- 
tiff, and  which  the  plaintiff  thought  likely  to  be  injurious 
thereto,  and  therefore  he  was  a  dissentient  from  the  under- 
taking, and  was  about  to  oppose  the  passing  of  the  said 
bill,  the  plaintiff  agreed,  on  condition  of  the  stipulations,  in 
the  agreement  contained,  being  performed,  to  withdraw  his 
opposition  to  the  bill  and  assent  to  the  railway,  and  the 
defendants,  four  of  the  proprietors  of  the  intended  railway, 
agreed,  in  case  the  said  bill  should  be  passed  ipto  a  law 
within  the  then  session  of  Parliament,  to  give  5000/.  to 
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the  plaintiffi  towards  compensation  for  the  damage  he 
would  sustain,  within  six  months  after  the  passing  of  the 
act;  and  also  agreed  that  they  would  in  the  next  session 
of  parliament  apply  and  use  their  best  endeavours  to  ob- 
tain an  amended  act,  for  making  a  deviation  from  the  line 
of  the  railway  in  a  particular  direction.  The  deed  contains 
many  other  stipulations  not  material  to  be  adverted  to,  but 
it  is  to  be  observed  that  there  is  no  one  which  expressly 
states,  or  from  which  it  can  be  implied,  that  the  agreement, 
or  any  part  of  it,  was  to  be  kept  secret.  The  declaration 
on  this  deed  alleges  that  the  act  passed,  and  that  six  months 
had  since  elapsed,  and  that  the  money  was  not  paid. 

The  first  plea  states  that  the  Company  of  proprietors  had 
abandoned  the  proposed  line,  and  in  lieu  thereof  resolved 
to  adopt  another,  which  entirely  avoided  the  lands  of  the 
plaintiff,  and  had  presented  a  petition  to  Parliament  for, 
and  were  using  every  effort  to  obtain,  an  act  of  parliament 
for  carrying  it  into  effect.  To  this  plea  there  was  a  de- 
murrer, and  the  Court  of  Queen's  Bench  held  the  plea  to 
be  bad,  and  on  the  argument  before  us  it  was  not  insisted 
that  it  was  a  good  plea.  It  is  indeed  beyond  all  question, 
that  this  plea  affords  no  answer  to  a  covenant  to  pay  the 
5000/.  absolutely  at  the  end  of  six  months  after  the  passing 
of  the  act. 

Upon  the  second  plea,  to  which  there  was  also  a  de- 
murrer, the  Court  of  Queen's  Bench  gave  judgment  for  the 
defendants.     [His  lordship  here  stated  the  plea.] 

The  objections  founded  on  this  plea  were  threefold.  First, 
that  the  deed  was  a  fraud  on  the  legislature;  secondly, 
that  it  was  a  fraud  on  the  proprietors  of  lands  on  the  line 
of  the  railway ;  and  thirdly,  that  it  was  void  because  it  was 
against  law,  that  the  plaintiff,  a  peer  of  parliament,  should 
make  a  bargain,  which  placed  his  private  interest  in  conflict 
with  his  public  duty. 

The  Court  of  Queen's  Bench  decided  that  the  deed  was 
invalid  on  the  first  ground,  and  gave  no  opinion  upon  the 
other  two ;  and  indeed  little  reliance  was  placed  on  them 
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io  the  course  of  the  argument  in  this  Court,  and  we  are 
of  opinion  that  no  one  of  those  objections  ought  to  prevail, 
and  that  the  judgment  must  "be  reversed. 

The  ground  upon  which  the  deed  in  question  was  con* 
tended  to  be  a  fraud  on  the  legislature  is  this,  that  the 
plaintiff  and  the  defendants  were  to  be  considered  as  hav- 
ing agreed  together  to  represent  to  the  legislature  the  line 
of  road,  described  in  the  then  pending  bill,  as  the  line 
which  was  to  be  adopted  and  acted  upon,  whilst  in  truth 
they  intended  at  the  time  to  apply  for  and  adopt  and  act 
CO  another,  if  obtained.  This  is  the  view  which  Lord 
Longdate  inclined  to  think  might  ultimately  be  taken  of 
this  transaction  (a).  It  was  also  argued,  that  Liord  How 
den  and  the  proprietors  must  be  considered  as  having 
agreed  to  represent  the  proposed  line  of  the  road  as  the 
best  for  the  public  interests,  though  in  reality  they  never 
meant  to  carry  it  into  effect,  and  had  a  better  in  prospect* 
In  either  view  of  the  case,  the  supposed  fraud  consists  in 
an  intention  to  make  a  false  representation  to  the  legisla* 
ture,  by  stating  the  object  of  the  adventurers  to  be  to  carry 
one  line  into  effect,  and  concealing  the  design  of  applying 
for  another.  In  both  it  is  essential,  in  order  to  make  the 
deed  a  fraud  on  the  legislature,  that  the  contract  to  apply 
for  a  new  act  should  be  intended  by  both  parties  to  be  kept 
secret  from  it.  For,  if  it  was  to  be  disclosed,  the  idea  of 
an  intended  fraud  upon  Parliament  is  obviously  out  of  the 
question.  It  is  not  enough  that  the  existence  of  such  an 
agreement  was,  at  the  time  of  entering  into  it,  wmd  after* 
wards,  in  fact  kept  secret  from  the  legislature  and  all  the 
world  besides  by  both  parties;  the  quality  of  the  agree- 
ment, whether  fraudulent  or  not,  must  depend  upon  the 
intention  of  the  parties  to  it  at  the  time  of  making  it;  and 
if  there  did  not  then  exist  the  intention  of  deceiving  the 
legislature  by  concealing  from  it,  whilst  the  petitiooers  were 
asking  for  one  set  of  powers,  the  purpose  of  asking  afterwards 
for  others,  the  agreement  cannot  be  void,  whatever  mii«> 

(a)  J  Keen,  509. 
VOL.  II.  3  C 
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putation  might  rest  on  the  conduct  of  the  parties  in  making 
the  subsequent  concealment.  This  point  appears  to  us  to 
be  clear ;  and,  on  looking  carefully  at  the  plea,  we  find  that 
there  is  no  averment  of  any  such  intention  on  the  part  of 
the  plaintiff  or  of  the  defendants  at  the  time  of  the  making 
of  the  agreement,  or  of  any  intention  to  make  any  untrue 
statement  to  the  legislature*  It  is  indeed  alleged  in  the 
plea  that  the  agreement  was  secret,  and  was  kept  secret; 
but  it  is  quite  consistent  with  every  averment  in  the  plea 
that  both  parties  may  have  been  innocent  of  any  original 
fraudulent  understanding,  that  the  transaction  should  be 
kept  secret,  at  the  time  the  deed  was  executed.  As  the 
instrument  is  not  upon  the  face  of  it  fraudulent,  as  no  in- 
tention of  making  any  false  representation  or  of  concealing 
any  thing  can  be  collected  from  any  part  of  it,  the  facts  which 
make  it  fraudulent  ought  to  be  distinctly  alleged  in  the  plea, 
and  no  such  facts  are  alleged.  The  subsequent  conceal- 
ment from  the  legislature  might,  indeed,  have  been  used  as 
evidence  to  the  jury»  of  the  prior  intent  to  conceal,  if  that 
intent  had  been  averred,  but  such  subsequent  concealment 
would  be  evidence  only,  and  would  by  no  means  be  con- 
clusive evidence;  it  cannot  be  used  to  supply  the  want  of 
such  a  distinct  averment.  It  is  not  necessary  therefore  to 
decide  whether  such  an  intention,  if  it  existed,  would  have 
avoided  the  deed,  and,  if  averred  in  the  plea,  would  have 
made  it  a  sufficient  answer  to  the  declaration.  Now  this 
defect  in  the  plea  does  not  appear,  so  far  as  we  know,  to 
have  been  distinctly  brought  to  the  attention  of  the  Court 
of  Queen's  Bench,  and  the  judgment  pronounced  by  that 
Court  seems  to  have  proceeded  upon  an  assumption  of  the 
intention  of  both  parties  to  keep  the  whole  transaction 
secret. 

The  same  observation  disposes  altogether  of  the  objection 
to  the  deed,  on  the  ground  that  it  was  a  fraud  on  the  land 
owners.  It  is  suggested  to  be  a  fraud,  either  on  the  ground 
that,  if  the  fact  of  Lord  Howden  having  obtained  apparently 
so  large  a  compensation  had  been  disclosed  to  the  land* 
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owners,  it  would  have  induced  them  to  insist  on  better 
terms  for  themselves ;  or  on  the  ground  that,  if  the  inten* 
tion  not  to  act  upon  the  powers  given  by  the  statute  had 
been  known  to  them,  they  might  have  made  a  different 
disposition  of  their  lands.  But  on  either  view  the  inten- 
tion to  keep  either  one  branch  of  the  agreement  or  the 
other  a  secret  from  the  landowners  is  essential  to  make 
the  deed  fraudulent,  and  no  such  intention  is  averred.  If 
such  Ihtention  had  even  existed,  there  would  still  be  a  diffi- 
culty in  holding  that  the  deed  would  be  fraudulent  on  the 
ground  that  the  supposed  goodness  of  the  bargain  was  in* 
tended  to  be  concealed ;  for  it  would  seem  that  each  land- 
owner might  lawfully  make  the  best  agreement  he  could 
for  himself  with  any  company  of  proprietors,  just  in  the 
same  manner  as  if  a  private  individual,  for  any  purpose  of 
his  own,  were  negociating  to  purchase  the  land  of  the  same 
persons.  There  is  no  common  obligation  on  all  the  dif- 
ferent proprietors  to  place  themselves  on  the  same  footing, 
as  there  is  in  the  case  of  a  general  composition  with  cre- 
ditors, in  which  case  there  is  sometimes  an  express  and 
generally  an  implied  agreement,  that  all,  or  all  who  are  not 
expressly  excepted,  shall  share  equally,  and  derive  an  equal 
benefit  from  the  estate  of  the  insolvent  It  is  that  agree- 
ment or  understanding  alone  which  imposes  an  obligation 
on  each  creditor  to  be  in  the  same  situation  as  another, 
and  there  seems  no  analogy  between  their  situation  and  that 
of  unconnected  landowners. 

The  last  objection  is,  that  the  deed  was  illegal,  as  it 
places  the  private  interests  and  the  public  duty  of  the 
plaintiff,  as  a  peer  of  Parliament,  in  opposition  to  each 
other.  We  can  have  no  hesitation  in  saying  that,  if  it  were 
averred  in  the  plea,  and  proved,  that  the  sum  of  5000/.,  or  any 
part  of  it,  was  really  paid  as  a  consideration  for  Lord  How-' 
derCs  giving  his  vote  for  or  withholding  his  vote  against  the 
bill,  and  that  the  statement  in  the  deed  was  in  this  respect 
a  mere  colour  to  conceal  the  real  nature  of  the  transaction, 
the  deed  would  have  been  thereby  rendered  corrupt  and 
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CASE  IN  THE  EXCHEQUER  CHAMBER. 

illegal^  aod  consequently  void^  and  that  no  action  would  lie 
for  any  part  of  the  money.  But  illegality  is  not  to  be  pre« 
sumed;  it  is  to  be  alleged  and  proved,  when  it  does  not 
appear  on  the  face  of  the  instrument  itself.  Though  Lord 
Hotvden  was  a  peer,  that  would  not  affect  his  right  to  make 
any  bargain  for  the  sale  of  bis  land^  or  for  a  compensation 
for  any  injury  to  it;  if  it  did,  a  peer  or  member  of  Parlia* 
ment  would  be  placed  in  a  worse  condition  than  any  private 
individual.  We  must  presume,  as  there  is  no  averment  to 
the  contrary,  that  his  quality  of  peer  in  no  way  affected  the 
bargain  in  question,  and  that  he  was  left,  notwithstanding 
that  agreement,  to  exercise  his  free  judgment,  and  give  or 
withhold  his  vote  according  to  bis  conscience,  upon  the 
measure,  when  it  came  before  him  in  his  legislative  capacity. 
In  the  absence  of  any  agreement  or  understanding  that  the 
vote  should  be  given  in  a  particular  way,  the  mere  tendency 
or  possible  effect  of  such  a  contract  on  the  vote  of  a  menn 
ber  of  either  House  cannot  be  taken  into  consideration. 

We  are  therefore  of  opinion  that  no  one  of  the  objections 
urged  by  the  defendants  in  error  can  prevail,  that  the  pleas 
of  the  defendants  cannot  be  supported  in  law,  and  that  the 
judgment  of  the  Court  below  must  be  reversed. 


Judgment  reversed* 


END  OF  VOL  II. 
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TO  THE 


PRINCIPAL   MATTERS. 


ACCOMMODATION. 

Competency  of  accommodation  draw- 
er as  witness.  See  Evidence,  X. 


ACCOUNT  STATED. 

JVhat  amounts  to. 

Where  the  declaration  stated,  that 
the  plaintiff  accounted  with  the 
defendant,  and  on  the  account  was 
found  indebted  in  £ — ,  and  in  con- 
sideration thereof  promised  to  pay 
by  instalments  according  to  the 
agreement  below,  and  the  plaintiff 
at  the  trial  proved  that  he  had  lent 
money  to  the  defendant: — Held, 
that  an  instrument  agreeing  to  pay 
money  by  instalments  was  evidence 
of  the  accounting.  Davies  v.  Wil- 
kinson,  256 


ACTION. 

1.  Parties  to,  bankrupt  plaintiff.  See 
Joint  Stock  Company. 

2.  When  maintainable  against  sheriff. 
See  Sheriff,  1,  2,  3,  4. 

3.  When  maintainable  against  public 
officer.     See  Customs,  II.  III. 

4.  Notice  of.     See  Notice,  V. 

vol.  II. 


ADMINISTRATOR. 

See  Executor. 

ADMISSION. 

When  binding  as  an  estoppel.     See 

Estoppel,  II. 
Of  contract  by  tender.   See  Tender. 
Of -person  arrested  by  wrong  name. 

See  Sheriff,  3. 
Of  petitioning  creditor  in  depositions. 

See  Evidence,  VI. 
Of  prior   indorser,   when    evidence 

against  indorsee.     See  Bills  of 

Exchange,  S. 
Of  sherifTs  ofHcer  to  bind  sheriff. 

See  Sheriff,  1. 
By  tenant  of  landord*s   title.     See 

Landlord  and  Tenant,  2. 

AFFIDAVITS. 

To  explain  award.  See  Arbitra- 
tion, 5. 

AGENT. 

See  Broker — Estoppel,  II. 

Employed  in  Custom- House,  charge- 
able as  public  officer.  See  Cus- 
toms, III. 

3d 
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AGREExMENT. 

To  pat/  Money  not  amounting  to  Bill 
of  Exchange, 

The  following  instrument  was  held 
to  be  an  agreement,  and  not  a  pro- 
missory note :  **  I  agree  to  pay  the 
plaintiff  or  order,  the  sum  of  695/. 
at  four  instalments^  viz.  the  first 
on  &c.,  being  200/. :  the  second  on 
&c.,  being  loO/.;  the  third  on  &c., 
being  150/.;  the  fourth  on  &c., 
being  100/.;  the  remainder  95/.  to 
go  as  a  set-ofT  for  an  order  of  R, 
to  t/.,  and  the  remainder  of  his  debt 
from  C.  D.  to  him."  Davies  v. 
WUkinson.  256 

ALDERMAN. 

Election  of.     See  Municipal  Corpo- 
ration, I.  III. 

AMBIGUITY. 

Inadmissibility  of  evidence  to  explain 
award.     See  Arbitration,  5, 

AMENDMENT, 

1.  By  joining  a  nominal  plaintiff. 
See  Scire  Facias,  2. 

2.  By  altering  terms  of  contract  in 
declaration. 

Declaration  on  a  wager  stated  that 
plaintiff  bet  defendant  that  a  rail- 
road would  be  completed  by  a  cer- 
tain day,  "  for  the  general  convey- 
ance of  passengers,"  The  wager 
proved  was  simply  that  the  rail- 
road would  be  completed  by  the 
day.  The  judge  who  tried  the 
cause  amended  by  striking  out  of 
the  record  the  words  "  for  the  ge- 
neral conveyance  of  passengers ;" 
— Held,  that  the  amendment  was 
properly  made,  as  the  amended 
declaration  increased  the  plaintifTs 
burden,  by  rendering  it  necessary 
for  him  to  prove  that  the  road  was 
completed  for  all  its  purposes,  and 
that  therefore^  as  far  as  the  defend- 


ant was  concerned,  the  amendment 
had  not  been  made  in  *'  any  mate- 
rial particular."     Evam  v.  Frjfer, 

5i0 

ANNUITY. 

Setting  aside,  for  want  of  proper 
Memorial. 

In  1835,  the  defendant  granted  to 
the  plaintiff  an  annuity  of  180/., 
with  a  warrant  of  attorney  to  con- 
fess judgroenti  and  other  securities. 
Judgment  was  entered  up,  and  all 
the  deeds  duly  enrolled  under  53 
Geo.  3,  c.  141.  In  May,  1837, 
another  deed  was  executed  by  the 
plaintiff  and  defendant,  by  which 
the  plaintiff  covenanted  to  accept 
an  annuity  of  150/.  in  lieu  of  the 
former  annuity,  and  in  considera- 
tion thereof  the  defendant  cove- 
nanted not  to  redeem  the  annuity 
for  five  years,  and  it  was  declared 
by  the  deed  that  the  securities  for 
the  annuity  of  1835  should  be  se- 
curities for  the  annuity  of  1837: — 
Held,  that  the  deed  of  1837  ought 
to  have  been  enrolled,  and  in  de- 
fault thereof  the  Court  ordered  the 
deed  of  1837  and  all  the  securities 
of  1835  to  be  set  aside.  EarU  v. 
Brown.  393 

APPEAL, 

Power  of  parish  divided  into  two  ju- 
risdictions to  appeal  against  poor's 
rate.     See  Poor,  HI. 

ARBITRATION. 

1 .  Time  for  giving  certificate  by  ar- 
bitrator.    See  infrd,  6. 

2.  Excess  of  power  by  arbitrator. 
See  infrd,  4. 

3.  Award  not  e?idence  of  reputation. 
See  Manor. 

4.  An  action  in  covenant  and  all  mat- 
ters in  difference  were  referred. 
The  arbitrator  recited  that  among 
other  matters  in  difference  it  was 
referred  to  him  to  say,  whether 


cenain  Rrates,  &c.  were  part  of  the 
demised^  preroiseB,  and  further  to 
order  what  should  be  done  to  make 
a  final  determination  of  such  mat- 
ters in  difference.  He  awarded 
itifF  on 

found  that  the  grates,  &c.  were 
pan  of  the  demise  of  the  defendant 
to  the  plaintiff,  and  tli.tt  they  were 
removed  and  carried  away  by  the 
defendant,  and  applied  to  his  own 
use,  and  that  they  were  of  the  va- 
lue of  1 1/.  55.,  and  he  ordered  the 
plaintiff  to  fix  and  set  up  other 
grates,  locks,  &c.  in  the  place  and 
etead  of  such  as  were  removed  as 
aforesaid,  and  to  leave  the  same  to 
and  for  the  use  of  tlic  defendant  at 
the  end  of  the  term,  and  that  the 
defendant  should  pay  to  the  plain- 
tifi'the  sum  of  Ul.  5t. 

The  afBdavii  of  the  defendant 
having  denied  that  power  was 
given  to  the  arbitrator  to  order 
what  should  be  done  by  the  parties 
as  to  the  grates,  Held,  that  the 
award  was  bad,  as  the  arbitrator 
had  exceeded  his  power,  and  the 
award  itself  was  uncertain  in  not 
specifying  the  quality  and  price  of 
the  grates  to  be  set  up.  Held  also, 
that,  as  the  matter  in  difTerence  as 
to  the  grates  was  one  of  the  mat- 
ters submitted  to  the  arbitrator, 
the  finding  on  that  part  being  bad, 
the  whole  award  must  be  set  aside, 

Seiable,  that,  when  an  arbitrator 
has  directed  a  verdict  to  be  entered 
without  authority,  if  tbe  award  dis- 
poses of  all  the  matters  referred  to, 
independently  of  the  verdict,  that 

girt  of  the  award  may  be  rejected, 
rice  V.  Popkin.  304 

Not  to  be  explained  by  coUateral  Stale- 
mint  of  Arbilralor. 

5,  An  arbitrator  delivered  with  his 
award  the  following  K'ritlen  state- 
ment: "  If  cither  party  should  de- 
sire to  have  the  grounds  upon  which 
I  have  proceeded  in  making  my 
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award,  they  are  as  follows,  &c." 
He  then  stated  his  grounds.  The 
award,  which  was  made  under  an 
order  of  nisi  prius,  directed  a  ver- 
dict for  the  plain  tiff  generally  in  an 
^ectmcnt  brought  to  recover  two 
distinct  closes,  and  the  written 
statement  shewed  that  he  was  en- 
titled to  one  of  them  only.  On 
application  to  amend  tbe  postea, 
so  as  to  confine  it  to  the  close  to 
which  the  plaint  iff*  was  entitled,  the 
Court  refused  to  correct  tbe  award 
by  the  arbitrator's  collateral  state- 
ment. Doe  V,  Cropper.  490 
6.  If  a  cause  is  referred  at  the  as- 
sizes, and  a  verdict  taken  for  the 
plaiiitifT,  with  power  to  the  arbi- 
trator to  certify  for  which  party 
the  verdict  is  to  be  entered,  he  may 
certify  after  the  assizes  are  over, 
although  no  order  of  nisi  prius  be 
obtained.    Tomei  t.  Hamkes.     248 

ARREST. 

1.  As  to  necessity  for  a  id.  fa.  when 
the  ca.  ta.  has  been  issued  more 
than  a  year.    See  Sciks  Facias,  1. 

S.  Of  person  by  wrong  name.  See 
Sheriff,  3. 


S,  Where  a  defendant,  taken  in  exe- 
cution, obtains  his  discharge  on  the 
ground  that  the  ca.  sa.  was  irre- 
gular, he  may  be  taken  again  under 
a  fresh  writ.  Collini  v.  Beaumont. 
363 
IVhere  the  Arreit  has  been  iilegal. 

4.  Where  a  party  is  illegally  arrested 
by  a  sherifTs  ofijcer  without  a  war- 
rant, detainers  lying  in  ihesherilTB 
office  have  no  operation  against 
him  whilst  he  is  in  such  illegal 
custody,  and  therefore  he  is  enti- 
tled to  his  discharge  against  all 
detainers,  but  he  is  not  privileged 
during  such  time  from  artest  on 
any  valid  warrant. 

A  sheriff's  officer  cannot  justify 
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an  arrest  made  without  a  warrant 
by  procuring  a  warrant  previously 
issued  to  another  sherifrs  ofRcer, 
but  not  executed,  to  be  delivered 
to  himself,  with  his  name  inserted, 
aAer  the  arrest. 

A  prisoner  who  has  been  illegally 
arrested,  is  entitled  to  his  discharge 
out  of  custody  on  the  detainer  of 
the  plaintiff,  although  there  has 
been  no  collusion  between  the  party 
making  the  arrest  and  the  plaintiff. 
CoUini  V.  Yaoau.  439 

5.  Liability  of  sheriff  for  not  arresting. 
See  RandeU  v.  Whebie.  602 

ARTICLES  OF  THE  PEACE. 

See  Husband  and  Wife. 

ASSIGNEE. 

Official.    See  Scire  Facias,  2. 
Interest  in  action  by  insolvent.     See 
Pleading^  VIL 

ASSUMPSIT. 

Consideration  for.  See  Guarantee^ 
2 — Voluntary  Payment. 

Indebitatus  assumpsit.  See  Garey  v. 
Pike.  427 

ATTORNEY. 
Acting  as  prochein  amy.     See  No^ 

TICE,  V.  1. 
Liability  of  deputy  town  clerk  to  pe- 
nalties  for   practising  at   quarter 
sessions.     See  Clerk  of  Peace. 

AUDITORS. 

Of  unions.  See  Poor  Law  Commis- 
sioners, I. 

AWARD. 

See  Arbitration. 


Not  evidence  of   reputation. 
Manor. 


See 


BAIL. 

Promise  to  indemnify  parly  to  bail- 
bond.     See  Frauds,  2. 


Effect  of  taking  bail-bond,  so  as  to 
charge  the  sheriff.  See  Sheriff,  3. 

What  time  sheriff  has  to  put  in  bail, 
after  neglecting  to  arrest.  RandtU 
V.  WhtbU  602 

BAILIFF. 
Of  liberty.     See  Liberty. 

BALLOT. 

Election  by.  See  Municipal  Cor- 
poration, III. 

BANK  OF  ENGLAND. 

When  justified  in  transferring  stock. 
See  Estoppel,  5. 

BANKRUPT. 
Actions  by. 

Bankrupt  partners.  See  Joint  Stock 

Company. 
Official  assignee  as  co-plaintiff.    See 

Scire  Facias,  2. 
Depositions    in    Bankruptcy.     See 

Evidence,  VI. 
Voluntary  payment,  what  is.     See 

Voluntary  Payment. 

BEER  HOUSES. 

See  Conviction. 

BILLS  OF  EXCHANGE. 

Agreement  or  bill  of  exchange.    See 

Agreement. 
Fraudulent  indorsement,  how  pleaded. 

See  Pleading,  I.  3. 
Special  plea  of  payment.   See  Plead- 

Interest  on.     See  Interest,  I. 
Where  more  than  5  per  cent,  taken. 
See  Usury. 

Notice  of  Dishonour. 

1.  The  following  is  not  a  sufficient 
notice  of  dishonour : — "  S.  &  Co. 
inform  defendant  that  J.  B,*s  ac- 
ceptance of  875/.  is  not  paid.  As 
indorser^  the  defendant  is  called 
upon  to  pay  the  money^  which  will 
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be  expected  immediately."  Strange 
V.  Price.  278 

Action  on  lost  Note. 

3.  It  is  no  answer  to  an  action  on  a 
promissory  note,  not  made  payable 
to  bearer  or  order,  that  when  the 
note  became  due  the  defendant  was 
ready  to  pay  on  the  note  being  pro- 
duced and  delivered  up  to  him,  and 
always  had  been  and  still  was  ready 
to  pay  on  the  production  of  the 
note.     Wain  v.  BmUy.  507 

Admissions  of  prior  Indorser. 

3,  In  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note, 
where  the  plea  alleged  that  the  note 
was  obtained  from  the  defendant 
by  fraud,  and  the  name  of  A,  (who 
had  indorsed  to  the  plaintiff)  had 
been  fraudulently  indorsed,  of  all 
which  the  plaintiff  had  notice: — 
Held,  that  the  defendant  was  not 
at  liberty  to  read  letters  of  A., 
written  whilst  he  was  holder  of  the 
note,  which  it  was  alleged  would 
have  implicated  plaintiff  in  the 
fraud,  for  no  evidence  had  been 
given  to  connect  plaintiff  with  A. 
or  to  shew  that  the  note  had  been 
indorsed  to  the  plaintiff  when  over- 
due.    PhUlips  v.  Cole.  288 

BONA  FIDES. 

How  a  transaction  against,  must  be 
pleaded.     See  Pleadiko,  I.  3. 

BOND. 

Of  trader,  under  1  &  2  Vict.  c.  110. 
See  Imprisonment. 

BOROUGH. 

Generally.  See  Municipal  Corpo- 
ration. 

Liability  of,  for  prisoners  confined  in 
county  gaol.    See  Gaol. 

BOROUGH  FUND. 
See  Municipal  Corporation,  IV. 


BOUNDARY. 
Of  manors.    See  Manor. 

BOUNDARY  ACT. 

Effect  of  dividing  parish.  See  Poor, 
III. 

BRIBERY. 

By  payment  of  rates.  See  Munici- 
pal Corporation,  II.  5. 

BROKER^of  Stock  Exchange. 

A  broker,  a  member  of  the  Stock 
Exchange,  has  an  implied  autho- 
rity to  act  according  to  its  rules, 
whether  his  employer  is  cognizant 
of  them  or  not. 

Where,  therefore,  such  broker 
having  entered  into  a  contract  for 
the  sale  of  stock,  which  was  not 
fulfilled  by  his  principal,  the  stock 
was  re-purchased  at  a  higher  price 
by  the  broker  of  the  vendee,  and 
the  selling  broker  paid  the  differ- 
ence and  the  commission  on  such 
repurchase,  he  may  recover  the 
amount  of  such  payment  by  shew- 
ing that  it  was  compulsory  upon 
him  by  the  rules  of  that  society, 
and  also  the  amount  of  his  own 
commission  on  the  original  sale. 
Sutton  V.  Tatham.  308 

BURGESS. 

Qualification  of.     See  Municipal 
Corporation,  II. 


BURGESS  ROLL. 

See  Municipal  Corporation,  II. 
Mandamus,  III.  %. 

CASE. 

Against  custom-house  officers.    Sc€f 
Customs,  III. 
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CEPI  CORPUS. 
Plea  of,  as  estoppel.    See  Estoppel, 

9 


CERTIFICATE. 

Of  arbitrator,  time  for  giving. 
Arbitration,  6. 


See 


CERTIORARI. 

To  remaoc  Orders  of  Tottm  Council. 

The  7  Will.  4  and  1  Vict.  c.  78,  s.  44, 
which  grants  a  certiorari  to  remove 
an  order  for  the  payment  of  money 
out  of  the  borough  fund,  is  retro- 
spective.    Reg.  V.  Bridgewater. 

558 

CHAIRMAN. 
Of  quarter  sessions.  See  Sessions,  2. 

CHANCERY. 

Jurisdiction  of,  over  copyholds.  See 
Copyhold,  2. 

CHURCH  RATE. 

Duff/  of  Churchwardens  to  furnish 
Estimates. 

Churchwardens  are  bound  to  supply 
estimates  to  the  parishioners  in 
vestry  of  the  probable  amount  re- 
quired for  a  church  rate. 

Therefore  where  a  local  act  sub- 
stituted a  special  vestry  for  the 
parishioners  at  large,  and  autho- 
rised them  to  make  church  rates, 
poor  rates  and  highway  rates,  and 
the  Court  of  Queen's  Bench  had 
issued  a  mandamus  to  the  select 
vestry  to  make  a  church  rate : — 
Held,  that  the  refusal  of  the  church- 
wardens to  supply  any  estimates 
was  a  sufficient  excuse  for  disobe- 
dience to  the  writ,  as  the  local  act 
contained  nothing  to  alter  the  ge- 
neral duties  of  the  churchwardens. 
Reg.  v.  Select  Vestry  of  St.  Afar- 
garefsy  Leicester,  5 1 0 


CHURCHWARDENS. 
See  Church  Rate. 

CLERK  OF  THE  PEACE. 

Where  the  town  clerks  of  a  borough 
always  es^ercised  the  office  of  clerk 
of  the  peace  by  themselves  or  de- 
puty, without  any  formal  appoint- 
ment thereto : — Held,  that  the  de- 
puty town  clerk  was  not  liable  to 
penalties  under  the  22  Geo.  2^  c.46, 
lor  practising  as  an  attorney  at  the 
borough  sessions,  without  proof  of 
his  having  acted  as  deputy  clerk 
of  the  peace.    Faulkner  v.  ChevelL 

262 

CODICIL. 

See  Devise. 

COMMISSIONERS. 

Of  paving  and  lighting  act.    See 
Notice,  V.  3. 

COMMONS,  HOUSE  OF. 
See  Parliament. 

COMPANY. 

See  Joint  Stock  Coscpany — Con- 
tract, 2. 

COMPENSATION. 

By  railway  company  to  landowner. 
See  Contract,  2. 

Construction  of  Compensation  Clause, 

1 .  A  railway  company's  act  required 
tenants  from  year  to  year  (among 
others)  to  deliver  up  possession  of 
their  lands,  if  required  by  the 
Company,  six  months  after  notice, 
whether  such  notice  was  given 
with  reference  to  the  time  of  the 
commencement  of  the  tenancy,  or 
not,  the  Company  compensating 
the  tenant  for  his  unexpired  term 
or  interest.  A  tenant  from  year 
to  year,  under  a  Christmas  holding, 
who,  on  a  reasonable  expectation 
that  Ins  landlord  would  not  put  an 
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end  to  the  tenancy,  had  made  im- 
provements on  his  land,  received, 
in  January,  notice  to  quit  in  six 
months,  and  at  the  Michaelmas 
following  possession  was  demanded 
by  the  Company.  The  Company 
then  finding  that  it  was  not  a  Mi- 
chaelmas holding,  told  the  tenant 
he  might  retain  possession  till 
Christmas.  The  tenant  remained 
in  possession  until  after  that  pe- 
riod : — Held,  that  as  he  held  over 
after  notice,  his  situation  was  the 
same  as  if  a  regular  landlord's  no- 
tice had  been  given,  and  that  he 
was  not  entitled  to  compensation. 
Jieg,  V.  London  and  Southampton 
Railway  Company,  243 

Under  Municipal  Corporation  Act. 
To  Totvn  Clerks. 

2.  Before  the  passing  of  the  Munici- 
pal Corporation  Act  (5&6  fFiU.^, 
c.  76),  the  common  clerk  of  a  bo- 
rough, under  the  terms  of  the  go- 
verning charter,  discharged  the 
duties  of  towp  clerk,  clerk  of  the 
peace  and  clerk  to  the  justices, 
and  possessed  the  power  of  ap- 
pointing a  deputy.  On  the  passing 
of  that  act  the  town  council  ap- 
pointed him  to  the  ofBce  of  town 
clerk,  but  he  refused  the  appoint- 
ment. On  appeal  to  the  Lords  of 
the  Treasury  for  compensation, 
their  lordships  awarded  him  com- 
pensation for  the  offices  of  clerk  of 
the  peace  and  clerk  to  the  justices, 
but  refused  to  award  any  for  the 
office  of  town  clerk,  to  which  he 
had  been  re-elected,  and  this  Court 
refused  to  issue  a  mandamus  to 
the  Lords  of  the  Treasury,  to  de- 
termine his  claim  to  compensation 
for  the  loss  of  that  office.  Reg. 
V.  Lords  of  the  Treasury.  369 

Jurisdiction  of  Lords  of  Treasury, 

3.  The  town  clerk  of  a  borough,  who 
had  been  re-appointed  under  the 
provisions  of  the  5  &  6  IVill.  4, 
c.  76,  and  was  afterwards  removed 


from  his  office  for  alleged  miscon- 
duct, on  refusal  by  the  town  coun- 
cil to  grant  him  compensation,  ap- 
pealed to  the  Lords  of  the  Trea- 
sury: their  lordships  decided  that, 
as  the  re-appointment  of  the  town 
clerk  had  been  made  bond  fide  ^  and 
not  with  the  intention  of  removing 
him  on  the  first  opportunity,  and 
as  the  cause  for  dismissal  appeared 
to  them  justifiable,  the  town  clerk 
was  not  entitled  to  compensation. 
A  mandamus  to  the  Lords  of  the 
Treasury,  to  hear  and  determine 
the  merits  of  the  appeal,  was  re- 
fused on  the  ground  that,  if  their 
lordships  had  jurisdiction  in  the 
matter,  they  had  already  exercised 
it,  and,  if  they  had  not  jurisdiction, 
a  mandamus  would  not  lie. 

Semble,  the  Lords  of  the  Trea- 
sury have  not  jurisdiction  to  de- 
cide whether  a  town  clerk  has  or 
has  not  been  properly  removed 
from  his  office. 
4.  A  refusal  by  the  town  clerk  to 
deliver  up  to  the  town  council  cer- 
tain corporation  documents  and 
the  corporation  seal,  and  an  oppo- 
sition by  him  to  a  petitfon  by  the 
council  to  obtain  the  appointment 
of  charity  trustees,  do  not  consti- 
tute sufficient  cause  to  warrant  his 
removal  from  an  office  held  during 
good  behaviour.  Nor  is  such  cause 
furnished  by  his  acting  in  concert 
with  another  person,  who  addressed 
abusive  language  to  an  alderman 
and  magistrate  of  the  borough,  in 
a  public  part  of  the  borough.  Reg. 
V.  Lords  of  the  Treasury,  498 

COMPETENCY. 

Of  interested  witness,  how  restored. 
See  Evidence,  X. 

CONDITION. 

See  Contract,  1. — Covenant,  3. 

CONDITIONAL  REVOCATION. 
See  Devise. 
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CONSIDERATION. 
For  a  guarantee.  See  Guarantee,  2. 

CONSTABLE. 

The  appointment  to  the  office  of  high 
constable  of  a  county  lies  in  the 
county  justices  at  large,  and  can- 
not be  exercised  at  petty  sessions, 
though  it  roay  at  quarter  sessions. 
Reg,  V.  fVatkinsott,  617 

CONSTRUCTION. 

Of  instrument,  whether  bill  of  ex- 
change or  agreement.  See  Agree- 
ment. 

Of  the  word  '*  wreck"  in  custom- 
house Acts.     See  Customs,  I. 

Of  contract.  See  Contract,  1,  and 
Garey  v.  Pike,  427. 

Of  covenant.     See  Covenant,  3. 

Of  indictment.    See  Criminal  Law. 

CONTRACT. 

When  binding  on  representatives. 
See  Executor,  2. 

Conditional, 

1.  The  plaintiff  sold  the  defendants 
a  mare  for  20/.,  on  condition  that 
if  she  should  prove  with  foal  the 
defendants  should  re-deliver  her 
on  payment  by  the  plaintiff  of  12/. 
The  defendants  accepted  the  mare ; 
but  refused  to  re-deliver  her,  on 
proving  with  foal,  for  12/.: — Held, 
in  an  action  for  not  re-delivering, 
that  the  contract  did  not  amount 
to  two  contracts,  one  of  sale  and 
the  other  of  re-sale,  but  was  one 
conditional  contract,  as  the  same 
thing  was  to  be  re-delivered  which 
had  been  accepted  by  the  defend- 
ants, and  that  their  acceptance  was 
sufficient  to  take  the  case  out  of 
the  17th  section  of  the  Statute  of 
Frauds.  WiUiams  v.  Burgesi,    422 

Legality  of, 

2.  A  declaration  in  covenant  stated 


that   by  agreement  between  the 

Iilaintiff,  Lord  H.  (a  peer  in  pir- 
iament),  and  certain  shareholders 
in  a  railway  company,  whose  inten- 
tion it  was  to  pass,  in  their  line, 
over  Lord  /f  .*s  lands,  it  was  agreed 
that  Lord  H,  should  withdraw  his 
opposition  to  the  bill,  then  before 
Parliament,  for  establishing  a  cer- 
tain line ;  that  the  defendants  would 
endeavour  to  deviate  the  line  pro- 
posed in  the  plan  deposited  for  the 
purposes  of  the  act;  that  the  de- 
fendants should,  within  six  months 
afler  the  act  passed,  pay  plaintiff 
5000/.,  and  exclusive  of  the  further 
compensation  to  be  paid  him  in  the 
event  of  the  deviated  line  not  being 
adopted :  — Held,  by  the  Court  of 
Queen*s  Bench,  that  the  agreement 
was  not  vacated  by  the  defendants 
abandoning  the  deviated  line  for 
another  line  which  entirely  avoided 
the  plaintiff's  property;  but  that 
the  agreement  was  illegal,  as  it  had 
been  concealed  from  parliament. 

In  the  Exchequer  Chamber  the 
judgment  of  the  Court  of  Queen's 
Bench  on  the  latter  point  was  re- 
versed, on  the  ground  that  it  did 
not  appear  that  at  the  time  of 
entering  into  the  agreement  there 
was  any  intention  to  conceal  it. 

Qu(ere,  whether  such  intention 
would  have  vitiated  the  agreement. 

Held  also,  that  the  agreement 
was  not  void  because  it  had  been 
concealed  from  other  owners  of 
land  over  which  the  railroad  was 
to  pass,  or  because  the  plaintiff 
was  a  peer  of  parliament.  Lord 
Howden  v.  Simpson.  714 

CONVICTION. 

Bad  for  Duplicity. 

A  conviction  under  11  Geo.  4  and  1 
Will.  4,  c.  64,  and  4  &  5  mU.  4, 
c.  85,  for  keeping  a  house  open 
for  the  sale  of  beer,  and  selling 
beer,  and  suffering  it  to  be  drunk 
on  the  premisesi  at  a  time  of  day 
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prohibited  by  an  order  of  justices, 
and  fining  the  party  charged  in  a 
single  penalty  for  *<  the  offence 
aforesaid/*  is  bad,  as  it  charges 
three  distinct  offences.  Ncamum  v. 
Bendyshe.  340 

COPYHOLD. 

1.  Reasonable  fine.     See  Fine. 

Admittance  to.  where  person  nominaied 
to  convey  by  Court  of  Chancery. 

2,  When  a  party,  claiming  to  be  heir- 
at-law  of  the  last  cestui  que  trust 
of  a  copyhold  estate,  petitioned 
the  Court  of  Chancery,  under  11 
Geo.  4  and  1  fTtll.  4,  c.  60,  who 
referred  it  to  the  Master  to  ascer- 
tain whether  there  was  any  heir- 
at-law  of  the  last  trustee,  and  on 
the  Master's  report  made  an  order 
stating  that  there  was  no  such  heir, 
and  appointing  A.  G.  to  convey  or 
surrender  the  legal  estate  to  the 
petitioner,  the  Court  of  Queen*s 
Bench  refused  to  interfere  by  man- 
damus to  compel  the  lord  of  the 
manor  to  accept  a  surrender  from 
R»  G.f  as  the  Court  of  Chancery 
had  full  jurisdiction,  and  was  a 
fitter  tribunal  to  investigate  the 
matter. 

The  person  appointed  by  the 
Court  of  Chancery  to  convey  in- 
stead of  the  heir,  under  sect.  8, 
does  not  take  the  complete  legal 
estate ;  per  Patteson  J. 

Queerer  whether  copyholds  are 
included  in  the  1 1  Geo.  4  and  1 
Will.  4,  c.  60.    Reg.  v.  Pitt.     385 

CORPORATION. 

See  Municipal  Corporation. 

COSTS. 

Under  Interpleader  Act.  . 

An  issue  was  directed,  under  the  In- 
terpleader Act,  between  the  claim- 
ant and  execution  creditor,  the 
costs  of  the  issue  to  abide  the  or- 
der of  the  Court.    The  claimant 


claimed  the  whole  of  the  goods 
seized,  but  proved  his  right  to  part 
only  :-^Heid,  that  he  was  entitled, 
notwithstanding,  to  the  ffeneral 
costs  of  the  issue,  as  if  he  had 
been  plaintiff  in  trover,  and  also 
to  the  costs  of  the  original  and 
subsequent  application  to  the  Court. 
Staley  v.  Bedwell.  309 

COVENANT. 

1.  For  re-entry.   See  Ejectment,  2. 

Independent  Covenant. 

2.  On  an  agreement  for  the  sale  of 
lands,  the  defendant  covenanted  to 
pay  the  purchase- money  on  a  day 
certain,  for  and  as  the  considera- 
tion of  such  sale   and  purchase, 

.with  interest  from  a  day  certain 
to  the  time  of  **  the  completion  of 
the  purchase:'' — Held,  an  inde- 
pendent covenant.  Mattock  v. 
Kinglake.  343 

COUNTY. 

Right  to  recover  costs  of  maintaining 
borough  prisoners  from  borough. 
See  Gaols. 

Appointment  of  high  constable.  See 
Constable. 

CRIMINAL  LAW. 

See  Conviction. 

Indictment  for  False  Pretences. 

An  indictment  on  7  &  8  Geo.  4,  c.  29, 
s.  53,  stated  that  the  prisoner,  con- 
triving &c.  to  cheat  A.  B.,  falsely 
pretended  to  A.  B.  that  he  was  a 
captain  in  the  East  India  Compa- 
ny's service,  and  that  a  certain 
promissory  note,  which  he  then 
delivered  to  A.  B.,  was  a  valuable 
security  for  21/.,  by  means  of 
which  false  pretences  he  firaudu- 
lently  obtained  from  A.  B.  8/.15«., 
whereas  the  prisoner  was  not  a 
captain  &c.,  and  the  note  was  not 
a  valuable  security,  &c. — Held,  as 
it  did  not  appear  but  that  the  note 
was  the  prisoner's  own  promissory 


752 


INDEX. 


note,  or  that  he  knew  it  to  be 
'  worthless^  there  was  no  sufficient 
false  pretence  in  that  respect^  and, 
as  the  two  pretences  were  to  be 
taken  together,  that  the  indictment 
was  bad,  and  judgment  given  upon 
it  was  reversed  in  error.  Wkkham 
▼•  Regmam.  S33 

CUSTOMS. 

I.  Duties  an  Wrtck. 

By  8  &  4  Wm.  4,  c.  52,  s.  50,  "  all  fo- 
reign  goods,  derelict,  jetsam,  flot- 
sam, and  wrecks  brought  or  coming 
into  the  United  Kmgdom,'*  are 
subject  to  the  same  duties  as  im- 
ported goods  of  the  like  kind,  pro- 
vided ^  that  all  such  goods  as  can- 
not be  sold  for  the  amount  of  duty 
.  due  thereon  shall  be  delivered  over 
to  the  lord  of  the  manor,  or  other 
person  entitled  to  receive  the  same, 
and  shall  be  deemed  to  be  unenu- 
merated  goods,  and  be  charged  with 
duty  accordingly:*' — Held, that  the 
word  <'  wreck'*  was  not  to  be  con- 
strued in  the  limited  sense  of  goods 
forfeited  for  want  of  due  claim  by 
the  owner ;  and  that  foreign  goods 
which,  after  they  had  been  import- 
ed into  this  country,  warehoused 
and  entered  for  exportation  to  Ant- 
werp, had  been  re-shipped  and 
consigned  thither,  and,  the  ship 
having  gone  to  pieces  at  the  com- 
mencement of  the  voyage,  were 
thrown  on  the  English  coast,  were 
"  wreck"  within  the  meaning  of  the 
clause,  although  claimed  within  a 
year  and  a  day  by  the  owner ;  and 
that  as  they  could  not  be  sold  for 
the  amount  of  duty  payable  there- 
on, they  were  also  within  the  pro- 
viso, and  not  liable  to  any  higher 
duty  than  that  on  unenumerated 
goods.     Barry  v.  Amaud.        635 

II.  LiabiUiy  of  Custom-house  Officers 
to  Action  for  taking  Goods  from 
person  without  demand. 

Where  a  custom-house  officer  took 


by  force,  from  under  the  ann  of  a 
passenger  landing  from  a  vessel,  a 
portfolio  containing  school-draw- 
ings, without  making  any  previous 
demiuid : — Held,  that,  as  drawii^s 
which  had  not  paid  duty  were  lia- 
ble to  forfeiture,  under  3  &4tWilL4, 
c.  56,  the  officer  was  not  liable  in 
trespass  de  bonis  asportatis,  but, 
per  Lord  Denman  C.  J.,  he  would 
be  liable  in  an  action  of  trespass 
to  the  person,  unless  some  attempt 
were  made  to  conceal  the  goods. 
De  Gondouin  v.  Lewis,  28^ 

III.  fVho  are  Custom-house  Officers. 

By  3  &  4  wm.  4,  c.  51,  s.  2,  her  ma- 
jesty may  appoint  commissioners 
for  managing  and  collecting  the 
customs :  by  sect.  6  these  commis- 
sioners may  appoint  persons  to  ex- 
ecute the  duties  of  the  several  of- 
fices necessary  to  such  management 
and  collection,  under  the  controul 
of  the  commissioners ;  and  by  sect 
7  every  person  so  employed  on  any 
duty  or  service  is  to  be  deemed 
the  officer  of  the  customs  for  that 
duty  or  service.  The  defendant 
was  employed  under  the  above  act 
and  3  &  4  WiU.  4,  c.  52.  s.  18,  his 
duty  being  to  collect  the  duty  on 
any  soods  for  which  any  entry 
should  be  tendered,  and  upon  pay- 
ment of  the  duty  to  sign  a  bul  of 
entr}'  as  a  receipt,  the  same  being 
a  warrant  for  delivery  of  the  goods 
from  the  proper  officer: — Held, 
I,  That  defendant,  as  such  collec- 
tor, filled  a  ministerial  office ;  that 
he  was  a  substantive  officer  of  the 
crown,  and  not  merely  the  servant 
of  the  commissioners :  2,  That  he 
was  liable  in  Case  for  refusing  to 
sign  such  biU  of  entry  for  a  person 
who  had  tendered  the  duty  payable 
on  his  goods.  •  Barry  ▼•  Amaud, 

639 

DEMISE. 

In  ejectment.    See  Ejectment,  1. 


DEMURRER. 

Judgment  by  default  for  not  joiniDg 
ID,  not  &ul.   See  Wbit  of  Rioht. 

DEPOSITIONS. 

In  bankruptcy,  admissibility  of.    See 
Evidence,  VI. 

DEPUTY  CLERK  OF  PEACE. 
Liability  for  practisiog  at  aeuions. 
See  Clskk  or  the  Peace. 

DETAINER. 
See  Akrest,  4. 

DEVISE. 
Daitt  on  erroneous  AuMiption  of 


Where  a  testatrix  by  ber  will  devised 
all  her  estate  to  L.  E.  for  life,  and 
to  his  sons  and  daughters  Bucces- 
■ively,  in  strict  tail,  and  £.  E.  and 
hia  only  son  died  in  the  lifetime  of 
the  testatrix,  but  he  left  a  daughter, 
E,  E,,  of  whose  birth  she  knew 
nothing,  and  she  thereupon  made 
a  codicil,  in  which  she  recited  her 
former  wilt,  and  that  L.  E.  had 
died  without  leaving  an^  issue,  and 
then  devised  over: — Held,  that  as 
this  codicil  was  made  in  ignorance 
of  the  existence  of  E.  E.,  it  was 
onlya  conditional  revocation.  Some 
lime  after  making  the  codicil,  the 
testatrix  was  made  acquainted  with 
the  existence  of  E.  £.,  but  made 
no  further  testamentary  disposi- 
tion :— Held,  that  this  did  not  set 
up  the  codicil,  as  the  testatrix, 
alter  knowledge  of  the  facts,  bad 
not  republished  it  according  to  the 
Statute  of  Frauds.  Doe  v,  Evant. 
878 
DIRECTORS. 
See  Joint  Siock  Coupaht. 

DISTRESS. 
Ratificatum  of  Dittresi  by  Executor. 
Where  a  distress  was  made  by  com- 
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mand  and  in  the  name  of  a  land- 
lord, but  be  died  before  the  distress 
was  actually  made: — Held,  that 
the  bailiff  might  make  cognizance 
as  the  bailiffof  his  executrix,  under 
SZ  Ben.  S,  c.  97,  who  ratified  the 
distress,  although  before  probate. 
Whitehead  v.  Taykr.  S67 

DUPLICITY. 

See  CoNTtcTiotr. 


DUTIES. 
On  wreck.    See  Cdstous,  I. 

EASEMENT. 
Twenty  years*  enjoyment  o£     See 
Limitations. 

ECCLESIASTICAL  COURT. 
See  Frohibiiioh. 

EJECTMENT. 

Judgment  recovered  in,  an  estoppel 

to  plea  of  Ub.  ten.  in  action  for 

mesne  piofits.  See  Estoppel,  1. 1. 

Day  of  Demiie, 

1.  A  demise  in  ejectment,  laid  on  a 
day  on  wbicb  the  forfeiture  of  a 
lease  was  incurred,  to  commence 
from  two  days  previonS)  is  good. 
Doe  V.  mib.  896 

Stmf  o/"  Proeeedingi. 

2.  Courts  of  common  law  have  no 
jurisdiction  to  stay  proceedings  in 
ejectment  brought  on  a  clause  of 
re-entry  for  breach  of  covenant  to 
repair.    Doe  A.  Magiea  v.  Aiy. 

SOS 
ELECTION. 


Of  high  constable.    See  Corstasle, 

ERROR. 

From  the  Court  of  Common  Pleas  at 

Lancaster  to  the  Queen's  Bencby 
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and  afterwards  to  the  Exchequer 
Chamber.  Nalni  v.  Rishton,    706 

ESCAPE. 

See  Liberty. 

ESTATE. 
On  lives.     See  Fine. 

ESTOPPEL. 

I.  0/ Record. 

Judgment  m  Ejectment  for  Proof  of 

Title, 
!•  In  trespass  for  mesne  profits  by 
John  Doe^  the  declaration  (of  1837) 
laid  an  expulsion  the  10th  July, 
1826,  contmued  to  the  commence- 
ment of  the  suit.  Pleas :  1 .  denial 
of  plaintiff's  possession;  2.  liberum 
teneroentum.  Replication,  by  way 
of  estoppel,  that  ejectment  had  been 
brouffht  for  the  same  premises  on 
two  demises  to  the  plaintiff,  one  of 
the  10th  July,  1826^  for  fourteen 
years,  the  other  of  the  2'6th  De- 
cember, 1831,  for  seven  years,  with 
a  single  ouster  on  the  27th  Decem- 
ber^ 1831,  and  that  after  plea  of 
not  guilty  the  terms  were  recovered 
by  judgment.  Rejoinder,  that  a 
writ  of  error  on  the  judgment  was 
pending  in  the  House  of  liords : — 
Held,  tnat  the  replication  was  good 
by  way  of  estoppel,  and  that  its 
eflfect  was  not  avoided  by  the  re- 
joinder.    Doe  V.  }Vright.  672 

Of  Sheriff^ 8  Returfi,  in  Action  agaitut 
Bailiff  of  Liberty, 

2.  To  a  declaration  against  the  bailiff 
of  a  liberty,  alleging  an  arrest  un- 
der a  mandate  and  an  escape,  a 
plea  against  the  further  mainte- 
nance of  the  action  that  after  the 
commencement  of  the  suit  the  she- 
riff had  returned  cepi  corpus, 
pleaded  by  way  of  estoppel,  was 
held  ill.     Jackson  v.  Hill,  455 

II.  In  Pais, 
Of  tenant  to  dispute  landlord's  title. 
See  Landlord  and  Tenant,  II.  2. 


By  Conduct  of  Party. 

3.  Where  the  plaintiff,  who  was  owner 
of  the  goodwill  and  fixtures  of  a 
public-house,  allowed  A,  B.  to  re- 
present himself  as  such  to  the  land- 
lords, and  the  latter  thereupon  let 
the  public-house  to  A,  B,,  and 
A.  B.  sold  the  lease  and  fixtures 
to  the  defendant,  who  was  informed 
by  the  landlords  that  A.  B.  was 
their  tenant : — Held,  that  the  plain- 
tiff had  estopped  himself  from  re- 
covering the  fixtures  from  the  de- 
fendant, who  had  purchased  bond 
fide.     Gregg  v.  WeUs,  296 

4.  The  defendant  had  brought  two 
separate  actions  of  trover  for  a  dog 
at  the  same  assizes  against  A,  and 
B. ;  in  the  action  agamst  A,  he  re- 
covered a  verdict  for  50/^,  to  be 
reduced  to  It.  by  consent,  on  A, 
giving  up  the  dog;  in  the  action 
against  B.,  B.  obtained  a  verdict. 
At  the  trial  of  these  actions  the  dog 
was  in  the  possession  of  B,  A  few 
days  after  the  trials,  B,  gave  the 
dog  in  question  to  A,  for  the  pur- 
pose of  delivering  it  up  to  the  de- 
fendant, with  li.  damages.  A.  ac- 
cordingly gave  up  the  dog,  and  at 
the  same  time  B/s  attorney  gave 
the  defendant  notice  that  the  dog 
belonged  to  B.  and  demanded  pos- 
session; the  defendant  refused: — 
Held,  on  trover  aflerw^ards  brought 
by  B.  for  the  dog,  that  B.  had  not 
estopped  himself  from  recovering 
by  enabling  A,  to  give  possession 
of  the  dog  to  the  defendant.  San- 
dys V.  Hodgson,  435 

By  Principal  ratifying  Acts  of  Agent, 

5.  Case  against  the  Bank  of  England 
for  not  transferring,  according  to 
18  Geo.  2,  c.  9,  s.  31,  a  share  of 
consolidated  annuities,  the  property 
of  the  plaintiff's  testatrix.  Pleas: 
1.  not  guilty;  and  2.  that  testatrix 
was  not  possessed.  At  the  trial  it 
appeared  that  the  testatrix  for 
many  years  before  her  death  was 
very  old  and  infinoi  and  when  she 
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received  her  dividends  was  accom- 
panied by  her  nephew,  who  was  a 
clerk  in  the  bank.  He  asked  for 
the  amount,  she  signed  receipts 
both  in  the  dividend  warrants  and 
in  the  bank  books.  It  appeared 
probable  that  he  had  paid  her  from 
time  to  time  the  dividends  on  her 
whole  stock ;  but  be  had  at  inter- 
vals taken  another  woman  to  the 
bank,  who  personated  testatrix,  and 
forged  her  signature  to  several 
transfers. 

At  the  trial  the  jury  found  that 
the  testatrix  was  not  proved  to 
have  had  knowledge  of  the  trans- 
fers, but  that  she  had  the  means  of 
knowledge ;  that  she  was  guilty  of 
gross  negligence  in  leading  the 
bank  to  believe  that  she  sanctioned 
the  transfers:  and  that  the  bank 
was  not  guilty  of  negligence  in 
transferring  without  ascertaining 
her  identity  more  fully: — Held, 
that  the  facts  found  constituted  an 
answer  to  the  action,  and  were 
available  under  the  pleadings. 
Coles  V.  Bank  of  England.         521 

EVIDENCE. 
I.  Admissions. 

Admissions  of  prior  indorser,  when 
evidence  against  indorsee.  See 
Bills  of  Exchange,  3. 

II.  Account  stated. 
Of  an  account  stated.     See  Account 

STATED. 

III.  Atoard, 

Inadmissibility  of,  to  explain  award. 

See  Arbitration,  5. 
Award  not  evidence  of  reputation. 

See  Manor. 

IV.  Boundary. 

Of  boundaries  of  manors.  See  Ma- 
nor. 

V.  Company. 

Against  directors  of  company.  See 
Joint  Stock  Company. 

VI.  Depositions  in  Bankruptcy. 

Depositions    made    by    a    witness 


sent  by  the  petitioning  creditor  to 
prove  an  act  of  bankruptcy  before 
the  commissioners,  are  admissible 
in  evidence  against  the  petitioning 
creditor  in  any  subsequent  action 
against  him,  although  the  witness 
is  still  living.     Gardner  v.  Moult. 

403 

VII.  Merchants'  Letter  Booh. 

The  plaintiff  had  given  notice  to 
the  defendant  to  produce  certain 
letters  written  by  the  defendant  to 
the  defendant's  partner  in  New 
South  Wales,  and  had  called  upon 
him  to  admit  an  extract  from  a  let- 
ter book  kept  by  the  defendant, 
describing  it.  A  judge  made  an 
order  on  the  defendant  to  make 
the  admissions  contained  in  the 
notice,  and  the  defendant  consented 
to  produce  the  letter  book  at  the 
trial : — Held,  that  the  letters  con- 
tained in  the  letter  book  were  se- 
condary evidence  of  those  described 
in  the  notice  to  produce,  although 
no  proof  was  given  that  the  letters 
had  been  actu^ly  sent.  Held  also, 
that  the  defendant  was  not  entitled 
to  read  other  letters  contained  in 
the  letter  book. 

The  notice  to  produce  was  served 
three  days  before  the  trial: — ^Held, 
that  as  the  letters  must  be  presumed 
to  have  been  Sent  back  from  New 
South  Wales,  it  was  sufficient  to 
let  in  secondary  evidence. 

The  fact  of  copies  of  letters  be- 
ing kept  in  a  merchant's  letter 
book,  is  evidence  against  the  party 
of  the  letters  havmg  been  sent. 
Sturge  v.  Buchanan.  57 S 

VIII.  Minutes  of  Court  of  Sexoers. 

To  prove  the  liability  of  the  de- 
fendant to  repair  a  sea  wall  ratione 
tenurcPf  minutes  of  the  court  of 
sewers,  commencing  seventy  years 
back,  containing  orders  on  the  then 
holders  of  the  estate  to  repair  the 
wall  in  question,  were  held  admis- 
sible.   Reg.  v.  Leigh,  S57 
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IX.  Agmmt  Sheriffs, 
See  Sheriff. 

X.  Competency  of  Witness ^  how 
restored. 

Although  the  ohjection  to  the  compe- 
tency of  a  witness  (such  as  an 
accommodation  drawer  of  a  bill) 
appears  on  the  record,  his  compe- 
tency is  restored  by  his  statement 
that  he  has  a  release  without  pro- 
ducing it.     Lunniss  v.  Row.      538 

XI.  Onus  of  Proof, 
See  Garey  v.  Pike.    427 

EXAMINATION. 

On  which  order  of  removal  made. 
See  PooR»  II. 

EXCHEQUER  CHAMBER. 

Error  firom  the  Common  Pleas,  Lan- 
caster.   Nesbit  V.  Rishton,        706 

EXECUTION. 

Taking  defendant  in,  a  second  Ume. 
See  Arr£st,  S, 

EXECUTOR. 

1.  Power  to  ratify  distress  before 
probate.    See  Distress. 

Contract  binding  on  Executor, 

2,  A  contract  to  supply  A.  from  50  to 
100  tons  of  blocks  of  slate,  of  cer- 
tain dimensions,  monthly,  and  also 
from  100  to  IdO  tons  of  blocks  of 
other  dimensions,  monthly,  and  any 
further  quantity  that  he  might  re- 
quire, not  exceeding  200  tons  per 
month,  the  contract  to  be  in  force 
to  a  certain  time,  unless  previously 
cancelled  by  mutual  consent,  is  a 
contract  binding  on  bis  administra- 
tor.    Wentworth  v.  Cock.         251 


EXPENSES. 
Of  witnesses.    See  Witness,  2. 


FALSE  PRETENCES. 
See  Criminal  Law. 

FEES. 

Of  clerk  to  Petty  Bag  Office.    See 

Witness,  2. 

FINE. 

An  estate  was  granted  by  the  lord  of 
a  manor  to  fourteen  charity  trus- 
tees, and  by  a  decree  in  Chancery 
new  trustees  were  directed  to  be 
successively  appointed  by  the  lord, 
subject  to  the  approbation  of  a 
master  in  Chancery,  and  whenever 
nine  lives  should  have  dropped,  nine 
new  ones  were  to  be  in  like  manner 
nominated.  The  lord  claimed  dou- 
ble the  admitted  yearly  value  on 
the  first  life,  half  of  that  sum  on 
the  second  life,  half  of  the  last 
amount  on  the  third,  and  so  on  in 
a  descending  series : — Held,  that  a 
fine  calculated  on  this  principle, 
was  a  reasonable  fine,  and  that  ii 
was  not  competent  to  the  defend- 
ant to  shew  that  it  would  be  un- 
reasonable, from  the  lord's  privilege 
of  naming  the  lives,  and  the  proba- 
bility for  that  reason,  and  on  ac- 
count of  the  necessity  of  charity 
trustees  being  persons  of  mature 
age,  that  the  uves  would  fall  more 
frequently  than  if  they  were  nomi- 
nated by  the  trustees. 

Qucere,  however,  whether  the 
fine  ought  to  be  reduced  on  the 
ground  that  the  renewal  was  to  be 
not  on  the  dropping  of  nine  speci- 
fied lives,  but  on  the  dropping  of 
nine  out  of  fourteen  specified  hves, 
and  would  therefore  occur  sooner. 
Wilson  V,  Hoare,  659 

FORFEITURE. 

Of  lease.     See  Ejectment,  1,  2. 
By  denial   of  landlord's  title.    See 
Landlord  and  Tenant^  II. 

FORGERY. 

Transfer  of  stock  by.  See  Estop- 
pel, 5. 


FRAUD. 

In  indorMment  of  bill  of  exchange, 

bow  to  be  pleaded.     See  Plead- 


FRAUDS  (STATUTE  OF). 
Acceptance  within  statute  of.    See 
COKTRACT,  1. 

Partd  Wtater  of  Part  cf  Contract. 

1 .  In  a  written  contract  within  section 
17  of  the  Statute  of  Frauds,  to 
deliver,  on  a  certain  day,  goods  of 
a  fluctuating  value,  to  be  paid  for 
by  bill  at  three  months  from  deli- 
very, the  time  of  delivery  is  of  the 
essence  of  the  contract,  and  any 
agreement  to  substitute  another 
day  must  be  in  writing,  Slead  v. 
Daaber.  447 

Promise  to  indemnify. 

2.  Where  the  defendant,  an  attorney, 
requested  the  plaintiflfto  execute  a 
bail-bond  to  the  sheriff  for  a  client 
of  the  defendant,  and  promised  to 
indemnify: — Held,  that  it  was  a 
promise  to  answer  for  the  debt  or 
default  of  another,  within  the  4th 
section  of  the  Statute  of  Frauds. 
Green  v.  CrttgvxU.  430 

Griraiing  Crops. 

3.  A  contract,  by  which  the  defend- 
ant was  to  give  45t,  for  crops  of 
growing  corn  and  potatoes,  and  the 
stubble  afterwards  and  whatever 
lay  grass  was  in  the  fields,  the 
defendant  to  harvest  the  corn  and 
dig  the  potatoes,  and  the  plaintiff 
to  have  the  liberty  of  turning  his 
own  cattle  on,  and  to  pay  the  tithe, 
— is  not  a  contract  lor  the  sale  of 
an  interest  in  land ;  for  the  grow- 
ing crops  are  mere  chattels,  and 
with  regard  to  the  grass,  as  the 
plaintiff  did  not  part  with  his  pos- 
session of  the  soil,  the  contract  was 
to  be  construed  aa  an  agistment  of 


the  defendant's  cattle  by  the  plain- 
tiff.    Jonet  V.  J&rt.  594 

GAOLS. 

lAability  of  fiorot^A  to  Cmtnty  Oaol. 

Under  5  &  S  WilL  4,  c.  76,  ■.  114, 
the  treaaurer  of  a  county  may  tnake 
an  order  upon  the  council  of  a  bo- 
rough, having  a  separate  Court  of 
Quarter  Sessions,  for  the  costs 
arising  out  of  the  punishment  and 
maintenance  of  offenders  commit- 
ted for  trial  to  the  county  aasisea 
from  the  borough : — Held,  that  this 
applied  to  prisoners  committed  to 
the  borough  gaol  before  trial,  and, 
after  trial  at  the  assizes,  committed 
to  the  county  prison  in  execution  of 
their  sentences,  and  that  the  coun- 
cil was  liable  although  there  was 
00  contract  in  force  under  5  Geo.  4, 
c.  85,  between  the  county  and  bo- 
rough justices,  for  the  nuuotenance 
of  such  prisoners. 

Held  also,  that  the  council  waa 
liable  not  only  for  the  eifpenses  of 
the  food,  clothing  and  punishment 
of  such  prisoners,  but  for  a  pro- 
portionate share  of  the  general  ex- 
penses of  the  county  gaol.  Reg. 
V.  Johnson.  610 

GENERAL  ISSUE. 
By  statute.    See  Pleadino,  H. 

GOODS.  WARES,  &c. 
See  Frauds,  3. 

GROWING  CROPS. 
See  Fbadds,  8. 

GUARANTEE. 

See  Frauds,  %. 

Interest  on.     See  Iktirbst,  £. 

Continuance  of,  when  given  to  a  Part- 

1.  Where  the  defendant  crave  the  fol- 
lowing guarantee:   "Heaars,  M. 
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&  /).,  My  son,  G.  /).,  is  desirous 
of  commencing  *  business  in  your 
way,  and  wants  the  usual  credit  for 
four  or  six  months.  If  you  think 
well  to  supply  him  I  will  be  an- 
swerable for  the  amount  of  100/.:" 
— Held,  that  this  was  not  a  guaran- 
tee binding  on  the  defendant  after 
a  change  in  the  firm  of  M.  &  D. 
Dry  V.  Dapy.  249 

VaUd  Cofuideratum  for. 

2.  Assumpsit  on  a  guarantee  by  de- 
fendant to  see  paid  certain  accept- 
ances of  Messrs  L.,  in  considera- 
tion of  plaintiflTs  giving  up,  at 
defendant's  request,  a  previous 
guarantee  by  him  to  pay  plaintiff 
10,000^  for  Messrs.  L.  The  gua- 
rantee given  up  was  as  follows : — 
**  In  consideration  of  your  being  in 
advance  to  Messrs.  Z.  in  the  sum 
of  10,000/.  for  the  purchase  of  cot- 
ton, I  hereby  give  you  my  guaran- 
tee for  that  amount  in  their  be- 
half:"— Held,  that  it  was  not  clear 
that  this  guarantee  was  invalid,  so 
as  to  be  worthless  as  a  pecuniary 
consideration,  for  it  might  be  con- 
strued to  relate  to  prospective  ad- 
vances, but  that  at  all  events,  as 
the  plaintiff  had  been  induced  at  the 
defendant's  request  to  part  with  it, 
the  relinquishment  of  it  was  a  good 
consideration  for  the  subsequent 
guarantee.    Haigk  v.  Brooks*    477 

HEIR. 

To  copyholds  substituted  by]  Court 
of  Chancery.    See  Copyhold,  2. 

HIGH  CONSTABLE. 
Appointment  of.    See  Constable. 

HIGHWAY. 
See  Railway  Company,  2. 

HOUSE  OF  COMMONS. 

See  Parliament. 


HUSBAND  AND  WIFE. 

Liability  ofHudnind^  after  Separatum. 

Where  a  husband^  separated  from  his 
wife,  by  his  violent  conduct  ren- 
ders it  necessary  for  her  to  exhibit 
articles  of  tlie  peace  against  him, 
he  is  liable  for  Uie  expenses  there- 
by incurred,  although  be  allows  her 
a  separate  maintenance.  Turner  v. 
Rooks.  i9i 

ILLEGALITY. 

Of  contract.    See  Contract,  3. 

IMPRISONMENT. 

Render  of  Defendant  voho  has  given 
Bond  to  pay  Debt. 

A  trader  who  has  entered  into  a  bond 
with  sureties,  under  1  &  2  Vict. 
c.  110,  s.  8,  to  pay  the  amount  of 
debt  and  costs  which  may  be  reco- 
vered against  him,  or  to  render 
himself,  may  be  rendered  by  his 
sureties  before  judgment  Oipston 
V.  Coates.  485 

INDEBITATUS  ASSUMPSIT. 
See  Garey  v.  Pike.     427 

INDICTMENT. 
See  Criminal  Law. 

INSOLVENT. 

Plea  of  insolvency  of  plaintiff.  See 
Pleading,  VII. 

INTEREST. 

I.  On  Bills  of  Exchange. 

1,  The  following  promissory  note, 
the  consideration  for  which  did  not 
appear^  was  held  to  carry  interest 
from  its  date : — 

"  July,  1808.  I  promise  for  my- 
self and  my  executors  to  pay  A.  B, 
(or  her  executors),  one  year  after 
my  death,  300/.  with  legal  inte- 
rest.    Bjoffey  v.  GreenweU.        S65 

II.  On  Indemnity  Bond. 

2.  Where  the  defendant  conveyed  an 
estate  to  plaintiff  with  a  covenant 
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for  quiet  enjoyment,  and  also  gave 
an  indemnity  bond  with  sureties 
against  **  all  costs,  claims,  de- 
mands, damages  and  expenses 
whatsoever,"  the  plaintiff  having 
been  obliged  to  pay  divers  sums 
for  arrears  of  an  annuity  charged 
on  the  estate,  sued  the  defendant 
on  the  bond  to  recover  them  back 
with  interest ;  the  jury  found  that 
the  plaintiff  had  been  negligent  in 
not  suing  the  sureties  on  the  bond 
at  the  time  the  payments  were 
made  :  —  Held,  that  this  finding 
prevented  the  plaintiff  from  reco- 
vering the  interest.  Anderton  v. 
Arrotasmith,  408 

in.  Above  Five  per  cent. 
See  Usury. 

INTERPLEADER  RULE. 
Costs  under.     See  Costs. 

IRREGULARITY. 

Effect  of  taking  defendant  in  execu- 
tion on  an  irregular  ca,  sa.  See 
Arrest,  3. 

JEOFAILS. 

Bad  plea  of  payment  not  cured  by 
verdict.     See  Pleading,  IV.  2. 

JOINDER  OF  PARTIES. 

See  Joint  Stock  Company — Scire 
Facias,  i» 

JOINT  STOCK  COMPANY. 

A  Bankrupt  Director  must  be  joined  as 

Plamtif. 

In  assumpsit  by  the  directors  of  a 
joint  stock  company,  constituted 
by  deed,  the  deed  must  be  pro- 
duced, to  shew  who  are  directors ; 
and  it  is  noc  sufficient  to  shew  that 
the  plaintiffs  are  the  persons  acting 
as  directors.  A  director  who  has 
become  bankrupt  must  neverthe- 

VOL.  II, 


less  be  joined  as  plaintiff,  even  al- 
though he  has  ceased  to  act,  unless 
it  be  shewn  that  he  has  vacated  his 
office.     Phelps  v.  Lyk.  314 

JUDGMENT. 
Signingjudgment  for  frivolous  plea. 

See  P  LEADING,  IX. 

When  not  final.   See  Writ  op  Right. 

JUDGMENT  RECOVERED. 

Plea  of,  an  estoppel,  though  writ  of 
error  pending.  See  Estoppel,  1. 1. 

JURISDICTION. 

I.  Of  Common  Law  Courts. 

Over  Actions  of  Ejectment.  See 
Ejectment,  2. 

Over  questions  of  parliamentary  pri- 
vilege.    See  Parliament,  2. 

OFQueen'^  Bench  over  judgment  of 
Manor  Court.  See  Mandamus, 
II.  2. 

Of  Queen's  Bench  in  actions  against 
marshal.    See  Marshal. 

II.  Of  County  Justices. 
See  Pleading,  I.  2. 
As  to  appointment  of  high  constable. 
See  Constable. 

III.  Of  Court  of  Chancery  aoer  Copy* 

holds. 
See  Copyhold,  2. 

IV.  0/"  Ecclesiastical  Court  aver  Mat^ 

ters  triable  at  Law. 
See  Prohibition. 

V.  Of  Lords  of  Treasury  aoer  Com- 
pensation to  Municipal  Officers. 

See  Compensation,  2,  S. 

VI.  0/*  Poor  Law  Commissioners. 
See  Poor  Law  Commissioners,  %. 

JUSTICES. 

Decisions  of,  at  Sessions.  See  Ses- 
sions, 2. 

Jurisdiction  of.    See  Pleading,  I.  2. 

As  to  appointment  of  high  constable. 
See  Constable. 
3e 
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JUSTIFICATION. 

Of  sheriff's  officer  on  illegal  arrest. 
See  Arrest,  4. 


LANCASTER. 

Error  from  the  Court  of  Common 
Pleas  at  Lancaster.  Nesbit  v. 
Rishton.  70G 

LANDLORD  AND  TENANT. 

I.  Notice  to  Qtiit^  under  Railway  Act. 
See  Compensation,  1. 

II.  Denial  of  Landlord's  Title. 
Not  a  Forfeiture. 

1.  A  denial  by  parol  of  a  landlord's 
title  does  not  incur  a  forfeiture  of 
a  lease  for  years.     Doe  v.  If^ells. 

39G 

When  Possession  not  given  by. 

2.  Replevin.  Avowry  for  rent.  The 
plaintiff  had  been  let  into  posses- 
sion of  premises,  as  tenant  for  a 
year,  by  AT.,  six  months'  notice  to 
be  given  on  either  side,  and  had 
paid  rent  to  him.  Before  the  end 
of  the  year  the  defendant  went  to 
plaintiff  and  claimed  title,  and  de- 
sired that  the  rent  in  future  should 
be  paid  to  himself.  The  plaintiff, 
in  order  to  be  satisfied  of  the  truth, 
went  with  defendant  to  iV.,  who 
admitted  defendant's  title,  and  that 
plaintiff  must  consider  him  land- 
lord : — Held,  that  the  plaintiff, 
who  assented  and  subsequently 
paid  rent  to  the  defendant,  could 
not  contest  his  title.  Hall  v.  But- 
ler. 374 

LETTERS. 

Secondary  evidence  of.  See  Evi- 
dence, VII. 

LIBEL. 

Privilege  of  House  of  Commons  to 
publish.     See  Parliament,  2. 


LIBERTY. 

When  BaUiff  of,  not  liable  for  Escape. 

Where  a  ca.  sa.  was  sued  out  against 
T.f  and  delivered  to  the  sheriff  of 
Y.,  who  thereupon  sent  his  warrant 
to  the  bailiff  of  a  liberty  within  his 
county,  directed  "  to  the  gaoler  of 
the  county  gaol,  the  bailiff  of  the 
liberty,  his  deputies,  and  Job  Doe, 
my  bailiffs,"  and  pursued  the  terms 
of  an  ordinary  warrant: — Held, 
that  this  was  a  sheriff's  warrant, 
and  not  a  mandate,  although  in- 
formal in  being  directed  to  the  bai- 
lifTs  deputies.    Jackson  v.  HiU. 

455 

LIMITATIONS. 

Enjoyment  of  Easement. 

To  declaration  in  case  for  causing 
offensive  stenches  to  come  over  the 
plaintiff's  land,  the  defendant 
pleaded  that  for  twenty  years  next 
before,  &c.,  he  had  enjoyed  of 
right,  &c.,  the  benefit  of  using  a 
mixen  on  his  own  premises,  near 
to  premises  of  plaintiff,  that  there- 
by stenches  necessarily  arose,  and 
that,  in  using  the  mixen  at  the 
times  when,  Jtc,  stenches  neces- 
sarily arose,  which  were  the  griev- 
ances complained  of : — Held,  that 
plaintiff  was  entitled  to  judgment 
non  obstante  veredicto,  as  the  plea 
did  not  state  that  the  stenches  had 
for  twenty  years  passed  over  the 
plamtif's  land.     Flight  v.  Thomas. 
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LOCAL  ACT. 

Compensation  under.  See  Compen- 
sation, 1. 

LORDS  OF  TREASURY. 

Jurisdiction  of,  over  compensation 
See  CoMPENSATioif,  ft,  3. 

MALA  FIDES. 

How  to  be  pleaded.  See  Pleading, 
I.  3. 
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MALICIOUS  TRESPASS. 

Defence  under  9  Geo,  4,  c.  31.     See 

Pleading,  VI. 
Notice  of  action  under  7  &  8  Geo,  4, 

c.  30.     See  Notice,  V.  2. 

MAINTENANCE. 

Separation.  See  Husband  and  Wife. 

MANDAMUS. 

I.  Where  it  lies. 

To  railway  company  to  complete 
their  line.     See  Railway,  2. 

To  admit  burgesses.  See  Municipal 
Corporation,  II. 

II.  Where  not, 

1.  Where  the  case  had  been  deter- 
mined on  by  a  Court  of  competent 
jurisdiction.  See  Compensation, 
2. 

2.  Mandamus  to  the  lord  and  stew- 
ard of  a  manor  to  hear  a  plaint. 
Return,  that  in  1835  the  plaint 
was  set  aside  and  annulled  for  cer- 
tain errors  (stated  in  the  return) ; 
that  afterwards  (in  1838),  in  obe- 
dience to  the  writ  the  defendants 
heard  the  plaint  again,  when,  for 
the  same  errors  and  others  (stated 
in  the  return)  it  was  adjudged  that 
the  plaint  had  been  rightly  set 
aside  in  1835,  and  that  they  could 
not  take  further  cognizance  of  the 
plaint;  that  therefore  they  could 
not  proceed  in  the  plaint  as  by  the 
writ  they  were  commanded. 

Held>  1st,  that  the  return  was 
not  contradictory  on  the  ground 
that  it  stated  both  that  the  plaint 
had  been  proceeded  with  in  obe- 
dience to  the  writ,  and  that  it  could 
not  be  so  proceeded  with ;  2d,  that 
the  return  shewed  that  judgment 
had  been  given,  and  that  this  Court 
could  not  review  it.  Reg.  v.  Lord 
of  the  Manor  of  Old  Hall,  5 1 5 

III.  Practice  in. 

1 .  A  single  rule  for  several  writs  of 


mandamus  is  irregular.     The  Queen 
v.  Mayor  of  Bridgnorth,  317 

2.  The  Court  will  make  absolute  a 
rule  for  a  mandamus  to  insert  a 
name  on  the  burgess  roll,  under 
1 1  Will.  4  and  1  Vict.  c.  78,  s.  24, 
although  the  year  for  which  such 
burgess  roll  was  made  out  has  ex- 
pired since  the  granting  of  the  rule 
nisi,  and  the  mayor  is  dead  to 
whom  the  rule  was  directed.  Such 
a  writ  is  not  peremptory  in  the 
first  instance.  Reg.  v.  Mayor  of 
Eye.  348 

MANDATE. 

Sheriff's  warrant  or  mandate,  con- 
struction of.     See  Liberty. 


MANOR. 

Boundary  of. 

In  an  action  which  turned  on  a  ques- 
tion as  to  the  boundary  of  two  ma- 
nors, a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  award  of  an 
arbitrator,  who  was  to  determine 
for  which  party  the  verdict  was  to 
be  finally  entered,  and  to  set  out 
the  boundaries.  He  directed  the 
verdict  to  be  entered  for  the  plain- 
tiff. In  a  subsequent  action  by  the 
defendant  against  a  third  party, 
where  the  question  was  as  to  the 
boundary  of  the  same  manors,  the 
verdict  was  received,  but  the  award 
rejected,  as  evidence  of  reputation. 
An  ancient  presentment  by  the 
homage  of  a  manor,  in  the  form  ot 
a  book,  set  out  the  boundaries  of  a 
manor,  and  then  gave,  in  alpha- 
betical order,  the  names  of  the  se- 
veral parishes  within  it,  and  of  the 
tenants  resident  in  each  parish,  but 
this  part  of  the  presentment  con- 
tained nothing  as  to  boundaries. 
Two  or  three  sheets  of  the  con- 
cluding part  of  it,  where  the  parish 
of  Y.  should  have  followed  in  or- 
der, had  been  cut  off,  but  under 
what  circumstances  did  not  appear. 
3  E  2 
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In  an  action  involving  a  question 
as  to  the  boundary  of  the  manor, 
where  it  was  admitted  that  the 
manor  and  Y.  were  conterminous 
in  the  direction  of  the  locus  in  quo, 
the  presentment  was  admitted  as 
evidence  of  the  reputed  boundary, 
as  the  document,  although  muti- 
lated, was  perfect  in  that  part  of  it 
which  related  to  the  subject  of  the 
boundary.    Evans  v.  Rees,        626 

MANOR  COURT. 
Judgment  of.  See  Mandamus,  II.  2. 

MARSHAL. 

Of  Queen's  Bench* 

The  statutes  2  Geo.  2,  c.  22,  and 
32  Geo,  2,  c.  28,  which  empower  the 
Courts  of  Westminster  Hall  to  hear 
and  determine  in  a  summary  way, 
and  to  award  reparation,  upon  the 
complaint  of  any  prisoner  of  any 
abuse  committed  by  the  gaoler  of 
the  Court,  &c.,  in  his  office,  do  not 
take  away  the  right  of  action  at 
common  law  from  such  prisoner, 
though  semble  both  remedies  are 
not  open  to  the  prisoner.  Yorke  v. 
Chapman.  493 

MEMORANDUM. 

Peregrine  Dealtry,  Esq.  appointed 
coroner  of  Queen's  Bench.        352 

MEMORIAL. 
Of  annuity.    See  Annuity, 

MERCHANT. 

Letter-book,  presumption  from.  See 
Evidence,  VII. 

MESNE  PROFITS. 

Judgment  recovered  in  ejectment 
estops  defendant  from  pleading  lib. 
ten.,  in  action  for,  notwithstanding 
a  writ  of  error  pending.  See  Estop- 
pel, 1.  1. 


MISNOMER. 

Effect  of,  on  arrest.  See  Sheriff,  3. 

MONEY  HAD  AND  RECEIVED. 

See  Voluntary  Payment. 

Where  action  on  tort  may  be  waived. 
See  Pleading,  II.  2. 

MUNICIPAL  CORPORATION. 

See  Gaols — Mandamus,  III. — Com- 
pensation, 3. 

I.  Admission  to  Corporate  Office. 

The  declaration  required  by  the  9 
Geo,  4,  c.  17,  s.  2,  "  upon  admis- 
sion** to  corporate  offices,  must  be 
made  before  admission,  and  if  the 
party  eiected  refuse  to  make  it,  on 
tendering  himself  for  admission, 
his  election  is  void.  Humphery  v. 
Reginam.  C91 

II.   Title  to  be  a  Burgess. 

!•  A  person  rated  for  the  whole  of  a 
house,  which  he  occupies,  with  the 
exception  of  one  room,  underlet  by 
the  week,  has  a  sufficient  occupa- 
tion to  entitle  him  to  be  on  the 
burgess  roll,  under  5  &  6  IVill,  4, 
c.  76,  s.  9. 

2.  So  also  where  one  house  ad- 
joined another,  both  being  under 
the  sarhe  roof,  and  having  a  com- 
mon entrance  passage,  into  vihich 
the  outer  door  of  each  opened,  and 
a  common  staircase  leading  to  the 
bed-rooms  ;  each  house  is  distinct, 
and  may  be  the  subject  of  a  suffi- 
cient occupation  under  the  last- 
mentioned  statute. 

3.  But  where  a  person  let  a  cellar, 
under  the  house  for  which  he  was 
rated,  to  a  person  who  occupied  it 
as  a  warehouse,  and  was  rated  for 
it,  there  being  an  internal  commu- 
nication between  the  house  and 
cellar,  the  occupier  of  the  house  is 
not  qualified  to  be  on  the  burgess 
roll. 

4.  The  occupier  of  a   house,  who 
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bad  assigned  all  his  stock  in  trade 
and  book  debts  to  a  creditor,  is, 
nevertheless,  qualified  to  be  on  the 
burgess  roll,  Reg,  v.  Mat/or  of 
Eye.  348 

5.  The  payment  of  rates  under  the 
Municipal  Corporation  Act,  5  &  6 
WUL  4,  c.  7(i^  s.  9,  must  be  such 
as  may  be  fairly  considered  as  a 
payment  by  the  burgess  himself, 
and  it  is  not  enough  that  it  has 
been  made  with  his  sanction  at  the 
expense  of  a  third  party.  Reg, 
V .  Mayor  of  Bridgnorth ,  317 

III.  Aldermen,  Election  of. 

An  election  of  aldermen  by  lists 
under  the  5  &  6  Will.  4,  c.  76, 
where  each  elector  has  the  oppor- 
tunity of  objecting  to  any  of  the 
lists  proposed,  or  of  proposing  and 
voting  for  any  other  candidate,  is 
good.     Reg,y,Brighticell.        413 

IV.  Borough  Fundi  Application  of, 

1.  The  costs  of  defending  quo  war- 
ranto informations  against  an  al- 
derman of  a  borough,  and  of  pro- 
secuting a  criminal  information 
against  a  person  for  insulting  a  jus- 
tice, are  not  payable  out  of  the  bo- 
rough fund. 

2.  The  town  council  may  apply  for 
a  certiorari  to  remove  an  order  of 
a  previous  council  making  an  ille- 
gal application  of  the  borough  fund. 
Reg.  v.  2'he  Council  of  Bridgewater. 

55S 
Compensation  to  town  clerks.     Sec 
Compensation,  2,  3 — Corpora- 
tion Officers. 

NECESSARIES. 
See  Husband  and  Wife. 

NEW  RULES. 

General  issue  by  statute.  See  Plead- 
ing, II. 

NIL  DEBET. 
By  statute.    See  Pleading,  II. 


NON  OBSTANTE  VEREDICTO. 
See  Limitations. 


NOTICE. 

I.  Of  dishonour.    See  Bills  of 
Exchange,  1. 
II.  To  quit.  See  Compensation,  1. 

III.  Of  appeah     See  Session^,  I. 

IV.  To  produce.  See  Evidence, VII. 

V.  Of  Action. 

By  whom  to  be  given. 

1 .  Where  a  notice  of  action  was  re- 
quired to  be  given  by  •*  the  attor- 
ney or  agent :  — Held,  that  a  notice 
signed  by  **  A.  P.,  solicitor,  as  the 
prochein  amy  of  the  plaintiff,**  an 
infant,  was  sufficient.  De  Con- 
doum  v.  Lemii,  283 


When  Defendant  entitled  to. 

2.  Where  the  plaintiff  under  a  claim 
of  right  had  taken  forcible  posses- 
sion of  premises  and  committed 
several  outrageous  acts,  the  attor- 
ney of  the  owner  of  the  premises 
having  been  sent  for  on  the  following 
day  save  the  plaintiff,  whom  he 
found  still  on  the  premises,  in 
charge,  under  the  Malicious  Tres- 
pass Act,  7  &  8  Geo.  4,  c.  30 : — 
Held,  that  although  not  justified  in 
so  doing,  he  was  entitled  to  notice 
of  action. 

To  entitle  a  defendant  to  notice 
of  action,  under  the  Malicious 
Trespass  Act,  he  must  have  acted 
both  with  bonafdei,  and  also  have 
had  probable  cause  for  believing 
that  ne  was  acting  under  the  sta- 
tute.    Cann  v.  Clipperton.        560 

3.  Trustees  of  a  paving  and  lighting 
act  were  authorized  to  abate  any 
hogstye,  necessary  house,  or  nu- 
sance  in  the  parish,  on  complaint 
of  any  inhabitant : — Held,  that, 
whether  a  brothel  be  a  nusance 
within  the  meaning  of  this  provision 
or  not,  if  the  trustees  took  steps 
to  put  down  such  a  bouse  bonft 
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fide,  they  were  entitled  to  notice 
of  action.     Norris  v.  Smith,       353 

Requisites  of  Notice. 

4.  Where  trustees  of  a  lighting  and 
paving  act  were  entitled  to  a  cer- 
tain number  of  days'  notice  of  ac- 
tion, for  any  thing  done  in  pur- 
suance of  the  act,  a  notice  that, 
unless  the  name  of  the  party  on 
whose  information  they  had  taken 
certain  steps  were  given  up,  pro- 
ceedings would  be  taken  against 
them,  was  held  bad,  because  it  was 
conditional,  and  also  by  Patteson  J., 
because  it  should  have  specified 
that  the  action  would  be  commenced 
at  the  expiration  of  the  number  of 
days  mentioned  in  the  act.      Ibid, 

NUSANCE. 

Whether  a  brothel  is  a  nusance  which 
the  commissioners  of  a  local  act 
may  abate.    See  Notice,  V.  3. 

OATH  OF  OFFICE. 

Time  for  making  declaration  on  elec- 
tion. See  Municipal  Corpora- 
tion, I. 

OFFICE  FOR  LIFE. 

Amotion  from.  See  Compensation,  3. 

OFFICER. 

Liability  of  public  oflScer.  See  Cus- 
toms^ II. 

ORDER. 

Of  Poor  Law  Commissioners.  See 
Poor  Law  Commissioners,  1,  2. 

Of  removal.     See  Poor,  II. 

Of  town  council.  See  Municipal 
Corporations,  IV,  2. 

OVERSEERS. 

Duty  of,  to  account  to  Poor  Law 
Commissioners.  See  Poor  Law 
Commissioners. 


PARISH. 

Right  to  appeal,  when  situated  in  two 
jurisdictions.    See  Pooe,  III. 

PARLIAMENT. 

1.  Contract  by  Peer  of  Parliament, 
as  to  bill  in  parliament.  See  Con- 
tract, 2. 

Privilege  of, 

2,  Where  a  plea  to  a  declaration  in  li- 
bel justified  under  an  order  of  the 
House  of  Commons,  for  the  publi- 
cation of  parliamentary  papers  and 
reports,  and  an  appointment  of  the 
defendants  as  printers  and  pub- 
lishers, and  averred  that  a  report, 
containing  the  alleged  libel,  had 
been  ordered  by  the  House  to  be 
printed  and  published,  and  that  the 
defendants,  in  pursuance  of  the 
order,  published  the  report  in  ques- 
tion ;  and  further  alleged  a  resolu- 
tion of  the  House  of  Commons,  that 
the  power  of  publishing  such  of  its 
reports,  votes  and  proceedings,  as 
it  should  deem  conducive  to  the 
public  interests,  was  an  essential 
incident  to  the  functions  of  parlia- 
ment, more  especially  to  the  Com- 
mons' House  of  Parliament  as  the 
representative  portion  of  it;  the 
Court  held,  on  demurrer,  1  st.  That 
it  was  competent  to  inquire  whe- 
ther the  alleged  privilege  existed 
or  not ;  2dly,  That  no  such  privi- 
lege existed.  Stockdale  v.  Hansard. 

1 

PAROCHIAL  ASSESSMENT. 
See  Poor's  Rate. 

PARTNERSHIP. 

Parties  to  action.      See  Joint  Stock 

Company. 
Effect  of  change  of  firm  in  guarantie. 

See  Guarantie,  I. 

PAVING  AND  LIGHTING. 

Trustees  of,  notice  of  action  to.    See 
Notice,  V.  3. 
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PAYMENT. 

Plea  of,  to  promissory  note.  See 
Pleading,  IV.  1. 

Generally.     See  Pleading,  IV.  2. 

Voluntary  payment.  See  Voluntary 
Payment. 

Of  rates  by  burgess.  See  Munici- 
pal Corporation,  II.  5. 

PERSONAL  ANSWER. 

Distinction  between^  and  responsive 
allegation.    See  Prohibition. 

PETITIONING  CREDITOR. 

Bound  by  depositions  of  witnesses 
on  petition.    See  Evidence,  VI. 

PETTY  BAG. 

Fees  of  the  clerk  of,  for  producing 
records.    See  Witness,  2. 

PETTY  SESSIONS. 

Jurisdiction  to  appoint  high  constable. 
See  Constable. 

PLEADING. 

I.  Generally. 

1 .  Description  of  Poor  Law  Commis- 
sioners. See  Poor  Law  Commis- 
sioners. 

Venue, 

2,  Where  the  venue  of  the  declaration 
was  in  Surrey,  and  the  plea  stated 
that  the  complaint  was  dismissed 
by  justices  of  Surrey,  it  was  held 
to  appear  sufficiently  that  the  as- 
sault was  committed  in  the  same 
county,  so  as  to  give  jurisdiction  to 
such  justices.     Skuse  y,  Davis.  550 

How  Fraud  must  be  pleaded. 

3*  A  plea  to  a  count  by  an  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change averred  that  the  bill  had 
been  drawn  and  indorsed  to  L., 
for  a  specific  purpose,  who  in  fraud 
of  that  purpose  had  handed  it  to  H. 


and  that  //.  handed  it  to  the  plain- 
tiff, not  for  good  and  valuable  con- 
sideration, and  that  the  plaintiff  was 
not  abondjide  holder: — Held,  that 
this  allegation,  connected  with  the 
rest  of  the  plea,  meant  only  that 
the  plaintiff  had  not  given  good 
consideration  for  the  bill,  and  that 
fraud  in  the  plaintiff  could  not  be 
given  in  evidence  under  it. 

SembUy  that  if  the  allegation  had 
stood  alone,  it  would  not  have 
raised  the  issue  as  to  fraud.  Uther 
V.  Rich.  579 

II.  General  Issue  by  Statute, 

1.  Where  to  debt  for  goods  sold  and 
on  an  account  stated  the  defendant 
pleaded  nil  debet,  and  on  special 
demurrer  suggested  in  argument 
that  the  general  issue  was  given  by 
the  Highway  Act  (5  &  6  WiU.  4, 
c.  50,  s.  109)  to  the  surveyor  of 
highways  in  actions  brought  for 
anything  done  in  pursuance  of  the 
act,  and  that  the  plaintiff  had 
waived  the  tort  and  sued  the  de- 
fendant, or  surveyor,  for  money 
had  and  received  : — Held,  that  as 
the  count  on  an  account  stated  could 
not  be  brought  within  the  statute, 
the  plea  was  bad. 

2.  Where  a  statute  gives  the  plea  of 
the  general  issue  for  any  thing  done 
in  pursuance  of  the  act,  the  plaintiff 
cannot  oust  the  defendant  of  this 
plea  by  waiving  the  tort  and  suing 
in  contract.  Calvert  v.  Moggs,  543 

3.  Quceref  whether  the  defence,  that 
there  is  no  notice  in  writing  of  the 
contract  under  sect.  4  of  the  Sta- 
tute of  Frauds,  need  be  pleaded 
specially.     Jones  v.  Flint.  594 

III.  Confession  and  Avoidance. 

To  indebitatus  assumpsit  for  money 
paid,  a  pica,  that  the  money  was 
paid  by  plaintiff,  as  defendant's 
agent,  in  the  purchase  of  shares  in 
a  company,  that,  after  the  payment, 
the  plaintiff  received  certificates  of 
title  to  the  shares,  and  ought  to 
have  delivered  over  the  same  to  the 
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defendant,  but  that,  instead  thereof, 
converted  the  tickets  to  his  own 
use,  and  thereby  prevented  the  de- 
fendant from  disposing  of  the  shares, 
U'hich  were  consequently  of  no  use 
to  the  defendant,  is  bad  on  special 
demurrer,  as  it  admits  the  plain- 
tiff's right  of  action  to  be  com- 
pleted, and  sets  up,  by  way  of  con- 
fession and  avoidance,  that  which 
is  only  a  ground  of  cross  action. 
Francis  v.  Baker.  569 

IV.  Payment, 

1.  To  Count  on  Promissory  Note, 

To  an  action  by  indorsee  against  the 
maker  of  a  promissory  note,  he 
pleaded  that  before  the  making  of 
the  note  in  the  declaration  men- 
tioned, he  made  another  note  for 
the  accommodation  of  the  indorser, 
who  indorsed  it  to  the  plaintiff,  that 
when  it  became  due^  he  (defend- 
ant) made  the  note  in  the  declara- 
tion mentioned,  and  gave  it  to  the 
indorser  to  take  up  such  prior  note. 
He  then  averred  payment  by  the 
indorser  to  the  plaintiff  of  the  note 
in  the  declaration  mentioned,  and 
acceptance  by  the  plaintiff: — Held, 
that  the  only  material  part  of  the 
plea  was  payment  of  the  note  de- 
clared upon,  and  that  such  pay- 
ment might  be  proved  without  pro- 
ducing the  note ;  and  that  all  the 
averments  as  to  the  prior  note  were 
surplusage,  which  the  defendant 
was  not  bound  to  give  any  evidence 
of.     Shearm  v.  Bumard,  565 

2*  Of  a  smaller  Stun  in  Accord  and 
Satisfaction, 

A  plea  of  payment  of  a  smaller  sum 
of  money  in  bar  of  a  claim  for  a 
larger  sum,  in  indebitatus  assump- 
sit, is  not  cured  by  verdict.  Doum 
V.  Hatcher.  292 

V.  Of  Twenty  Years*  Use  of  Easement, 
See  Limitations. 


VI.  Of  Certificate  vnder  the  MaUcious 
Trespass  Act. 

A  plea  to  an  action  for  an  assault 
stated  that  the  defendant  had  been 
summoned  before  two  justices  for 
the  same  assault,  who  thereupon 
dismissed  the  complaint  upon  the 
hearing,  and  did  then,  accord- 
ing to  the  9  Geo.  4,  c.  31,  s.  27, 
make  out  a  certificate  of  such  dis- 
missal:— Held,  on  special  demur- 
rer, that  as  the  ground  of  the  cer- 
tificate did  not  appear,  it  could  not 
be  taken  to  have  been  given  under 
such  circumstances  as  to  make  it  a 
bar  to  the  action,  and  that  the  plea 
was  bad.  Skuse  v.  Davis,  550 

VII.  Of  the  Plaintifs  Insolvency. 

To  a  plea  alleging  that  the  plain- 
tiff had  taken  the  benefit  of  the 
Insolvent  Debtors'  Act  since  the 
commencement  of  the  action,  a  re- 
plication that  the  action  is  carried 
on  for  the  benefit  of  his  assignees 
is  bad.     Swann  v.  Sutton.  523 

VIII.  In  particular  Cases. 

In  ejectment.     See  Estoppel,  I. — 

Mandamus,  II.  2. 
Plea   to   count  on   lost    promissory 

note.    See  Bills  of  Exchange,  2, 
Of  sheriff's   return   of  cepi  corpus 

pleaded  as  estoppel.  See  Estoppel, 

I.  2. 

IX.  Frivolous  Pleas, 
When  Judgment  may  he  signed. 

1.  In  an  action  by  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  a 
plea  that  the  drawer  did  not  pay 
its  amount  to  the  acceptor  as  the 
consideration  ^  of  the  acceptance, 
was  held  frivolous,  and  the  Court 
made  absolute,  with  costs,  a  rule 
for  signing  judgment  as  for  want  of 
a  plea.   Knowles  v.  Burward,     235 

2,  To  debt  on  bond^  one  of  the  de- 
fendants, who  were  under  terms  of 
pleading  issuably,  pleaded  against 
the  further  maintenance  of  the  ac* 
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tion,  that  at  the  commencement 
thereof  he  and  the  other  defendant 
were  in  partnership  in  business  for 
a  term  unexpired,  and  that  in  con- 
sideration that  he,  at  the  request  of 
the  plaintiff  and  the  other  defend- 
ant, would  put  an  end  to  the  part- 
nership, the  plaintiff  promised  to 
forbear  further  proceedings  on  the 
bond.  Averment  of  performance 
by  the  defendant : — Held,  that  the 
plea  was  frivolous  and  not  issuable ; 
and  the  Court  discharged  with  costs 
a  rule,  against  which  cause  was 
shown  in  the  first  instance,  for  set- 
ting aside  judgment  which  had  been 
signed  for  want  of  a  plea.  Black- 
bum  V.  Edwards  and  another,    237 

Where  not. 

To  declaration  in  assumpsit,  by  the 
indorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  defendant, 
who  was  not  under  terms  to  plead 
issuably,  pleaded  that  he  had  not 
notice  of  the  indorsement  to  the 
plaintiff;  that  he  did  not  at  the 
time  of  the  indorsement  promise  to 
pay  the  bill,  and  that  the  plaintiff 
did  not  at  such  time  pay  the  full 
amount  to  his  indorser.  The  Court 
refused  a  rule  to  sign  judgment  for 
want  of  plea.     Horner  v.  Keppel. 

254 

POOR. 

I.  Settlement  of — Incorporeal  Here- 
ditament, 
The  sessions  held,  that  a  cottage  and 
garden  for  which  the  pauper  paid 
10/.  per  annum,  including  a  right 
of  ferry,  and  the  use  of  the  ferry- 
boat and  line,  conferred  a  settle- 
ment by  renting  a  tenement.  The 
cottage  and  garden  alone  were  not 
worth  10/.  per  annum:  —  Held, 
that  the  right  of  ferry  might  be  pro- 
perly included  in  estimating  the 
value  of  the  cottage — and  that,  as 
the  sessions  had  not  found  specifi- 
cally that  the  rent  for  the  ferry- 
boat and  line  would  reduce  the 
rent  below  lO/.,  the  settlement  was 


good.    Reg,  V.  Inhabitants  of  Flad- 
bury,  471 

II.  Removal  of. 

Paupers  ChargeabUity, 

The  copy  of  examinations  on  which 
an  order  of  removal  is  made,  and 
sent  under  s.  79  of  4  &  5  WiU.  4, 
c.  76,  should  state  that  the  pauper 
is  chargeable  to  the  removing  pa- 
rish, and  if  it  omit  to  do  so,  the 
order  is  bad.  Reg.  v.  Inhabitants 
of  Black  CaUerton,  475 

III.  Appeal  against  Remaoal. 
See  Sessions,  1,  2. 

By  Parish,  lying  in  two  Jurisdictions, 

1.  The  parish  of  B.  contains  the  bo- 
rough of  B.,  which  is  not  coexten- 
sive with  the  parish,  and  which  be- 
fore the  Municipal  Corporation  Act 
had  a  quarter  sessions  with  juris- 
diction over  the  whole  parish.  The 
borough  had  not  six  justices,  and 
therefore  the  parish  had  the  power 
of  appealing  to  the  county  sessions 
against  a  poor's  rate  under  1  Geo, 
4,  c.  36.  The  Municipal  Corpo- 
ration Act  threw  the  outlying  parts 
of  the  parish  into  the  county  juris- 
diction : — Held,  that  sect.  Ill  did 
not  take  away  the  power  of  an  in- 
habitant in  the  outlying  parts  of 
the  parish  to  appeal  against  a  poor's 
rate  to  the  county  sessions,  and  that 
the  sessions  might  amend  or  quash 
the  whole  rate. 

2.  Qttiere,  whether  a  parish,  part  of 
which  is  in  a  borough  of  exclusive 
jurisdiction,  part  in  a  county,  and 
which  had  more  than  six  justices 
at  the  time  of  passing  the  Munici> 
pal  Corporation  Act,  has  the  power 
of  appeal  anywhere  against  a  poors' 
rate.  Reg,  v.  The  Inhabitants  of 
Bridgewater,  586 

POOR'S  RATE. 

Stock  in  Trade, 

I.  Stock  in  trade,  yieldins  profit, 
being  rateable  to  the  relief  of  the 


poor,  under  43  ££>.,  ib  not  ex- 
empted by  the  (Parochial  Atses- 
iiic-nt  Act)  6  &  7  Jy'iii.  4,  c.  96. 
Reg.  V.  LamidmBt.  Slf> 

Union  Workhouse, 
i.  Guardians  of  a  union  are  rateable 
for  a  workhouse,  erected  under 
4  &  5  WiU.  i,  c.  76,  in  one  of  the 
parishea  of  tbe  union,  to  the  poor- 
rate  of  tbe  parish  in  whtcn  the 
house  is  situate.  Reg.  v.  T/ie 
Quarttiatu  of  the  WalHtxgford  Union, 

POOR  LAW  COMMISSIONERS. 

Paaer  over  Oeerieert. 
1.  An  indictment  stated  that  the  Poor 
Law  Coniniiaaioners  duly  made  an 
order  that  the  auditor  of  a  union 
should  audit  the  accounts  four  times 
every  year,  viz.  within  thirty  days 
of  Lady-day,  Midsummer,  Michael- 
mas and  Christmas  days  respec- 
tively; that  a  copy  of  this  order, 
sealed  &c.,  was  duly  sent  to  (among 
others)  the  defendants,  overseers 
of  a  township  in  the  union  ;  that  it 
was  the  duty  of  the  dtjfendants  to 
account  to  the  auditor  when  the 
commissioners  should  order  ;  that 
the  defendants  were  required  by 
the  auditor  to  account  within  thirty 
days  of  Christmas -day,  and  refused. 
Other  counts  charged  the  defend- 
ants with  a  breach  of  duty  in  not 
accounting  to  tlie  auditor  wlicn  re- 
quested by  htm  : — Held,  that  the 
indictment  was  not  sustainable  un- 
der 4  &  5  Will.  4,  c.  76,  s.  47,  as 
tbe  first  count  did  not  allege  that 
the  commissioners  had  made  any 
order  that  the  defendants  should 
account  at  the  specilied  periods, 
and  as  the  act  does  not  oblige  them 
to  account  at  the  request  of  the  au- 
ditor, a  breach  of  which  alleged 
duty  was  the  offence  charged  in 
the  other  counts. 

The  Poor  Law  Commissioners 
may  be  describeil  in  aji  indictment 
by  theii  style  of  oQicc. 


The  averment  that  their  order 
waa  sent  to  the  defenduits  is  luffi- 
cient  under  tbe  IStb  section,  per- 
sonal service  of  tbe  order  not  being 
neceisary.  Reg.  v.  Crotdey.     319 

Power  otter  CoUeclon, 

2,  The   commissioners   for   carryii^ 

into  execution  the  4  &  5  WiU.  i,  c. 

76,  have  uo  power  to  direct  the 

Suardians  of  a  union  formed  under 
le  S6tli  section,  and  not  being  a 
union  for  the  purpose  of  rating  un- 
der the  34th  section,  to  appoint  a 
collector  of  the  poor  rates,  either 
foe  the  whole  union  or  any  compo- 
netit  parish.  Reg.  v.  Poor  Law  Com- 
■    ■  3S5 


PRACTICE. 

At  sessions.    See  Skssioms. 
Aa  to  writs  of  mandamus.  See  Man- 
damus, in. 

Stay  of  proceedings  in  actions.     See 

Mabsual. 
Stay   of  proceedings  in    ejectment. 

See  EjECTHENi,  8. 
Effect  of  detainer*  on  party  illegally 

arrested.     See  Abbest,  4, 
When  a  defendant  may  be  retaken  in 

execution.     See  Akbest,  3. 

PRESCRIPTION. 

See  Limitations. 

As  to  profit  &  prendre.    See  note  on 

Bailey  v.  Jpplegard,  3  N.  &  P. 

257.  p.  i. 

PRINCIPAL  AND  AGENT. 

Implied  authority  of  agent  to  act  ac- 
cording to  the  particular  rules  of 
his  business.     See  Bkokek. 

Principal  estopped  from  disputing  act 
of  agent,  when.    See  Estoppbi.,  5. 

Plea  by  principal  to  action  by  agent. 
See  Pleacino,  III. 

PRISONER. 
Warrantofattorncyby.  SeeSTAiiP,2. 
When  illegally  arrested.  See  Abbest, 
3,4. 
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Effect  of  detainer  on.  See  Arrest,  4. 
Maintenance  of  in  county  gaol.     See 
Gaols. 

PRIVILEGE. 

See  Parliament. 

PROBABLE  CAUSE. 
See  Notice,  V.  2, 

PROBATE. 

What  may  be  done  before.  See  Dis- 
tress. 

PROCHEIN  AMY. 

Notice  of  action  by.  See  Notice,  V.  1 . 

PROFIT  A  PRENDRE. 

See  note  on  BaUey  v.  Appleyardy  p.  i. 
— Limitations. 

PROHIBITION. 

Where  it  lies. 

The  defendant,  who  was  libelled  in 
the  Spiritual  Court  for  non-pay- 
ment of  tithes  by  an  impropriator^ 
in  his  personal  answer,  set  up  a 
claim  in  a  third  person  as  lessee  of 
the  tithes,  but  made  no  mention  of 
this  claim  in  his  responsive  allega- 
tion : — Held,  that  as  the  lease  had 
not  been  pleaded,  but  was  set  up 
in  the  personal  answer  only,  whicS 
was  no  part  of  the  proceedings  to 
issue,  this  Court  would  not  grant 
prohibition  to  the  Court  below,  on 
the  ground  that  it  was  proceeding 
to  try  a  lease.  Lord  Beauchamp  v. 
Turner.  496 

PROMISSORY  NOTE. 

Sec  Bills  of  Exchange. 

PUBLIC  DOCUMENTS. 
See  Evidence,  VIII. 

PUBLIC  OFHCERS. 

Actions  maintainable  against.  See 
Customs,  II.  III. 


PUIS  DARREIN  CON- 
TINUANCE. 

Plea  of  plaintiff's  insolvency  after  ac- 
tion brought.   See  Pleading,  VII. 

QUARTER  SESSIONS. 

See  Sessions. 
As  to  appointment  of  high  constable. 
See  Constable. 

RAILWAY  COMPANY. 

1.  Contract  with  landowner.  See 
Contract,  2. 

Mandamus  to  Company  to  complete 
RaUway, 

2.  The  Court  made  absolute  a  rule  for 
a  mandamus  to  a  Railway  Compa- 
ny to  proceed  according  to  the 
terms  of  the  act  of  parliament  ob- 
tained by  them,  to  set  out  and 
complete  their  line  from  A.  to  B., 
although  they  had  executed  part, 
and  the  time  had  not  arrived  with- 
in which  they  were  to  execute  the 
remainder,  and  their  funds  were 
inadequate  for  the  purpose;  the 
Court  being  of  opinion  that  they 
had  no  bona  fide  intention  of  com- 
pleting the  whole  work.  Reg, 
V.  The  Eastern  Counties  Raiiway 
Company,  648 

3.  Compensation  clause.  See  Com- 
pensation, 1. 

RATE. 

Borough  rate.   See  Municipal  Cor- 
poration, II.  5,  IV. 
Church  rate.    See  Church  Rate. 
County  rate.     See  Gaols. 
Poor's  rate.    See  Poor's  Rate. 

RATIFICATION. 

Of  distress.     See  Distress. 

RATIONE  TENURE. 

Liability  to  repair  sea  walls.  See 
Sea  Walls. 

RE-ENTRY. 
Clause  of.    See  Ejectment,  ^. 
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RELEASE. 

Wlicre  unnecessary  to  be  produced 
by  witness.     See  Evidence,  X. 

RENDER. 

Of  debtor  under  1  &  2  Vict.  c.  110. 
See  Imprisonment. 

REPAIR. 

CoTcnant  to.     See  Ejectment,  2. 
Of  sea  walls.     See  Sea  Walls. 

REPUBLICATION. 
Of  will.     See  Devise. 

REPUTATION. 
Award  not  evidence  of.   See  Manor. 

RESPONSIVE  ALLEGATION. 

Distinction  between  and  personal  an- 
swer.   See  Prohibition. 

RETURN. 
To  fieri  facias.     See  Sheriff,  2. 

REVOCATION. 
Of  will.    See  Devise. 

ROLLS  COURT. 

Production  of  records  of.    See  Wit- 
ness, 2. 

SALE  AND  RE-SALE. 
See  Contract,  1. 

SCIRE  FACIAS. 

When  necessary. 

1.  Qwtre,  Whether  a  party  may  be 
arrested  on  a  ca.  sa.,  which  has 
been  issued  more  than  a  year,  and 
on  which  a  previous  sheriff  has  re- 
turned "  non  est  inventus,'*  without 
reviving  the  judgment  by  scire  fa- 
cias; sembUf  that,  as  tlie  3  &  4 
fVill.  4,  c.  67,  s.  2,  enacts  that  the 
writ  shall  be  returnable  upon  exe- 


cution, and  does  not  specify  any 
limit,  no  scire  facias  is  necessary. 
CoUins  V.  YetDens.  43D 

Where  nominal  Plaintiff  may  be  added. 

2.  The  plaintiffs, who  had  been  chosen 
assignees  of  a  bankrupt,  issued  a 
scire  facias  to  revive  a  judgment 
obtained  by  him  before  bankruptcy 
against  the  defendant,  but  omitted 
to  make  the  official  assignee  a  co- 
plaintiff.  The  Court,  after  plea 
pleaded  and  issue  joined,  allowed 
the  proceedings  to  be  amended  by 
joining  the  official  assignee,  and 
held  also,  that  in  cases  of  such 
amendment  the  opposite  party 
should  always  be  allowed  to  plead 
de  novo.  Holland  v.  Phillipps,  3ti6 

SEA  WALLS. 

Liability  to  repair. 

A  liability  may  exist  at  law  to  repair 
sea  walls  rationetemwce,  even  though 
the  damage  may  be  occasioned  by 
tempest,  without  any  default  in  the 
obligor. 

Sembhi  such  liability  is  only  li- 
mited by  the  ability  of  the  party 
liable,  or  the  value  of  the  lands 
granted.     Reg.  v.  Leigh.  557 

SESSIONS  (QUARTER). 
County  Sessions,  Practice  at. 

1.  The  4  &  5  WUl.  4,  c.  76,  s.  81, 
makes  no  alteration  in  the  time, 
fixed  by  the  existing  practice  of 
sessions,  for  giving  notice  of  appeal 
against  orders  of  removal.  Reg, 
V.  Inhabitants  of  Draughton.     3^4 

2.  On  the  hearing  of  an  appeal  at 
sessions,  the  justices,  including  the 
chairman,  were  equally  divided, 
whereupon  the  chairman  gave  his 
casting  vote  for  the  respondents. 
The  appellants  having  objected  to 
this  course  on  the  following  day  of 
the  sessions,  the  question  was  ar- 
gued by  counsel  on  both  sides,  and 
the  justices,  not  being  entirely  the 
same  as  those  who  voted  on  the 
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preceding  day,  determined  to  ad- 
here to  the  previous  decision.  On 
a  case  reserved — Held,  that  though 
the  decision  of  the  first  day  was  a 
nullity,  it  did  not  clearly  appear 
that  the  subsequent  decision  was 
not  on  the  merits,  and  therefore 
the  Court  refused  to  quash  the  or- 
der. Reg,  V.  Jtihabiiants  of  Flad* 
bury.  471 

3.  Jurisdiction  to  appoint  high  con- 
stable.    See  Constable. 

Borough  Sessions,  where  exclusive 
Jurisdiction,   See  Poor,  III.  2. 

SEWERS. 

Minutes  of  court  of.   See  Evidence, 

VIII. 
Liability  to  repair  sea  walls.      See 

Sea  Walls. 

SHERIFF. 

Warrant  of.    See  Liberty. 

Liability  of  Sheriff  for  Act  of  Officer, 

1.  In  debt  for  a  penalty  against  the 
sheriff  for  taking  the  plaintiff,  who 
had  been  arrested  by  the  defend- 
ant, to  a  public  drmking  house 
without  the  plaintiff's  consent;  the 
plea  traversed  the  taking  the  plain- 
tiff to  the  drinking  house  without 
his  consent.  Evidence  was  given 
at  the  trial  that  the  same  officer  of 
the  defendant  who  arrested  the 
plaintiff  also  took  him  to  the  drink- 
ing house  against  his  consent: — 
Held,  that,  as  the  plea  admitted 
the  officer  who  arrested  was  the 
defendant's  agent,  and  the  evidence 
shewed  that  the  same  officer  took 
the  plaintiff  to  the  drinking  house, 
it  was  not  necessary  to  produce 
the  warrant  to  make  the  defendant 
liable.    Barsham  v.  Bullock.    241 

Liability  of,  for  False  Return, 

2.  A  right  of  action  against  the  she- 
riff for  a  false  return  to  a  fieri  fa- 
cias, is  not  waived  by  accepting 
the  sum  levied  on  account  and  in 


part  satisfaction  of  the  sum  in« 
dorsed  on  the  writ.  Holmes  v. 
Clifton,  556 

For  taking  Insufficient  Bait- Bond, 

3,  A  declaration  alleged  that  Frede~ 
rick  S,t  who  before  his  arrest  was 
known  as  well  by  the  name  of 
William  as  of  Frederick,  whereof 
the  defendant  had  notice,  and  who 
before  the  accruing  of  the  debt 
oftentimes  admitted  to  the  pkdnt^ 
t/iat  he  was  known  by  the  name  of 
William,  was  arrested  by  the  de- 
fendant^ as  sheriff,  under  a  writ 
issued  at  the  plaintifTs  suit,  and 
describing  S.  as  William  S,,  and 
that  the  defendant  took  an  insuffi- 
cient bail-bond,  and  released  him, 
whereby  &c.  The  plea  traversed 
that  the  defendant  had  notice  that 
S,  was  as  well  known  by  the  name 
of  William  as  of  Frederick,  and  al- 
leged new  matter  with  a  verifica- 
tion. On  demurrer  to  a  subse- 
quent part  of  the  pleadings — Held, 
that  as  the  plea  denied  that  the 
defendant  had  notice  as  above,  it 
was  an  answer  to  the  cause  of  ac- 
tion in  the  declaration,  for  that  the 
allegation  as  to  S.'s  admissions  to 
the  plaintiff  was  mese'  evidence, 
and  that,  as  the  sherfjBT  would  have 
been  justified  in  letting  the  pri- 
soner go  at  any  time,  he  had  not 
hy  taking  a  bail-bond  rendered 
himself  liable  on  the  ground  that 
he  had  exercised  his  election  to 
treat  the  arrest  as  valid.  Brunskill 
V.  Robertson,  269 

For  not  arresting, 

4.  Sheriff  not  liable  for  not  arresting 
on  a  ca,  ad.  resp,  within  four  months, 
unless  special  damage  accrue.  Rem- 
dell  V.  fTheble,  602 

STAMP. 

1.  On  instrument  not  amounting  to 
bill  of  exchange.  See  Agreement. 

Oti  Warrant  of  Attorney  by  Prisoner. 

2.  A  warrant  of  attorney  for  a  sum 
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above  50/.  requires  a  ILlOs.  stamp, 
although  one  of  two  parties  giving 
it  was  in  custody  at  the  time  of  its 
execution,  and  if  it  has  a  1/.  stamp 
only,  it  cannot  be  enforced  by  judg- 
ment even  against  him  singly,  al- 
though it  is  a  joint  and  several 
warrant.    Solari  v.  Yorston,      338 

STATUTES. 

I.  General, 

39  Car.  S,  c.  8,  s.  4.  Interest  in  land, 
(Frauds.)    See  Frauds,  3. 

s.  17.     Part  accept- 
ance.   See  Contract,  1. 

23  Geo.  3,  c.  46.     (Attomies.) 
See  Clerk  of  Peace. 

5f^  Geo*  3,  c.  141.    (Annuities.) 
See  Annuity. 

9  Geo,  4,  c.  3 1  •     (Malicious  Trespass 
Act.)    See  Pleading,  VI. 
Notice  under.  See  Notice,  V.  3. 

I  Geo.  4,  c.  36.       (Poor  Law  ap- 

peals.)   See  Poor,  III. 

II  Geo.  4  and  1  Will.  4,  c.  60.    (Co- 

pyholds.)   See  Copyhold. 

1 1  Geo.  4  and  1  mil.  4,  c.  64.  (Beer 
Houses.)     See  Conviction. 

11  Geo.  4  and  1  Will.  4,  c.  70,  s.  8. 
(Error.)  Nesbit  v.  Rishton.  706 

1  &  3  Will.  4,  c.  5^.  (Interpleader 
Act.)     See  Costs. 

3  &  3  Will.  4,  c.  71.     (Limitations.) 
See  Limitations. 

3  &  4  Will.  4,  c.  42,  s.  33.  (Amend- 
ment.)  See  Amendment — Scire 
Facias. 

3  &  4  WUl.  4,  c.  50,  52,  56.     (Cus- 
toms.)   See  Customs. 

3  &  4  WiU.  4,  c.  98.     (Usury.) 

See  Usury. 

4  &  5  Will.  4,  c.  76,  s.  47.    (Auditors 

of  unions.)  See  Poor  Law  Com- 
missioners. 

s.  79.      (Poor.) 


See  Poor,  II.  1. 


4  &  5  WiU.  4,  c.  76,  s.  81.     (Poor.) 
See  Sessions,  1. 

4  &  5  WiU.  4,  c.  85.  (Beer  Houses.) 
See  Conviction. 

5^e  WiU.  4,  c.  76,  8.  9.  (Munici- 
pal Corporation.)  See  Munici- 
pal Corporation,  II. 

■  ■  s.  66.    See  Com- 

pensation. 

— — — 8. 114.     (Main- 
tenance of  borough  prisoners.) 
See  Gaol. 

6  &  7  WiU.  4,  c.  96.  (Parochial  as- 
sessment.)   See  Poor's  Rate. 

11  WiU.  4  and  1  Vict.  c.  1%,  s.  44. 
(Municipal  corporation.)  See 
Certiorari. 

1  &  3  Vict.  c.  110.  (Imprisonment 
for  debt.)    See  Imprisonment. 

IL  Local. 

4f  6c  5  Will.  4,  c.  Ixxxviii.    (London 

and  Southampton  Railway.) 

See  Compensation,  1. 

STOCK  BROKER. 
See  Broker. 

STOCK  EXCHANGE. 

Rules  of.     See  Broker. 

STOCK  IN  TRADE. 
See  Poor's  Rate. 

SUBP(ENA  DUCES  TECUM. 

Fees  of  clerk  of  petty  bag  for  pro- 
ducing records.   See  Witness,  2. 

SURETY. 

Interest  on  surety  bond.  See  Inter- 
est, II. 

To  bond  given  by  trader  under  1  & 
2  Vict.  c.  110.  See  Imprisonment. 

SURPLUSAGE. 
In  pleading.  See  Plbadino,  IV. 
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SURRENDER. 

See  Copyhold,  2. 

TENDER. 

Quasre^  whether  a  plea  of  a  tender  of 
part  of  the  sum  claimed  in  the  de- 
claration, there  being  only  one  con- 
tract proved,  admits  the  contract. 
Jones  V.  FUnt,  594 

TENEMENT. 

Occupation  of.  See  Municipal  Cor- 
poration, I. 

TOWN  CLERK. 

Liability  for  practising  at  sessions. 
See  Clerk  of  the  Peace. 

Compensation  to.  See  Compensa- 
tion^ ^.  3. 

TREASURER. 

Order  of  county  treasurer  on  bo- 
rough^  for  expenses  of  county  gaol. 
See  Gaol. 

TRESPASS  DE  BONIS  ASPOR- 

TATIS. 
See  Customs,  IL 

TRUSTEES. 

Public,  notice  of  action  to.  See  No- 
tice, V.  3. 

Action  by  nominal  plaintiff.  See 
Pleading,  VIL 

UNION. 

Union  workhouse,  rateability  of.   See 

Poor's  Rate. 
Auditors  of.   See  Poor  Law  Commis- 


sioners. 


USURY. 


To  an  action  against  the  acceptor  of 
a  bill  of  exchange,  he  pleaded  that 
before  &c.  he  was  indebted  to  the 
plaintiff  on  an  account  stated,  that 
it  was  corruptly  agreed  that  de- 
fendant should  pay  part  of  the  debt, 
and  should  have  three  months*  for- 
bearance, and  accept  a  bill  at  that 


date  for  payment  of  the  residue, 
and  should  pay  a  sum  (exceeding 
5/,  per  cent.)  for  such  forbearance, 
and  that  the  stipulated  sums  were 
paid  and  the  bill  in  question  was 
given  accordingly : — Held,  that  the 
transaction  was  exempted  from  the 
usury  laws  by  3  &  4  WiU.  4,  c.  98, 
s.  7.     King  V.  Braddon,  546 

VENUE. 
See  Fleadino,  I.  2. 

VERDICT. 

What  cured  by.  See  Pleading,  IV.  J8. 
Where  cause  referred,  time  for  giving 

certificate.    See  Arbitration,  6. 
Evidence   of  reputation   of  manor 

boundary.    See  Manor. 

VESTRY. 

Entitled  to  estimates  previous  to 
making  church  rate.  See  Church 
Rate. 

VOIRE  DIRE. 
See  Evidence,  X. 


VOLUNTARY  PAYMENT. 


a 


When  a  creditor  refused  to  sign 
composition  deed  without  a  bUl  of 
exchange  for  the  remainder  of  his 
debt,  which  the  debtor  gave  him, 
and  the  former  then  signed  the 
deed;  the  debtor  having  subse- 
quently paid  the  amount  of  the  bill 
to  his  creditor : — Held,  that  it  was 
a  voluntary  payment,  and  could  not 
be  recovered  back  as  money  had 
and  received.   Wilson  v.  Ray,   253 

WAIVER. 

Of  tort.     See  Pleading,  II.  2. 

Of  action  against  sheriff.  See .  She- 
riff, 2. 

Of  term  in  written  contract.  See 
Frauds,  1. 

WARRANT  OF  ATTORNEY. 
See  Stamp,  2. 


WARRANT  OF  SHERIFF. 
See  LiBEKTY. 


WAY. 
Sec  Railway  Company, 


WILL. 

See  Detise, 


WITNESS. 
1.  Competency  of  intercBlcd  witness. 
See  Evidence,  X. 

Etpauei  of  Clerk  to  Petty  Bag. 

I.  A  clerk  of  the  Petty  Bag  Office 
of  the  Court  of  Chancery,  who  at- 
tends at  the  trial  of  a  cause  under 
a  subpoena  duces  tecum  to  produce 
the  rolls  of  the  Court,  is  entitled  to 
a  reasonable  fee  for  each  day's  at- 
tendance, for  although  he  attends 
personally  in  pursuance  of  the  sub- 
pcena,  he  produces  the  rolls  of  the 
Court  solely  under  tlie  order  of  the 
Master  of  the  Rolls,  who  may  an- 
neK  a  fee  to  the  production  of  the 
rolls;  and,  if  a  party  chooses  to 
require  the  production  of  the  rolls, 
he  is  bi'und  to  pay  a  reasonable  fee 
imuuseu  Sy  the  Master  of  the  Rolls, 
and  this,  whether  he  is  aware  of  the 
rules  of  the  office  requiring  such 
fee  or  not. 

3.  The  clerk  of  the  Petty  Bag 
Office,  in  whose  custody  the  rolls 
of  Chancery  are,  is  entitled  to  re- 
cover for  attendances  in  Court  with 
the  rolls,  although  lie  does  not  per- 


sonally attend  binuelf.     BtntaU  v. 
Sydiuy.  41(> 

Of  WUnates  to  aplqfii.  indent  Docm- 

4.  Where  a  witness  is  called  to  trans- 
late and  expbin  ancient  documents, 
Rule  20,  H.  T.  4  JHfl.  4,  does  not 
apply,  and  his  expenses  are  allow- 
ed, although  notice  to  admit  lias 
not  been  given.  Battard  v.  Smith. 
453 

WRECK. 

What  is.     See  Customs,  I. 

WRIT  OF  ERROR. 
Pendency  of,  no  answer  to  estoppel  of 

judgment  recovered.     See  Esror- 

PEt,  1. 
From  the  Common  Pleas,  Lancaster. 

Naint  V.  Rititoa.  70li 

WRIT  OF  RIGHT. 
Where  the  tenant  demurred  specially 
to  a  writ  of  right,  and,  on  nil  dkit 
by  the  demandant,  entered  up  final 
judgment,  viz.  consideracum  est 
that  tlie  demandant  be  in  ntercy, 
&c.,  and  that  the  defiindant  hold 
the  tenements  assigned  to  liini  and 
his  heirs  quit  of  the  said  demand- 
ant and  his  heirs  for  ever;  the 
Court  of  Queen's  Bench  reversed 
so  much  of  the  judgment  on  error 
from  the  Common  Pleas,  Lancas- 
ter, and  the  Court  of  Exchequer 
Chamber  affirmed  the  decision  of 
theCourtof  Queen's  Bench.  A'm- 
W(  V.  Ritilon.  70C 
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